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Gideon  Bemis  v^  Biuohah  T«  Phelpb. 
Orand  List.    Real  Estate.     Taxes. 

\  1,  No.  18,  Aoteof  1863,  providing  that  all  real  estate  dull  be  set  in  the  list  to  lh» 
last  owner  on  the  first  day  of  April  in  eaoh  year,  applies  only  to  that  class  of  cases  whera 
the  ownership  of  real  estate  changes  on  the  first  day  of  April,  and  in  no  other  respect 
ehanges  section  9,  oh.  83,  p.  617,  Gen.  Sts.,  which  provides  that  real  estate  shall  be  set  in 
the  list,  etc.,  to  the  person  who  shall  be  the  owner  or  po»u9or  thereof  on  the  first  day  of 
Apra  in  each  year,  unless  said  act  of  1863  should  be  so  constned  as  to  extend  the  same 
role  to  ^oMemon ,  when  the  possession  is  changed  on  the  first  day  of  April. 
'Where  a  party  once  owned  a  fium,  and  had  been  in  the  possession  and  occupation  of  It  ibr 
aeTeral  years  prior  to  and  including  the  year  1966,  but  had  executed  a  deed  of  it  to  hJa 
hrother  in  185r,  which  was  recorded  in  the  town  clerk's  office  in  1863,  and  the  flurm  wae  set 
to  the  former  in  the  list  every  year,  and  he  paid  the  taxes  thereon  without  objection  down 
to  1866,  it  was  Aeltf,  that  the  flam  was  properly  set  to  him  in  1866. 

Tboveb  for  two  oxen.    Plea,  the  general  issue.    Trial  by  jury, 
April  term,  1867,  Barrett,  J.,  presiding. 

The  plaintiff  proved  the  taking  and  value  of  the  oxen,  and 
rested  his  case. 

The  defendant  was  collector  of  taxes  for  the  town  of  West- 
minster, and  defended  on  the  ground  that  said  oxen  were  dis- 
trained and  sold  for  taxes.    It  appeared  that  said  town,  at  its 
annual  March  meeting  in  1865,  which  meeting  was  legally  warned 
and  holden,  voted  a  tax  of  forty  cents  on  the  dollar  of  its  grand 
list,  for  the  support  of  the  poor  and  to  defray  the  expenses  of  the 
town,  and  two  hundred  cents  on  the  dollar,  to  pay  the  indebted- 
ness of  the  town.    It  further  appeared  that  the  selectmen  of  West- 
minater  assessed  the  taxes  and  made  out  a  rate-bill  upon  the  grand 
list  of  1865 ;  that  they  assessed  the  tax-payers  upon  the  list  com- 
pleted on  the  15th  day  of  May,  1865,  for  said  sums  of  forty  cents 
and  two  hundred  cents  on  the  dollar,  and  upon  the  list  of  1865 
completed  on  the  15th  day  of  December  of  the  same  year,  and 
containing  the  new  appraisal  of  real  estate  made  that  year,  the 
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sum  of  seven  and  a  half  cents  on  the  dollar  as  a  state  school 
tax,  and  a  state  tax  of  sixty  cents  on  the  dollar  of  said  grand  list, 
^uid  placed  said  rate-bill  in  the  hands  of  the  defendant,  who  was 
then  the  first  constable  and  collector  of  taxes  for  said  town  of 
Westminster,  on  the  16th  day  of  December,  1865,  together  with 
a  warrant,  concerning  which  no  question  was  raised  in  the  su- 
preme court. 

Upon  this  rate-bill  the  plaintiflF  was  assessed  a  town  tax  of 
$128.45,  a  state  school  tax  of  41  cents,  and  a  state  tax  of  $3.30 ; 
in  all  $132.16.  No  question  was  made  as  to  the  state  school  and 
state  taxes,  it  being  conceded  that  they  were  properly  assessed  to 
the  plaintiff,  on  the  list  completed  on  the  15th  of  December,  1865. 
The  state  treasurer  issued  his  warrant  to  the  defendant,  dated  De- 
cember 15, 1865,  for  the  collection  of  the  state  taxes,  which  was 
in  due  form,  and  to  which  no  objection  was  made. 

The  defendant,  as  collector,  exhibited  said  several  taxes  to  the 
plaintiff,  and  demanded  the  same  of  him,  and  gave  notice  of  the 
time  and  place  when  and  where  he  would  receive  the  taxes ;  and, 
he  having  neglected  to  pay  the  same  or  any  part  thereof,  on  the 
first  day  of  August,  1866,  the  defendant  distrained  said  oxen  upon 
his  said  warrants,  and  proceeded  in  all  respects  regularly  in  noti- 
fying the  plaintiff  of  the  time  and  place  when  and  where  he  would 
receive  said  taxes,  and  in  keeping,  advertising  and  selling  said 
oxen  upon  said  warrants  for  the  collection  of  said  several  taxes. 
Upon  the  list  of  1865  which  was  completed  on  the  15th  day  of 
May,  there  was  set  to  the  plaintiff  a  farm  of  469  acres,  valued  at 
$4826.    It  appeared  that  for  many  years  the  plaintiff  had  owned 
and  occupied  said  farm  down  to  the  5th  day  of  January,  1857, 
when  by  deed  of  that  date  he  conveyed  it  to  his  brother,  Nial 
Bemis ;  and,  on  cross-examination  of  the  plaintiff  as  a  witness,  his 
testimony  showed  that  he  had  continued  to  occupy  and  control 
Baid  farm,  and  had  paid  the  rents  and  taxes  every  year  since  he 
deeded  it,  except  the  taxes  in  controversy  in  this  suit,  and  that  he 
had  never  before  had  any  dispute  about  paying  the  taxes,  nor  had 
he  made  any  objection  to  the  collector  when  he  paid  said  taxes 
that  they  were  not  properly  assessed  to  him. 

Said  deed  was  recorded  in  Westminster  town  clerk's  office  May 
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5, 1868.  There  was  eyidence  in  the  case  bearing  upon  the  char- 
acter of  said  conveyance,  from  which  the  defendant  claimed  that 
it  was  in  legal  effect  a  mortgage  by  the  plaintiff  to  said  Nial. 

The  court  held  that,  upon  the  version  given  by  the  plaintiff,  it 
cofuld  not  be  assumed  as  matter  of  law,  that  the  transaction  made 
the  parties  merely  mortgageor  and  mortgagee ;  that  it  was  proper 
to  be  submitted  to  the  jury  upon  the  evidence,  under  instructions 
from  the  court,  to  find  whether  said  transaction  was  by  way  of 
security.  The  couft  did  submit  it  to  the  jury  under  a  satisfactory 
charge,  to  which  no  exception  was  taken. 

To  the  court's  declining  to  assume  as  matter  of  law,  as 
above  stated,  the  defendant  excepted.  The  court  instructed  the 
jury  that,  if  they  should  find  that  said  Nial  owned  the  farm  by 
absolute  title  in  fee,  and  not  as  mortgagee,  it  should  have  been 
set  to  him  in  the  list  of  May  15, 1865,  to  which  the  defendant 
excepted. 

(7.  jB.  Eddy  and  A.  Stoddard^  for  the  defendant. 

There  was  error  in  the  instruction  of  the  court  to  the  jury, 
**  That,  if  they  found  that  Nial  owned  the  farm  by  absolute  title  in 
fee,  and  not  as  mortgagee,  it  sJiauld  have  been  set  to  him  in  the  list 
of  May  15, 1865."  The  plaintiff  was  the  possessor  of  the  farm 
on  the  first  day  of  April,  1865,  and  it  might  be  legally  set  to  him 
in  the  list.  Gen.  Sts.,  ch.  83,  §  9.  Prior  to  the  statute  of  1841, 
real  estate  in  the  possession  of  a  tenant,  had  to  be  set  in  the  list 
to  the  tenant  and  the  owner,  and  they  were  jointly  and  severally 
liable  for  the  tax.  By  the  act  of  1841,  it  was  provided  that  it 
should  be  "  set  to  the  person  who  shall  be  the  last  owner  or 
possessor  thereof,"  etc.  The  act  of  1841,  in  case  real  estate  was 
on  the  first  day  of  April  conveyed  by  A  to  B,  would  authorize 
it  to  be  set  in  the  list  to  B,  and  not  to  A,  because  B  was  the 
last  owner.  But  the  act  of  1855  would  authorize  it  to  be  set 
either  to  A  or  to  B,  for  both  of  them  would  be  owners  on  the 
first  day  of  April.  Section  9  of  chapter  83  of  the  General  Stat- 
utes is  precisely  like  section  8  of  the  statute  of  1855.  It  is 
apparent,  that  the  intention  of  the  legislature  in  passing  the  act  of 
1863,  was  to  restore  the  law,  so  far  as  it  related  to  the  owner, 
as  it  was  under  the  statute  of  1841. 
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H.  E.  SUmgMon  and  Cha9.  E.  Arnold^  for  the  plaintiff. 

The  opinion  of  the  court  was  delivered  by 

PiEBPOiNT,  G,  J.  This  is  an  action  of  trover  brought  against 
the  defendant  for  two  oxen  taken  by  him  as  collector  of  taxes  for 
the  town  of  Westminster,  and  sold  by  him  for  the  payment  of  a 
tax  assessed  against  the  plaintiff  by  said  town. 

The  principal  question  involved  is  whether  a  certain  farm 
situated  in  said  town,  was  properly  set  to  the  plaintiff  in  the 
grand  list  of  the  town  in  the  year  1865.  It  appears  that  the 
plaintiff  was  once  the  owner  of  this  farm,  and  had  been  in  the  pos- 
session and  occupation  of  it  for  a  great  many  years  prior  to  and 
including  the  year  1865.  In  1857  the  plaintiff  executed  a  deed 
of  the  farm  to  his  brother,  under  some  arrangement,  but  what  does 
not  distinctly  appear.  The  deed  was  not  left  for  record  until 
May,  1863.  The  plaintiff  continuing  in  possession,  the  farm  was 
set  to  him  in  the  list  every  year,  and  he  paid  the  taxes  thereon 
without  objection  down  to  1865.  The  main  question  that  seems 
to  have  been  litigated  in  the  court  below,  was  whether  the  cir- 
cumstances and  arrangement  between  the  plaintiff  and  hia 
brother,  were  such  as  to  constitute  the  conveyance  a  mortgage  as 
between  them,  the  deed  being  absolute  upon  its  face.  This  ques- 
tion was  submitted  to  the  jury  under  satisfactory  instructions,  the 
court  at  the  same  time  holding  that,  if  it  was  not  a  mortgage, 
then  the  land  was  wrongfully  set  in  the  list  to  the  plaintiff,  and  he 
was  entitled  to  recover.  The  jury  by  returning  a  verdict  for  the 
plaintiff  have  settled  the  question,  that  it  was  not  a  mortgage. 

The  defendant  contends,  that,  conceding  that  the  deed  was  ab- 
solute, and  not  a  mortgage,  still  the  land  was  properly  set  to  the 
plaintiff  in  the  list,  he  being  the  possessor  thereof  on  the  first  day 
of  April,  1865. 

By  the  ninth  section  of  chapter  83  of  the  Greneral  Statutes,  it  is 
provided  that  '^  All  real  estate  shall  be  assessed  and  set  in  the  list 
in  the  town  where  such  real  estate  is  situated,  to  the  person  who 
shall  be  the  owner  or  possessor  thereof  on  the  first  day  of 
April  in  each  year."  Under  this  section,  we  think,  there  can  be 
no  question  as  to  the  right  of  the  listers  to  set  the  land  in  the 
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lisfc  to  the  plaintiff  as  the  possessor  of  it;  clearly  not,  in  view  of 
the  circnmstances  developed  ia  this  case. 

But  it  is  said  the  law  in  this  respect  is  changed  by  the  act  of 
1863,  and  that,  after  that  act  went  iato  operation,  all  estate  both 
real  and  personal  was  required  to  be  set  in  the  list  to  the  owner, 
the  right  to  set  it  to  the  possessor  being  taken  away. 

The  first  section  of  the  act  of  1868  is  as  follows :  ^^  Section 
two  of  chapter  88  of  the  General  Statutes  shall  be  so  construed 
as  to  require  all  real  and  personal  estato  to  be  set  in  the  list  to 
Ae  last  owner  of  said  estate  on  the  first  day  of  April  of  each 
year." 

This  act  does  not  refer  to  section  9  of  chapter  83  of  the  Gen- 
eral Statutes ;  and  section  2,  referred  to,  says  nothing  on  the  sub- 
ject of  to  whom  the  property  shall  be  set  in  the  list.  It  directs 
at  what  per  cent,  of  the  true  value  it  shall  be  set  in  the  list,  and 
that  its  value  sh&ll  be  determined  as  of  the  first  day  of  April  of 
the  year  in  which  it  is  appraised.  Still,  so  far  as  the  act  of 
1863  is  to  be  regarded  as  changing  the  law  of  the  subject  to 
which  it  relates,  it  must  control  both  sections. 

In  what  respect  does  the  first  section  of  the  act  of  1863  change 
the  law  ?  and  to  what  was  it  intended  to  apply  ?  This  act  by  its 
language  manifestly  was  intended  to  apply  only  to  that  class  of 
cases  where  the  ownership  of  real  estate  changes  on  the  first  day 
of  April.  One  man  is  the  owner  ia  the  morning,  and  liable  to 
have  it  set  in  the  list  to  him ;  in  the  course  of  the  day  ho  sells  it, 
and  then  the  purchaser  becomes  the  owner  on  the  first  of  April, 
and  is  liable  to  have  it  set  to  him.  The  listers  would  be  justified 
by  the  letter  of  the  law,  as  it  stood  prior  to  the  act  of  1863,  in 
setting  it  to  each  of  them ;  and  if  they  were  to  set  it  to  but  one, 
t&ey  might  well  doubt  as  to  which  of  the  two  it  ought  to  be  set  to. 
The  legislature  by  this  act  settled  this  doubt,  by  declaring  that 
it  should  "  be  set  in  the  list  to  the  last  owner  of  said  real  estate  on 
the  first  day  of  April  of  each  year ;"  and  this,  we  think,  is  the 
only  respect  in  which  this  section  has  changed  the  law,  unless  it 
be  said  that  it  should  be  so  construed  as  to  extend  the  same  rule 
to  possessors,  when  the  possession  is  changed  on  the  first  day  of 
April. 
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This  being  the  conBtruction  of  the  statute,  the  land  was  prop- 
erly set  in  the  list  to  the  plaintiff,  and  the  tax  thereon  wm  a 
legal  one. 

No  question  is  made  in  this  court  as  to  the  sufficiency  of  the 
warrant. 

No  question  has  been  made  as  to  the  right  of  the  plaintiff  to 
maintain  this  action  under  the  circumstances  of  this  case,  instead 
of  proceeding  against  the  listers  or  the  town ;  and  we  have  no 
occasion  to  consider  that  question.  It  is  alluded  to  only  for  the 
purpose  of  excluding  any  inference  that  might  otherwise  be  drawn 
in  favor  of  the  proceeding. 

Judgment  of  the  county  court  reversed,  and  the  case  remanded. 


Lewis  N.  Sprague  and  Wm.  H.  Gabb,  administbatobs  of  Bi€»- 
ARD  Bond,  v.  Stillman  Clabk. 

Under  the  statute  (Gen.  Bts.,  p.  320,  see.  13),  the  rig^t  to  the  pOMenlon  «i  acaiait  th* 
defendant  only,  is  aU  that  is  neoessary  to  maintain  replevlA. 

A  person  in  posseerion  of  property  olalming  it,  or  an  interest  in  it,  or  a  legal  right  to  the 
possession,  may  maintain  replerin  against  any  person  taJdng  the  property  fh»m  him,  who 
can  not  show  a  better  right  to  it.  The  defendant  oan  prevail  only  when  it  appean  that  ha 
is  entitled  to  a  return  ot  the  property,  and  that  oan  be  only  when  it  appean  that  his  right 
is  superior  to  that  of  the  plaintiiL 

This  action  can  be  maintained  as  an  adyersary  proeeedlng,  only  by  feroe  of  the  statata. 

The  ikots  stated  by  the  plaintilb'  witneoses  in  this  oanse,  keU  snffioient  to  make  oat  a  prima 
faeit  ease. 

Replevin  for  one  pair  three  years  old  steers,  one  pair  brown 
oxen,  one  pair  yellow  oxen,  one  pair  red  stags,  one  pair  red 
oxen,  one  pair  red  and  white  bulls,  one  red  and  white  cow,  two 
red  cows,  one  bay  mare,  one  gray  three  years  old  colt,  and  one 
bay  three  years  old  colt.  Plea,  the  general  issue.  Trial  by 
jury,  April  term,  1867,  Babbett,  J.,  presiding.  The  plaintifiFs 
were  duly  appointed  administrators  August  8,  1866.  Bond 
died  August  5, 1865, 

The  plaintiffs  testified  that  none  of  said  property,  except  the 
bulls,  was  in  the  possession  of  Bond  when  he  died ;  that  they 
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found  among  Bond's  papers  a  small  book,  labeled  ^^  My  claims 
against  other  men ;"  that,  guided  by  this  book,  they  found  the 
stock  above  mentioned,  except  the  bulls,  in  the  possession  of  dif- 
ferent men,  the  witnesses  specifying  particularly  the  different 
parties  in  whose  hands  it  was  found ;  that  they,  as  administrators 
of  Bond's  estate,  took  possession  of  said  stock,  the  parties  in  pos- 
session conceding  it  belonged  to  Bond;  that  said  property  was 
inventoried  as  part  of  Bond's  estate ;  that  Clark  afterward  took 
the  same  from  Bond's  premises,  and  refused  to  give  it  up,  where- 
upon the  plaintiffs  replevied  it. 

The  witness,  William  H.  Carr,  then  testified  upon  cross-exam-- 
ination,  as  follows,  viz.: 

*'  Knew  Bond  and  Clark  a  good  while.  Did  n't  know  that  they 
had  been  buying  and  selling  cattle  together.  Think  about  two 
weeks  after  Bond's  death  I  knew  Clark  claimed  some  of  these  cat- 
tle. I  heard  the  defendant  was  on  the  other  side  of  the  mountain 
buying  cattle  when  Bond  died.  He  went  to  Massachusetts  and 
took  cattle,  and  some  that  I  claimed  as  administrator.  I  claimed 
Uie  money  he  got  for  them.  He  did  n't  claim  that  he  owned  and 
bad  a  right  to  take  them.  I  asked  him  how  many  he  drove  off 
that  belonged  to  Bond,  and  he  told  me.  Can 't  say  how  long  afl;er,. 
but  not  a  great  while,  he  claimed  he  had  a  right  to  dispose  of 
tiiem.  He  got  back  from  below  about  the  16th  of  August.  I 
knew  he  claimed  to  have  an  interest  in  the  replevied  cattle  before 
he  took  them.  This  was  the  first  time  I  saw  him  after  he  got 
back.  I  'd  made  arrangements  for  driving  in  these  cattle  before 
I  knew  of  his  claim,  but  they  were  not  actually  driven  in.  Did  n't 
make  inquiry  as  to  where  cattle  came  from.  Afl^er  I  got  them  into- 
the  pasture,  I  knew  Clark  claimed  to  have  an  interest  in  them. 
Wheeler  told  me  they  would  be  in  my  reach  Monday  morning.. 
Found  them  as  he  told  me." 

Re-examined:  "I  understood  from  the  defendant  that  he  took 
twelve  three  years  old  steers  as  he  came  along  with  the  drove. 
He  said  Ihey  belonged  to  Bond.  Didn't  tell  how  many  of  those 
he  brought  from  over  the  mountain,  belonged  to  Bond.  When 
the  defendant  told  me  he  claimed  an  interest  in  the  cattle,!  asked 
him  what  cattle.  He  said  he  couldn't  tell.  That  was  the  day 
he  returned  from  Massachusetts.  Before  this  suit  was  brought, 
he  claimed  that  it  was  his  business  and  right  to  take  the  cattlo 
and  dispose  of  them.  Sometime  after  this  suit  was  brought,  tho 
defendant  claimed  one  half  of  the  profits  on  the  cattle  replevied. 
Spragoe  asked  him  if  he  should  have  considered  that  he  had  & 
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light  to  tak^  away  any  of  these  cattle  if  Bond  had  been  alive. 
Sia  said  he  should  nof 

BeHTOss-examined:  "  This  conversation  was  at  foot  of  Butler  & 
"Wheeler's  stairs,  in  September  or  October.  Nobody  but  Sprague, 
self  and  Clark  present  Knew  before  that,  that  the  defendant 
claimed  he  and  Bond  were  in  company.  Learned  it  from  hkn. 
Think  Wheeler  had  told  me  he  claimed  tiie  cattle  as  surviving  part- 
ner. Did  n't  understand  in  conversation  at  foot  of  stairs  that  tiie  de- 
fendant was  abandoning  any  claim  he  had,  or  had  before  made." 

Upon  this  evidence  the  plaintifis  rested  their  case.  The  courts 
upon  suggestion  of  the  defendant's  counsel,  ruled  that  the  plaint- 
lib  had  shown  no  such  right  to  the  property  described  in  their 
writ  as  would  enable  them  to  maintain  their  action,  and  thereupon 
directed  the  jury  to  return  a  verdict  for  the  defendant  to  recover 
one  cent  damages,  etc.,  and  his  costs,  to  which  the  plaintiffs  ex- 
cepted. 

It  did  not  appear,  other  than  as  it  appears  from  the  above  tes- 
timony, upon  what  ground  the  defendant  claimed  said  proj^rty. 

Chas.  JV".  Davenport,  for  the  plaintiffs. 

Under  our  statute  as  at  present  existing,  replevin  wiU  lie 
wherever  trespass  or  trover  will  lie.  Brigg%  v.  GleoBon,  29  Vt., 
78 ;  JBstey  v.  Love  et  ah,  32  Vt.,  744. 

In  New  York,  replevin  will  lie  in  all  cases  where  trespass  de 
lofUs  can  be  maintained.  Panghim  v.  Partridge,  7  Johns.,  140 ; 
jRogers  v.  Arnold,  12  Wend.,  87.  And  such  is  the  rule  in  New 
Jersey.  Brtien  v.  Ogden,  6  Halst.,  370.  And  in  Pennsylvania. 
Weaver  v.  Lawrence,  1  Dall.,  156.  And  in  Missouri.  Crocker  v. 
Mann,  3  Mo.,  472. 

The  plaintiffs'  actual  possession  slone  prima  fade  entitled  them 
to  recover.  Actual  possession  of  personal  property  is  sufficient 
to  maintain  trespass  against  any  person  but  the  legal  owner, 
according  to  some  authorities,  even  if  the  possession  is  illegal, 
and  according  to  all,  if  the  possession  is  under  an  assertion  or 
color  of  right.  Fisher  v.  Cobb,  6  Vt.,  622.  And  so  of  trover. 
Thayer  v.  Butchinson  et  aL,  13  Vt,  604;  Smith's  Leading  Cases, 
341  et  %eq. 
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H.  jr.  TTile^Ztfr,  for  the  defendant. 

Hus  sctioiL  is  founded  upon  section  13  of  the  statute  *^0f  Bee* 
pleTin,"  and  conforms  to  replevin  in  the  detinuit  at  conunon  law. 
To  €3iti^  the  plaintiffs  to  maintain  the  action,  they  should 
\mm  shown  that  they  had  a  general  or  special  ownership  in  tha 
^mperty  replevied.    Gen.  Sts.,  320,  §  18 ;  1  Ghitty's  PL,  158. 

Tlieir  riglit  of  reeorery  did  not  depend  upon  an  injury  dona 
hj  the  defiaadant  to  their  possession  of  the  property,  but  upon 
lliar  right  to  the  property.  An  injury  to  the  possession  would. 
liaTe  been  sufficient  to  maintain  trespass,  but  ownership  was  nea- 
MBaiy  in  this  adaon;  the  same  difference  exists  between  this 
aefci<m  and  trespass  de  bonis,  that  exists  between  ejectment  and 
tvBspws  quare  elatbsum  fregit.  Read  v.  Hawke,  Hob.,  16 ;  Yel- 
Torton,  148 ;  6  Bac.  Ab.,  53 ;  2  Mass.,  512. 

That  the  plaintiffs  must  recover  upon  the  strength  of  their  title 
to  the  property,  is  apparent  from  the  reading  of  the  statute  itself. 
The  remedy  is  only  given  to  ''  the  owner  or  person  entitled  to  the 
pntession  "  of  the  property,  against  one  who  "  unlawfully  '*  takes 
or  detains  it.  Co.  Litt.,  145,  b  ;  10  Mod.,  25 ;  6  Bac,  Ab.,  69  i 
1  Chitty^s  PL,  158;  2  Sel.  Pr.,  155;  3  Starkie  Ev.,  1295;  5 
.y  803;  1  Johns.,  880;  16  Wend.,  345;  18  Pick.,  318;  2 
1-  Ev.,  §  661 ;  7  Johns.,  141. 


The  opinion  of  the  court  was  delivered  by 

PlERPOiNT,  C.  J.  The  only  question  involved  is  whether  the 
eoimty  court  were  right  in  holding  that  the  plaintiffs  had  shown 
no  such  right  to  the  property  in  question,  as  was  necessary  to  en- 
able them  to  maintain  this  action  of  replevin. 

This  question,  we  think,  must  be  determined  by  the  construo- 
Hxm  of  our  statute.  The  statute  is  that,  when  any  goods,  etc., 
shall  be  unlawfully  taken,  or  unlawfully  detained,  from  the  owner 
or  the  person  entitled  to  the  possession  thereof,  or,  when  attached 
on  mesne  process,  or  taken  in  execution,  are  claimed  by  any  per- 
son other  than  the  defendant  in  the  suit,  or  debtor  in  the  execu- 
tion, on  which  they  are  so  taken  or  attached,  such  owner  or 
other  person  may  cause  them  to  be  replevied.  Gen.  Sts.,  p. 
320,  §  13.     In  section  16,  on  same  page,  it  is  provided  that,  "  If  it 
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shall  appear,  upon  the  nonsuit  of  the  plaintiff  or  upon  trial,  that 
the  defendant  is  entitled  to  a  return  of  the  goods,  he  shall  hare 
judgment  therefor  accordingly." 

Under  this  statute,  any  person  who  is  entitled  to  the  possession 
of  any  goods  or  chattels,  may  maintain  replevin  against  any  per- 
son who  unlawfully  takes  or  detains  such  goods  or  chattels  from 
him.  To  entitle  him  to  the  possession,  it  is  not  necessary  that  he 
should  be  the  owner,  or  that  he  should  be  entitled  to  the  posses- 
sion as  against  all  others.  It  is  sufficient  if  he  is  entitled  to  the 
possession  as  against  the  person  who  takes  it  from  him.  In  such 
case  the  taking  it  from  him  is  an  unlawfril  taking.  A  person 
who  is  in  the  possession,  claiming  the  property,  or  an  interest 
in  it,  or  a  legal  right  to  the  possession,  may  maintain  repleyin 
against  any  person  taking  the  property  from  him,  who  can  not 
show  a  better  right  to  it.  The  defendant  in  the  action  of  re- 
plevin, can  prevail  only  when  it  appears  that  he  is  entitled  to  a 
return  of  the  property,  and  that  can  be  only  when  it  appears 
that  his  right  is  superior  to  that  of  the  plaintiff.  The  question 
is  to  be  determined  according  to  the  respective  rights  of  the 
parties  to  the  suit. 

This,  we  think,  is  apparent  from  the  language  of  the  statute, 
and  is  in  accordance  with  the  practice  under  it  for  many  years*. 
It  has  been  repeatedly  held  that  in  this  state  the  action  can  be 
maintained  as  an  adversary  proceeding,  only  by  force  of  our  stat- 
ute, which  expressly  declares  the  circumstances  under  which  it 
may  be  brought,  and  carefully  prescribes  the  mode  of  procedure. 
See  Eddy  v.  Davis^  35  Yt.,  247,  and  the  cases  there  referred  to. 
Hence,  in  determining  the  question  now  before  us,  but  little  aid 
can  be  derived  from  the  English  decisions^  or  those  of  our  neigh- 
boring states.  Under  our  statute  replevin  has  become  a  common 
and  appropriate  action  in  which  to  try  the  title  to  personal 
property. 

It  appears  from  the  exceptions,  that,  when  the  plaintiffs  were 
appointed  the  administrators  of  Bond's  estate,  they  found  a  por- 
tion of  the  property  to  have  been  in  his  possession  at  the  time  of 
his  death ;  other  portions  of  it  they  found  in  the  possession  of  third 
persons  in  the  vicinity,  who,  recognizing  Bond's  title  to  it,  delivered 
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it  over  to  the  plaintiffs  as  his  administrators.  It  was  thus  collected 
together  hj  the  plaintiffs,  and  held  by  them  as  such  administrators 
claiming  it  as  the  property  of  Bond's  estate.  While  being  so 
beld,  it  was  taken  from  them  by  the  defendant  without  their 
knowledge  or  consent.  Afterward,  when  called  upon  by  the  plaint- 
iffs, the  defendant  did  not  claim  that  he  was  the  owner  of  the 
property,  but  virtually  conceded  that  Bond  was  the  owner.  He 
claimed  the  right  to  dispose  of  the  property,  and  claimed  half  the 
profits  on  it,  but  said  he  did  not  consider  that  he  had  the  right  to 
take  the  property  from  Bond  when  he  was  alive.  Upon  what  the 
defendant's  claim  was  based,  does  not  appear.  So  far  as  the  case 
shows,  it  was  a  mere  naked  claim  unsupported  by  any  right. 

Upon  the  fe^ta  stated  by  the  plaintiffs'  witnesses,  we  think  they 
had  clearly  made  out  a  prima  facie  case,  the  evidence  tending 
strongly  to  show  not  only  that  they  were  entitled  to  the  possession 
as  against  the  defendant,  but  that  the  title  to  the  property  was  in 
Bond's  estate.  It  was  certainly  sufficient  to  put  the  defendant 
upon  the  showing  of  his  right  in  the  property,  if  he  would  have  a 
judgment  for  its  return. 

We  think  the  case  should  have  been  submitted  to  the  jury. 

Judgment  reversed  and  case  remanded. 


Mabshall  a.  Lewis  &  Co.  v.  James  L.  Locke. 
Homer,  Bishop  &  Go.  v.  Same. 

Writs.    Amendments.    Pleading.    Statute. 

Amm/dmokU  of  writs  txe  not  iUowed  that  change  the  parties  to  actions ;  but  where  a  inlt  ia 
bfovgbt  only  in  the  fiim  name  of  the  plalntiffli  who  are  jiartners,  an  amendment  by  insert^ 
Ins  tbe  IndiTidnal  names  of  the  members  of  the  firm,  is  aUowable,  whether  it  be  by  inserting 
the  christian  name  only,  or  a  ftiU  name. 

Where  the  plaintiflk  were  not  named  in  their  writ  except  as  Marshall  A.  Lewis  A  Co.,  it  was 
keU  that  the  eonrt  properly  granted  leave  to  amend  by  inserting  the  name  of  Edward 
Warner,  who  was  one  member  of  said  firm,  MarshaU  A.  Lewis  being  the  other. 

Also,  where  the  plaintiflk  were  not  named  except  as  Homer,  Bishop  A  Co.,  an  amendment  by 
inserting  the  name  Samuel  John  M,  before  Homer,  and  the  name  John  0.  before  Bishop, 
was  keid  aHowable.   Gen.  fits.,  eh.  30,  §  41 . 

The  case  Marshall  A.  Lewis  ^  Co.  v.  James  L.  Locke  was  an 
action  of  assumpsit  commenced  before  a  justice  of  the  peace,  and 
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caone  to  the  county  court  by  appeal,  and  was  entered  September 
term,  1865.  The  plaintiffs  were  not  named  in  their  writ  except 
as  Marshall  A.  Lewis  &  Co.  At  the  September  term,  1866,  the 
plaintiffs  moved  for  leave  to  amend  by  inserting  the  name  of  Ed- 
ward Warner  as  a  member  of  the  firm  of  Marshall  A.  Lewis  &  Co., 
to  which  the  defendant  objected ;  but  the  objection  was  overruled 
by  the  court,  Babrett,  J.,  presiding,  and  the  amendment  ordered 
to  be  made,  to  which  the  defendaat  excepted. 

April  term,  1867,  judgment  was  rendered  for  the  plaintiffs. 

The  case  Homer j  Bishop  ^  Co.  v.  JamcB  L.  Locke  was  an  ac- 
tion of  assumpsit  brought  before  a  justice  of  the  peace,  and  came 
to  the  county  court  by  appeal,  and  was  entered  September  term, 
1865.  The  plaintiffs  were  not  in  any  manner  named  in  their  writ 
except  as  Homer,  Bishop  &  Co.  At  the  September  term,  1866, 
the  plaintiffs  moved  for  leave  to  amend  by  inserting  the  name 
Samuel  John  M.  before  Homer,  and  the  name  John  0.  before 
Bishop,  as  the  christian  names  of  said  parties,  to  which  the  defend- 
ant objected ;  but  the  motion  was  granted,  to  which  the  defendant 
excepted. 

April  term,  1867,  judgment  was  rendered  for  l^e  plaintiffs. 

These  cases  were  heard  together  in  the  supreme  court. 

H.  H.  Wheeler  J  for  the  defendant,  cited  Gen.  Sts.,  267,  §  41 ; 
24  Vt.,  285 ;  11  Vt.,  359 ;  21  Vt.,  314. 

H.  E.  Stoughton,  for  the  plaintiffs,  cited  Waterman  v.  Hall  et 
al.j  17  Vt.,  128 ;  JSmerson  v.  WiUotIj  11  Vt.,  357  ;  Bowman  v. 
StotoeU,  21  Vt.,  809 ;  Lean  v.  Swift  et  al.,  11  Vt.,  331 ; .  10  Johns., 
214 ;  Pease  v.  Morgan^  7  Johns.,  468. 

The  opinion  of  the  court  was  delivered  by 

PiBRPOiNT,  C.  J.  The  only  question  presented  is  as  to  the  legal 
right  of  the  coimty  court  to  allow  the  amendment  of  the  plaint- 
iffs' writ  as  was  done  in  this  case. 

The  county  court  having  allowed  the  amendment,  and  the  case 
having  thereafter  proceeded  to  a  hearing  and  final  judgment,  this 
court  will  not  now  vacate  that  judgment,  unless  it  clearly  appears 
that  the  county  court  were  wrong  in  their  action ;  and,  in  decid- 


FEBEUAEY  TERM,  1868.  18 

Lewis  et  al.  v.  Looks,  sod  Homtr  et  al.  v.  Hune. 

ing  the  question,  we  are  to  presume  that  all  such  facts  were,  made 
to  appear  before  that  court  as  would  naturally  exist  in  such  a 
case,  in  the  absence  of  anything  to  show  the  contrary.  We  may 
assume  that  the  plaintiffs  were  copartners  in  business  imder 
the  name  and  style  of  Marshall  A.  Lewis  &  Co.,  and,  as  the  ac- 
tion is  assumpsit,  that  it  is  based  upon  some  contract  entered  into 
by  the  defendant  with  them,  in  their  copartnership  name,  and  that 
the  defendant  knew  the  persons  with  whom  he  was  dealing,  and 
who  were  in  fact  contracting  under  this  copartnership  name. 

The  suit  is  brought  in  the  name  of  Marshall  A.  Lewis  &  Co., 
and  the  defendant  is  called  upon  to  answer  to  that  firm.  He 
cduld  have  no  doubt  as  to  who  the  plaintiflfs  were.  •  He  dealt  with 
^em  under  that  name  ;  it  is  the  name  by  which  they  are  known 
to  the  business  community,  and  the  only  name  in  which  they  can 
legitimately  carry  on  their  copartnership  business  ;  it  is  the  only 
name  the  company  has,  and  in  it  they  transact  all  their  business, 
binding  themselves  and  those  with  whom  they  deal ;  and  in  all 
this  they  have  no  occasion  to  use  the  individual  names  of  the  per- 
sons that  compose  the  firm.  But  when  they  bring  a  suit  and 
come  into  court  as  plaintiffs,  the  law  requires  that  they  shall  in 
the  writ  insert  their  individual  names,  and  describe  themselves  as 
copartners  doing  business  under  the  name  and  style  of  Marshall 
A.  Lewis  &  Co.  This  they  did  not  do ;  and  when  the  case  came 
into  the  county  court,  they  moved  for  leave  to  amend  by  inserting 
their  individual  names  and  describing  themselves  as  copartners, 
etc.  The  leave  was  granted  and  the  amendment  was  made.  Was 
there  error  in  this  ? 

Our  statute  which  has  been  in  force  since  an  early  day,  provides 
that  the  court  may  permit  either  of  the  parties  to  amend  any  de- 
fect in  the  process  or  pleadings,  upon  such  conditions  as  the  court 
shall  prescribe.  Under  this  provision,  it  has  been  repeatedly 
held  that  amendments  can  not  be  allowed  which  change  the 
parties,  or  the  cause  of  action,  but  that  in  almost  every  other  re- 
spect amendments  may  be  made.  21  Yt.,  309.  By  a  more  recent 
statute  courts  are  authorized  to  allow  alterations  in  the  christian 
names  of  the  parties. 

Did  the  amendment  which  was  allowed  change  the  name  of  the 
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plaintiffs  in  this  suit  ?  The  action  was  brought  by  the  company, 
for  their  benefit,  upon  a  contract  made  with  them,  and  in 
the  name  of  the  company.  It  now  stands  as  a  suit  by  the  com- 
pany, for  their  benefit,  on  a  contract  made  with  them,  and  in  the 
company  name.  No  party  has  been  introduced  by  the  amend- 
ment, that  was  not  substantially  there  before,  appearing  in  the 
name  of  the  company.  The  amendment  only  makes  the  descrip- 
tion of  the  plaintiffs  more  definite  and  specific,  by  spreading  upon 
the  record  the  names  of  the  individuals  who  compose  the  com- 
pany which  brought  the  suit.  This  is  not  a  change  of  the  party : 
it  is  only  a  different  description  of  the  original  party. 

The  rule  is  the  same  in  respect  to  the  cause  of  action.  No 
amendment  will  be  allowed  that  introduces  a  new  cause  of  action ; 
yet,  if  on  trial  the  plaintiff  discovers  that  there  is  a  variance  Uo- 
tween  the  cause  of  action  alleged  in  the  declaration  and  that 
proved,  the  court  will  always  allow  an  amendment  to  make  the 
declaration  and  proof  correspond,  provided  they  are  satisfied  the 
cause  of  action  proved,  is  the  same  as  that  which  the  plaintiff 
brought  his  action  to  enforce.  This  is  not  introducing  a  new 
cause  of  action,  but  a  different  description  of  the  old  one. 

Judgment  affirmed. 

Homer,  Bishop  &  Co.  v.  James  L.  Locke. 

The  views  above  expressed  apply  equally  to  this  case ;  and,  in 
addition,  we  think  the  amendment  comes  fairly  within  that  pro- 
vision in  the  statute  that  allows  amendments  in  respect  to  the 
christian  names  of  parties. 

Judgment  affirmed. 
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Baad  o.  Amidon. 


EvEBETT  H.  Read,  by  Charles  D,  Read,  next  friend,  v. 
Eliakim  Amidon,  appellant. 

Innkeeper.     Sailment. 

Th»  plftlntur,  who  wu  a  minor,  went  with  his  fltther,  with  a  hone  and  wagon,  to  the  inn 
kept  by  the  defendant,  to  attend  the  trial  of  a  salt  which  the  innkeeper  had  broaght  against 
tbe  fiither.  When  thej  anired  the  horse  and  wagon  irere  delivered  to  the  servant  of  the 
defendant,  to  be  put  up  and  taken  oare  of;  and  the  plaintiif  and  his  fether  entered  the  inn 
where  the  defendant  was  in  eharge,  and  laid  aside  their  overcoats  in  the  room  where  they 
entered,  and  in  presence  of  the  defendant.  In  due  time  the  fether  called  ft>r  dinner  for 
himself  and  the  plaintiff,  which  they  had ;  and  they  remained  at  the  inn  until  evening, 
when  the  bill  was  paid  and  they  left.  Held,  that  the  relation  of  innkeeper  and  guest  was 
thereby  ereated  between  the  plaintiff  and  the  defendant 

A  guest  Is  not  relieved  from  all  responsibility  in  respect  to  his  goods  on  entering  an  Inn.  He 
is  bound  to  use  reasonable  care  and  prudence  in  respect  to  their  safety,  so  as  not  to  expose 
them  to  unnecessary  danger  of  loss. 

A  Kueet  having  laid  his  gloves  down  under  his  overcoat  on  a  bench  in  the  presence  of  the 
Innkeeper,  it  was  a  question  of  feet  to  be  determined  by  the  jury  in  view  of  all  the  oiroum- 
atanees,  whether  he  was  so  careless  with  respect  to  his  gloves  as  to  exonerate  the  innkeeper 
fhim  liability  for  their  loss. 

Action  on  the  case  against  the  defendant  as  an  innkeeper. 
Plea,  not  guilty.  Trial  by  jury,  April  term,  1867,  Barrett, 
J.,  presiding. 

Before  the  trial  the  defendant  conceded  that  he  was  an  inn- 
keeper. The  plaintiff  called  as  a  witness  Charles  D.  Read,  who 
testified  as  follows : 

"The  plaintiff  is  my  son,  and  went  with  me  to  the  de- 
fendant's in  November,  1865,  for  the  purpose  of  attending  a 
suit  that  the  defendant  had  brought  against  me.  The  plaintiff  rode 
with  me  in  a  one-horse  team,  which  was  put  up  at  the  defendant's 
by  his  brother.  The  defendant  was  in  the  bar-room.  He  knew 
I  and  my  son  put  up  there.  He  saw  us  go  in.  The  plaintiff  had 
a  pair  of  fur  gloves,  worth  $9  to  $11.  We  both  had  overcoats. 
I  took  off  mine  and  tried  to  find  a  place  to  hang  it  up  but  could  n't, 
and  folded  it  and  laid  it  on  a  bench  to  sit  on.  The  plaintiff  took 
ofT  his  coat  and  gloves,  laid  the  gloves  on  the  end  of  the  bench, 
and  folded  his  coat  and  laid  it  over  them.  The  defendant  might 
have  known  we  were  looking  for  a  place  to  hang  up  the  coats. 
Do  n't  know  as  he  did  know  it.  The  plaintiff  was  there  at  dinner, 
not  at  tea.  The  horse  had  hay  and  grain.  The  defendant  made 
a  charge  for  the  plaintiff  and  the  team,  and  it  was  paid.  When 
the  plaintiff  was  about  to  go  away,  he  could  n't  find  his  gloves. 
Don't  know  that  he  called  on  tiie  defendant  for  them.    The 
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plaintiff  came  to  me,  said  his  gloves  wore  gone  and  lie  couldn't 
find  them,  and  wanted  I  should  go  to  the  defendant  for  tbem.    I 
paid  the  bills,  and  told  the  defendant  the  gloves  were  gone.    Eb 
said  he  didn't  know  anything  about  them,  and  made  no  effort  to 
find  them.    There  was  no  otiier  room  shown  to  go  into  to  takft 
off  coats,  etc.    A  fire  was  afterward  made  in  another  room  for 
holding  tiie  court." 
Said  witness,  on  being  cross^xamined,  testified  as  follows: 
"  We  drove  up  to  the  door,  a  person  took  the  horse,  I  told  liini 
to  put  him  in  the  bam  and  feed  him.    Do  n't  think  I  informed  ib» 
de&ndant  when  we  went  in,  that  I  was  there  as  his  guest,  nor  thai 
I  had  delivered  my  horse  to  his  man.    Shook  hands  mtii  him. 
Along  toward  noon,  about  12  o'clock,  I  told  him  I  wanted  dinner 
for  four  or  five,  and  horse  to  have  grain.     This  might  have  been 
two  hours  after  I  arrived.    Did  n't  tell  the  defendant  I  wanted 
any  place  or  room  to  put  clothing  in.    There  was  no  other  place 
in  that  room  to  put  clothing.     Did  n't  hear  the  plaintiff  say 
anything  to  the  defendant  about  his  being  a  guest  there,  nor  hear 
the  plaintiff  call  for  any  entertainment.    I  called  for  it  for  him 
and  another  one;  and  paid  for  dinner  for  him,  and  for  the  horse- 
keeping,  and  for  dinner  and  horse-keeping  for  witnesses  and  coun- 
sel.   TfliinkI  was  paying  the  bill  when  the  plaintiff  spoke  to  me  of 
loss  of  gloves.    This  was  near  or  after  dark.    It  was  dark  when  we 
started  for  home.    I  told  the  defendant  the  plaintiff  had  laid  his 
gloves  on  the  bench  and  they  were  gone.    He  said  he  did  n't  know 
about  them.    Told  him  the  plaintiff  wanted  them  to  go  home. 
We  started  off  in  fifteen  minutes." 

Upon  this  evidence  the  plaintiff  rested  his  case ;  whereupon 
the  court  directed  a  verdict  for  the  defendant,  to  which  the 
plaintiff  excepted. 

S.  H.  Wheeler,  for  the  plaintiff. 

When  the  plaintiff  and  his  father  went  to  the  defendant's  inn 
and  put  up  their  team,  they  both  became  his  guests.  Story  on 
Baa.,  505;  26  Vt.,  883,  884. 

Being  there  to  attend  a  suit  brought  by  the  defendant,  made 
them  none  the  less  guests.  Gien.  Sts.,  281,  §  38-86 ;  8  Bac.  Ab., 
662,  C,  664,  3. 

The  plaintiff's  gloves  were  within  the  defendant's  inn  so  as  to 
make  the  defendant  chargeable  fqr  them.  Cayle's  case,  8  Gdke, 
32 ;  1  Smith's  L.  C,  148 ;  Jones  on  Bail.,  106 ;  Story  on  BaO^ 
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507 ;  2  Kent,  593 ;  Bmnet  v.  i&Sor^  5  D.  <fe  E.,  273  ;  £«a&tsoa^ 
T,  Smithy  8  B.  &  C,  9. 

Charles  JV,  Davenport,  for  the  defendant. 

There  was  no  erroi^  the  ruling  of  the  county  court. 

The  plaintiff  was  not  at  the  time  he  lost  the  gloves  the  de- 
fendant's guest.  "  Ghiesf* — a  lodger  or  stranger  in  an  inn- 
Jac.  Law  Die,  Ut.  "  guest." 

The  case  shows  a  degree  of  negligence  on  the  part  of  the 
pluntiff  that  precludes  him  from  recovery.  1  Parsons,  625,  et  acq. 
and  notes ;  Farrmporth  et  al.  v.  Bockwood^  1  Starkie,  249 ;  JBtir- 
ges%  V.  OlementSj  4  Maule  &  Sel.,  306 ;  Armutead  v.  White^  6 
Eng.  L.  &  E.,  349. 

Another  and  sufficient  reason  for  sustaining  the  judgment  of  the 
court  below,  is  that  the  case  shows  that  the  plaintiff  retained  per- 
sonally the  possession  of  the  gloves,  and  never  placed  them  in  tha 
defendant's  custody.  1  Parsons  on  Con.,  631,  626,  627 ;  Jones 
on  Bail.,  109 ;  Mason  v.  Thompson^  9  Pick.,  280.  "  The  test  of 
liability  is  not  the  place  where  the  goods  are  deposited,  but 
whether  they  are  in  the  custody  of  the  innkeeper,  or  at  the  riak 
of  the  guest."  Piper  v.  Manny ^  21  Wend.,  288  j  AUen  v.  Preshf^ 
8  N.  H.,  408. 

By  the  dvil  law,  it  was  not  sufficient  to  create  the  responsi- 
bility, that  the  guest  had  brought  his  goods  or  baggage  to  the 
view  or  knowledge  of  the  innkeeper,  but  they  must  have  been 
delivered  into  his  charge.  Story  on  Bail.,  §  466,  §  468.  And  by 
the  common  law  as  it  now  seems  to  be  settled  in  England  and 
America,  the  goods  must  be  received  into  the  custody  of  the  inn- 
keeper, in  that  capacity.    Story  on  Bail.,  §  487 ;  HawUy  v.  Smithy 

25  Wend.,  642  ;  1  Smith's  L.  C,  229 ;  McDanieU  v.  Bohinsouy 

26  Vt.,  816. 

There  are  authorities  in  the  books  to  the  effect  that  innkeepers 
are  responsible  to  the  same  extent  as  common  carriers,  but  such 
is  not  the  law  in  Vermont.    Merritt  v.  Claghomy  23  Vt.,  177. 

The  opinion  of  the  court  was  delivered  by 
PiEHPOUfT,  0.  J.    This  is  an  action  brought  against  the  defend- 
ant as  an  innkeeper,  to  recover  for  property  of  the  plaintiff  which 
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was  lost  from  the  inn  of  the  defendant  while  the  plaintiff  was 
stopping  at  such  inn  as  a  guest. 

It  appears  from  the  case  that  in  November,  1865,  the  plaintiff, 
who  was  a  minor,  went  with  his  father,  with  a  horse  and  wagon, 
to  the  inn  kept  by  the  defendant.  When  they  arrived  the  horse 
and  wagon  were  delivered  to  the  servant  of  the  defendant  to  be 
put  up  and  taken  care  of,  and  the  plaintiff  and  his  father  entered 
the  inn  where  the  defendant  was  in  charge.  They  laid  aside 
their  outer  garments  in  the  room  where  they  entered  and  in 
presence  of  the  defendant.  In  due  time  the  father  called  for 
dinner  for  himself  and  the  plaintiff,  which  was  had ;  and  they  re- 
mained at  the  inn  imtil  the  evening,  when  the  bill  for  the  enter- 
tainment and  feed  of  themselves  and  horse,  was  paid,  and,  as  they 
were  preparing  to  leave,  the  plaintiff  discovered  that  a  pair  of 
valuable  gloves  which  he  had  laid  aside  when  he  entered,  had  been 
stolen. 

The  circumstances  under  which  the  plaintiff  entered  the  inn  of 
the  defendant,  were  such  as  to  constitute  him  a  guest,  and  create 
the  relation  of  innkeeper  and  guest  between  them,  according  to 
the  principle  of  all  the  authorities.  McBanieh  v.  Rohinson^  26 
Vt.,  316,  and  cases  there  referred  to. 

When  the  plaintiff  entered  the  inn  and  took  off  his  overcoat 
and  gloves,  he  did  not  deliver  them  to  the  defendant  or  to  any  of 
his  servants,  nor  call  the  defendant's  attention  to  them ;  but  folded 
up  his  coat  and  laid  it  on  a  bench  in  the  room,  with  his  gloves 
under  it.  It  does  not  appear  that  the  defendant  had  any  knowl- 
edge of  their  being  there.  Story,  in  his  work  on  bailments,  says, 
a  delivery  of  the  goods  into  the  custody  of  an  innkeeper,  is  not 
necessary  to  charge  him  with  them ;  for,  although  the  guest  doth 
not  deliver  them,  nor  acquaint  the  innkeeper  with  tliem,  still  the 
latter  is  bound  to  pay  for  them,  if  they  are  stolen  or  carried 
away.  The  loss  will  be  deemed  prima  facie  evidence  of  negli- 
gence. 

The  innkeeper,  however,  may  be  exonerated  in  divers  ways ; 
as,  for  example,  by  showing  that  the  guest  has  taken  upon  himself 
exclusively  the  custody  of  his  own  goods,  or  has  by  his  own  neg- 
lect exposed  them  to  perU.  Story  on  Bail.,  §478,  §480,  §482, 
§483 ;  2  Kent,  593 ;  8  B.  &  C,  9 ;  6  D.  &  E.,  273. 
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The  guest  is  not  relieved  froifi  all  responsibility  in  respect  to 
his  goods  on  entering  an  inn ;  he  is  bound  to  use  reasonable  care 
and  prudence  in  respect  to  their  safety,  so  as  not  to  expose  them 
to  unnecessary  danger  of  loss.  Whether  the  plaintiflF  was  so 
careless,  in  laying  down  his  gloves  in  the  manner  he  did,  as  to 
exonerate  the  innkeeper,  is  a  question  of  fact  to  be  determined 
by  the  jury  in  view  of  all  the  circumstances.  What  would  be 
regarded  as  gross  carelessness  under  one  set  of  circumstances, 
might  not  be  so  considered  under  other  circumstances;  much 
would  depend  upon  the  place,  the  number  of  people  present,  the 
kind  of  property  as  to  its  value,  and  the  ease  with  which  it  might 
be  removed  without  detection,  etc. 

Whether  the  circumstances  existing  in  this  case  were  such  as 
to  exonerate  the  defendant,  by  removing  the  presumption-  against 
him  which  the  law  raises  from  the  loss  of  the  property,  is  a 
question  which,  we  think,  should  have  been  submitted  to  the  jury 
under  proper  instructions  from  the  court. 

Judgment  reversed,  and  case  remanded. 


Charles   Smith,  administrator  op  Esek  M.   Weaver,  v.  J. 
Edward  Wiley,  and  John  Wiley,  trustee. 

Trustee  Process.     Promissory  Note. 

Tbe  principle  is  ireU  settled  in  this  state,  that  a  man  can  not  be  made  liable  by  a  trustee 
process,  for  notes  or  socnrities  which  he  holds  for  the  benefit,  and  as  agent,  of  another. 

But  where  A  fi^ve  his  notes  to  B  fbr  the  amount  of  B's  debt  against  C,  and  took  a  deed 
tkom  C  of  certain  lands,  under  an  agreement  to  sell  them  when  he  could  advai^tageouslj-, 
and  apply  the  avails  to  pay  A  the  amount  of  his  notes  to  B,  and  the  balance,  if  any,  to  be 

*  paid  to  C  or  for  his  benefit,  and,  after  making  some  proper  expenditures  on  said  lands,  A 
sold  the  same  for  a  greater  sum  than  the  amount  of  his  claim  thereon,  and  took  pay  partly 
in  notes  secured  by  mortgage,  both  running  to  himself,  which  he  held  as  his  own  property, 
and  not  as  agent  of  C,  which  notes  were  good  for  their  amounts,  but  had  not  been  paid  at 
the  time  of  A's  disclosure  as  trustee,  it  was  heldf  that  A  was  chargeable  as  trustee  of  C  Ibr 
the  excess  in  the  sale  of  said  lands  above  A's  said  liabilities  and  expenditures,  which  he 
had  paid,  and  wliich  amounted  to  more  than  the  cash  ho  had  received  for  said  lands. 

Trustee  process.    The  commissioner  to  whom  the  case  was 
referred,  reported  as  follows : 
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"  Prom  the  disclosure  of  the  tnretee  and  the  other  evidence,  I  find 
the  following  fects :  J.  Edward  Wiley,  the  principal  defendant,  is 
a  son  of  John  Wiley,  and  son-in-law  of  Solomon  Wilson.  Pre- 
vious to  1858,  J.  Edward  Wiley  had  been  somewhat  extensively 
engaged  in  farming  and  speculating  in  real  estate,  in  the  state  of 
Illinois.  He  had  procured  loans  from  parties  in  the  east,  and 
among  others  one  from  the  plaintiflF's  intestate  to  the  amount  of 
some  $1200.  He  had  also  obtained  quite  an  amount  of  money  of 
Solomon  Wilson,  which  he  had  invested  in  three  quarter-sec- 
tions of  land  situated  in  the  town  of  Galva,  Illinois.  The  title 
to  the  Galva  land  stood  in  J.  Edward  Wiley. 

"  In  the  month  of  February,  1858,  said  Wilson  and  the  trus- 
tee, both  of  whom  then  resided  in  Vermont,  went  to  Illinois  to 
visit  J.  Edward  and  his  family.  While  there  they  became  some- 
what doubtful  as  to  the  solvency  of  J.  Edward,  so  much  so  that 
Wilson  became  anxious  to  secure  his  advances  to  J.  Edward. 
While  there  an  arrangement  was  entered  into  between  the  trustee, 
Wilson,  and  J.  Edward  and  his  wife,  by  the  terms  of  which  J. 
Edward  and  his  wife  agreed  to  convey  to  the  trustee  the  three 
quarter-sections  of  land  above  referred  to,  and  the  trustee  agreed 
to  give  his  notes  to  Wilson  for  the  amount  of  his  debt  against  J. 
Edward ;  and  it  was  further  agreed  and  understood,  that  the  trus- 
tee should  hold  these  lands  until  an  advantageous  opportunity 
was  offered  to  sell  them,  and  when  sold  the  avails  should  be  ap- 
plied in  the  first  place  to  pay  the  trustee  the  amount  for  which  he 
should  become  liable  to  Wilson,  and  tlie  balance,  if  any,  should  be 
paid  to  J.  Edward,  or  otherwise  disposed  of  for  his  benefit  or  that 
of  his  family. 

"  Pursuant  to  this  arrangement,  on  the  12th  day  of  February, 
1858,  J.  Edward  Wiley  and  his  wife  Elizabeth  executed  a  deed  of 
the  three  quarter-sections  of  Galva  land  to  the  trustee. 

"  On  the  25th  of  December,  1858,  the  trustee  executed  and  de- 
livered to  said  Wilson  his  (the  trustee's)  four  promissory  notes  for 
$4075,  this  being  the  amount  then  due  Wilson  from  J.  Edward, 
inclusive  of  interest.  One  of  said  notes  was  for  $1075,  and  was 
payable  at  the  Bellows  Falls  bank  in  one  year,  with  interest ;  three 
of  said  notes  were  for  f  1000  each,  and  were  payable  respectively ' 
with  interest  at  said  bank  in  two,  three,  and  four  years  from  date. 
All  of  said  notes  have  since  been  paid  by  the  trustee,  with  the 
annual  interest. 

*'  At  the  time  the  trustee  took  said  deed,  he  knew  that  his  son 
was  indebted  to  the  plaintiff's  intestate,  and  the  amount  of  such  in- 
debtedness. I  am  not,  however,  satisfied  that  when  the  trustee 
took  said  deed,  there  was  any  intent  to  defraud  the  intestate ;  on 
the  contrary,  I  am  inclined  to  the  belief,  from  the  evidence,  that 
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both  the  trustee  and  J.  Edward  contemplated  paying  the  debt  of 
the  intestate  (who  was  a  relative  of  J.  Edward  and  the  trustee) 
out  of  the  avails  of  said  lands  when  the  same  should  be  sold. 

"  August  10, 1859,  the  trustee  sold  one  of  the  quarter-sections 
conveyed  by  said  deed,  to  his  son  D.  L.  Wiley,  and,  by  agreement 
with  J.  Edward  Wiley,  took  a  note  for  $580  which  D.  L.  Wiley 
held  against  him,  in  full  payment. 

"  About  the  first  day  of  January,  1860  [the  precise  time  did 
not  appear  in  evidence],  the  trustee  sold  the  remaining  two  quar- 
ter-sections to  one  Mack,  for  $6400.  He  was  paid  in  cash  at  the 
delivery  of  the  deed  $2900,  and  for  the  balance  he  took  the  pur- 
chaser's negotiable  note  or  notes,  payable  to  himself  with  interest, 
and  secured  by  mortgage  upon  the  lands  sold.  The  amount  of  the 
note  or  notes,  at  date,  was  $3506.66.  No  part  of  these  notes 
has  been  paid  to  the  trustee. 

"  These  notes  I  find  to  be  good  for  their  amount,  and  that  they 
were  received  and  are  now  held  by  the  trustee  as  his  own  prop- 
erty, and  not  as  agent  of  J.  Edward  Wiley.  After  the  trustee 
took  his  deed  of  the  three  quarter-sections  as  aforesaid,  he  made 
certain  expenditures  to  perfect  his  title  to  the  same  and  clear  it  of 
incumbrances.  The  total  amount  of  the  trustee's  expenditures  is 
$5326.11. 

"  The  trustee  had  actually  paid  out  the  above  sum  of  $5326.11 
before  the  service  of  this  process  upon  him,  while  he  had  received 
in  money  only  the  sum  of  $2900. 

"  If,  in  the  opinion  of  the  court,  the  trustee  should  be  made 
chargeable  for  the  amount  he  sold  the  three  quarter-sections  for, 
in  excess  of  his  expenditures,  and  without  regard  to  whether  the 
notes  had  been  collected  by  him  before  disclosure,  then  I  find  that 
the  trustee  had  in  his  hands  subject  to  this  process,  the  sum  of 
$1073.89,  ta  which  interest  should  be  added  from  the  first  day  of 
January,  1860. 

"  If,  however,  the  court  should  be  of  the  opinion  that  the  trustee 
can  not  be  made  chargeable,  until  the  notes  taken  by  him  for  the 
land  have  actually  been  collected,  then  I  find  that  said  John  Wiley 
is  not  trustee  of  said  J.  Edward  Wiley." 

The  court  at  the  April  term,  1865,  Barrett,  J.,  presiding,  ad- 
judged the  trustee  chargeable,  upon  the  foregoing  report,  for  the 
sum  with  interest  as  therein  foimd,  to  which  the  trustee  excepted. 

JET.  E.  Stoughton  and  Chas.  H.  Arnold^  for  the  trustee. 

The  court  can  not  hold  as  matter  of  law  on  this  state  of  facts, 
that  the  trustee  became  liable  to  the  principal  debtor  for  the  amount 
of  the  notes  secured  by  said  mortgage. 
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If  the  trustee  can  be  held  chargeable  in  this  suit  at  all,  it  must 
be  upon  the  ground  that,  at  the  time  of  service  of  process  and  dis« 
closure,  he  had  in  his  hands  money,  goods,  chattels,  rights,  or 
credits  of  J.  Edward  Wiley.  By  money,  rights,  or  credits  is 
meant  cash,  or  debts  due  from  him  to  the  principal  debtor.  They 
must  be  such  debts  as  the  defendant  could  enforce  against  tte 
trustee  at  law.  It  is  not  sufficient  that  it  is  a  mere  equity.  The 
court  has  no  chancery  power  on  this  subject.  Moyt  v.  Swift  and 
Blake,  trs.^  13  Vt.,  129.  The  trustee  can  not  be  held  by  reason 
of  having  securities  in  his  hands  belonging  to  the  principal  debtor 
(85  Vt.,  173),  even  though  such  securities  were  promissory  notes 
taken  for  money  belonging  to  the  principal  debtor,  and  made  pay- 
able to  the  trustee.  Scofield  v.  White  and  Thomas,  trs.,  29  Vt., 
330 ;  Sargeant  v.  Leland,  tr.,  2  Vt.,  277.  If  the  principal  debtor 
is  in  fact  entitled  to  the  money  due  on  the  notes,  the  plaintiflF  in 
order  to  reach  it  by  trustee  process  should  join  Mack,  who  alone 
owed  the  money  as  a  party  in  the  trustee  process.  If  the  trans- 
fer was  fraudulent,  still,  by  attempting  to  enforce  the  collection  of 
the  debt  by  trustee  process,  he  ratifies  and  sanctions  any  disposi- 
tion the  trustee  may  have  made  of  the  property.  Bishop  et  al,  v. 
Cailin  and  Sbrton,  trs,,  28  Vt.,  71 ;  Merrill  et  al.  v.  Engleshy,  tr., 
28  Vt.,  150. 

A,  Stoddard,  for  the  plaintiff. 

When  the  trustee  became  the  owner  of  the  securities  given  in 
payment  for  the  lands,  in  his  own  right,  then,  at  that  instant,  he 
became  debtor  to  the  principal  debtor  for  the  balance  of  the  pro- 
ceeds of  the  sale,  not  then  accounted  for.  Sedgwick  on  Damages, 
814,  817,  319. 

This  would  be  so,  if  it  did  not  distinctly  appear  that  the  trustee 
took  the  notes  and  securities  as  his  own,  from  the  fact  that  no  au- 
thority was  given  to  sell  on  credit ;  but  when  the  notes  were  re- 
ceived,  held  and  controlled  a«  his  ottm,  the  conclusion  is  irresistible. 

The  opinion  of  the  court  was  delivered  by 

PiEBPOiNT,  C.  J.  This  case  comes  before  this  court  on  excep- 
tions taken  by  the  trustee  to  the  decision  of  the  county  court, 
making  him  chargeable. 
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It  appears  from  the  commissioner's  report,  that  the  principal 
debtor  was  largely  indebted  to  one  Wilson,  who  wanted  security 
for  his  debt.  The  trustee  gave  his  notes  to  Wilson  for  the 
amount  of  such  debt,  and  the  said  principal  debtor  thereupon 
gave  the  said  trustee  a  deed  of  three  quarter-sections  of  land, 
under  an  agreement  that  the  said  trustee  should  hold  the  same 
until  he  had  a  good  opportunity  to  sell  it,  and  when  sold  the 
avails  should  be  appUed  to  pay  the  said  trustee  the  amount  he 
had  become  liable  for,  to  Wilson,  and  the  balance,  if  any,  to  be 
paid  to  the  principal  debtor  or  for  his  benefit. 

Afterward  the  trustee  sold  one  quarter-section  of  this  land  to 
a  brother  of  the  principal  debtor,  and,  by  agreement  with  the  said 
debtor,  took  in  payment  a  note  which  the  purchaser  held  against 
him.  The  other  two  quarter-sections  the  trustee  sold  for  the  sum 
of  6400  dollars,  receiving  in  cash  2900  dollars,  and  for  the 
balance  he  took  the  purchaser's  notes,  secured  by  a  mortgage 
upon  the  lands  sold.  The  notes  and  mortgage  were  made  running 
to  himself.  These  notes  had  not  been  paid  at  the  time  of  the 
hearing  before  the  commissioner.  It  appears  further  from  the 
conunissioner's  report,  that,  at  the  time  of  the  hearing,  the  amount 
of  the  cash  received  and  the  notes  taken  for  the  said  two  quarter- 
sections,  exceeded  the  amount  of  the  said  trustee's  claim  thereon 
by  about  1073  dollars ;  and  it  is  for  this  sum  that  the  plaintiff 
seeks  to  make  the  trustee  chargeable. 

The  trustee  insists,  that  he  should  not  be  made  chargeable,  be- 
cause he  had  not  collected  the  money  on  the  notes  he  took  for  the 
land,  and  had  not  received  in  money  sufficient  to  reimburse  him- 
self for  the  money  he  had  paid  to  cancel  his  liabilities  for  the 
principal  debtor,  and  that  he  holds  the  said  notes  as  securities 
for  the  benefit  of,  and  as  agent  of,  the  principal  debtor,  so  far  at 
least  as  the  excess  is  concerned.  If  this  be  so,  then  it  is  clear 
he  can  not  be  made  chargeable  in  this  suit ;  for  the  principle  is 
well  settled  in  this  state,  that  a  man  can  not  be  made  liable  by 
a  trustee  process  for  notes  or  securities  which  he  holds  for  the 
benefit  of,  and  as  agent  of,  another. 

The  question  then  arises,  how  did  the  trustee  hold  the  notes  ia 
question  ?  Did  he  hold  them  in  his  own  right  as  his  own  prop- 
erty, or  as  agent  for  the  principal  debtor  ? 


S4  WINDHAM  OODNTT, 

Hony  9.  W&JcBflfild  s&d  tnortMV* 

The  legal  title  to  the  land  sold,  was  in  him.  Upon  its  sale  he 
took  the  notes  payable  to  himself,  and  took  the  mortgage  to  him- 
self;  he  had  the  sole  and  entire  control  of  both. 

The  commissioner  finds  that  the  notes  were  received  and  are 
BOW  held  by  the  trustee  as  his  own  property,  and  not  as  the  agent 
of  the  principal  debtor.  The  counsel  for  the  trustee  claims  that 
this  is  only  a  statement  of  a  legal  conclusion  based  upon  the  fSetcts 
before  reported,  and  that  such  facts  are  not  sufficient  to  warrant  it. 

But  the  commissioner  has  not  so  reported  it,  and  there  is  notic- 
ing in  the  case  to  indicate  that  he  so  regarded  it.  It  stands  as  a 
fSEU^t  found  by  him  from  the  evidence  which  he  had  before  him, 
asEid  as  such  we  are  bound  to  consider  it. 

The  fact  being  established  that  the  trustee  has  taken  these  note?, 
and  appropriated  them  to  himself,  and  converted  them  to  his  own 
use,  he  must  stand  in  respect  to  them  and  the  principal  debtor,  in 
the  same  position  that  he  would  if  he  had  actually  received  the 
money  upon  them.  The  principal  debtor  would  have  an  undoubted 
right  to  call  upon  him  for  the  surplus.  This  being  so,  the  trustee 
was  properly  made  chargeable  in  this  suit. 

The  judgment  of  the  county  court  is  affirmed. 


L.  B.  MosET  V.  Chandler  Wakefield  and  tbustees. 
PromisMfy  Note.    Jntoadcating  Liquor. 

A  proBdMOty  note  pasrablo  on  demand  witb  InterMt,  given  Ibr  Intoxicating  liquor  bonglit  by 
tte  maker,  of  the  payee,  to  be  sold  In  Tlolation  oflaw,  and  made  under  sodh  ciroomataiioeB 
that,  as  between  the  original  parties,  it  oonld  not  be  enfbroed,  and  negotiated  in  doe  oouM 
of  boBineflBten  monthn  after  it  was  ezeoated,  to  an  Innooent  holder,  for  yalne,  who  was  igno- 
vant  of  the  oouideratlon  fori  which  it  was  given,  wai  UU  to  be  past  due  when  negotiated  t 
therefore  sabjeot  to  aU  defbnses  that  would  have  been  available  if  the  suit  had  been  by  the 
Off  gtDal  payee* 

m»oaie*«ltf  ooDtroUed,  aote  as  dafenMiby  the  maker  an  ooaQetned,  by  Cmv  ▼.  ckrtt 
mndtnuteM,HYt.,3&r, 

Assumpsit  to  recover  on  a  promissory  note.  Plea,  non  a%mmp- 
mt.  The  plaintiff  gave  in  eyidence  a  note  dated  July  18, 1865, 
executed  by  the  defendant  to  J.  D.  A  H.  Smith  on  that  day,  £6r 
9600,  payable  to  them  or  bearer  on  demand  with,  interest*    Tfa6 
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defendant  testified  ttat  said  note  was  given  for  liquor  bought  by 
Tiim  of  the  payees,  which  was  used  at  the  hotel  kept  by  him  at 
Payetteville  in  said  county,  and  that  he  had  no  authority  to  sell 
liquor.  He  produced  in  evidence  three  bills  of  liquor  and  a  re- 
'Ceipt,  and  testified  that  the  bills  were  of  the  liquor  for  which  said 
note  was  given  in  settlement,  and  that  the  receipt  was  given  at 
the  time  of  said  settlement.  Evidence  introduced  by  the  defendant, 
showed  that  one  of  the  payees  in  said  note  was  at  the  defendant's 
liouse  a  short  time  before  this  suit  was  brought,  with  said  note, 
for  the  purpose  of  getting  the  pay  upon  it ;  but  that  the  defendant 
was  not  at  home. 

The  plaintiff,  residing  and  doing  business  in  Brattleboro'  in  said 
county,  testified  that  he  bought  said  note  of  said  payees  in  the  fore 
part  of  May,  1866,  a  few  days  before  this  suit  was  brought,  and 
paid  full  consideration  for  it ;  that  he  did  not  know  what  it  was 
.-given  for,  nor  that  said  payees  were  liquor-dealers,  and  did  not 
make  inquiry  what  it  was  given  for.  It  was  agreed  by  counsel 
that  all  of  said  testimony  is  true.  The  court  pro  forma  decided 
that  the  plaintiff  was  entitled  to  recover  the  amount  of  said  note, 
and  judgment  was  rendered  accordingly;  to  which  the  defendant 
•exoepted. 

Chas.  K.  Davenport,  for  the  defendant,  maintained  that,  the 
consideration  of  the  note  being  illegal,  no  recovery  could  be  had, 
if  the  suit  were  in  the  name  of  the  payees.  6^.  Sts.,  page  600, 
§  32 ;  TerriU  v.  Bartlett,  21  Vt.,  184 ;  McConihe  v.  McMann,  27 
Vt.,  95 ;  Harrison  v.  Nichols  et  dl.,  31  Vt.,  709 ;  Converse  v.  Fos- 
-terj  82  Vt.,  828. 

That,  under  the  decisions  in  Pindar  v.  Barlow,  31  Vt.,  529, 
which  arose  under  the  act  of  1850,  and  Converse  v.  Foster,  32  Vt., 
828,  which  arose  under  the  act  of  1846,  the  question  is  fairly  an 
open  one  whether  a  plaintiff  standing  in  the  relation  of  a  bona  fide 
holder  (which  is  not  admitted  in  this  case),  is  entitled  to  recover. 

That  a  contract  or  security  given  in  violation  of  our  statute 
(Qen.  Sts.,  page  600,  §  82),  can  never  be  enforced.  Story  on 
Prom.  Notes,  §  192 ;  1  Par.  on  Con.,  381 ;  Bridge  v.  Subbard,  16 
Kass.,  96;  Saj/  v.  AyUng,  8  Eng.  L.  k  E.,  416  and  note. 
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That  the  plaintiflF  took  the  note  overdue  and  uncurrent  (^Dennett 
V.  Wyman^  13  Vt.,  485 ;  Camp  v.  Scott  and  trs.,  14  Vt,  387);  there* 
fore  subject  to  any  defense  between  the  antecedent  parties.  Sto. 
on  Prom.  Notes,  §  190. 

G.  W.  Howe  and  Clark  ^  Haskim^  for  the  plaintiff,  maintained 
that,  although  the  note  is  payable  on  demand,  yet  the  fact  that  it 
bears  interest,  indicates  an  intention  of  the  parties  that  payment 
was  not  to  be  demanded  the  next  day  or  the  next  week  after  it 
was  given,  nor  within  any  specified  time. 

That  the  note  in  question,  never  having  been  demanded  prior 
to  its  transfer,  was  therefore  not  overdue  and  dishonored  at  the- 
time  this  suit  was  brought,  and  is  subject  to  no  equitable  defenses 
in  iMJhalf  of  the  maker.  Merritt  v.  Todd,  23  N.  Y.,  28 ;  Vredand 
V.  Hyde,  2  Hall  N.  Y.,  429 ;  Brooks  v.  Mitchell,  9  Mees.  &  Wels., 
15 ;  Burroughs  v.  White,  4  B.  &  C,  345. 

That  the  plaintiflF,  being  a  bo7ia  fide  holder,  is  entitled  to  recov- 
er. Sto.  on  Prom.  Notes  (5th  ed.),  214,  215,  and  cases  there  cited. 

The  opinion  of  the  court  was  delivered  by 

PiERPOiNT,  C.  J.  This  action  is  brought  by  the  plaintiflF  as 
the  indorsee  of  a  promissory  note,  given  by  the  defendant  to  J.  D, 
&  H.  Smith  or  bearer,  payable  on  demand  with  interest,  dated 
the  18th  day  of  July,  1865,  and  sold  and  indorsed  to  the  plaintiflF 
by  the  payees  in  the  fore  part  of  May,  1866.  It  is  conceded  that 
this  note  was  given  for  intoxicating  liquor  bought  by  the  maker, 
of  the  payees,  to  be  sold  in  violation  of  law,  and  under  such  cir- 
cumstances that,  as  between  the  original  parties  to  it,  it  could  not 
be  enforced. 

The  plaintiflF  claims  to  recover  on  the  ground  that  he  is  an  in- 
nocent holder  for  value,  ignorant  of  the  consideration  for  whicb 
it  was  given,  and  that  he  took  it  in  the  due  course  of  business, 
while  it  was  current  and  before  it  was  due. 

The  first  question  that  naturally  suggests  itself,  is  whether  the 
plaintiflF  did  in  fact  take  this  note  while  current  and  before  it  was 
due.  If  he  did  not,  the  other  questions  which  have  been  dis- 
cussed, become  immaterial,  as  no  question  is  made  by  the  plaint- 
iflF but  that,  if  he  took  the  note  when  past  due,  he  took  it  subject 
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to  all  defenses  that  would  have  been  available  if  the  suit  had 
been  by  the  original  payees. 

The  note  was  payable  on  demand  with  interest,  and  was  taken 
by  the  plaintiff  of  the  payees  about  ten  months  after  it  was  exe- 
cuted.    Was  the  note  then  past  due  ? 

We  do  not  now  consider  this  an  open  question  in  this  state ; 
certainly  not,  so  far  as  defenses  by  the  maker  are  concerned. 
This  precise  question  arose  in  Camp  v.  Clarh  avid  trustee^  14  Vt., 
887.  In  that  case  the  court  held  that  a  note  payable  on  demand 
with  interest,  and  negotiated  two  months  after  its  date,  was  nego- 
tiated when  it  was  past  due,  and  held  the  maker  liable  as  the 
trustee  of  the  original  payee,  although,  as  the  law  then  stood  in 
this  state,  no  maker  of  a  negotiable  note  could  be  made  liable  as 
trustee  of  the  payee,  until  the  note  had  become  due  in  his  hands 
unnegotiated.    We  think  this  case  must  be  controlled  by  that. 

Having  this  view,  it  would  be  a  needless  waste  of  time  and  la- 
bor to  go  into  a  lengthy  discussion  of  this  and  the  other  questions 
that  have  been  so  ably  argued  by  counsel  on  both  sides. 

Judgment  of  the  county  court  reversed,  and  judgment  for  the 
defendant  for  his  cost. 
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Elus  E.  Cox  v.  Town  op  Mount  Tabor. 

Toums,    Soldier^s  Bounty.    Contract.    Past  Consideration,    Vote 

to  rescind. 

The  Toto  of  ft  town  to  pay  «the  TOtenii  soldien  ^  ft  botmly,  without  spedtring  whftt  vtMt- 
too,  will  be  interpreted  to  apply  only  to  the  Tetenuai  whose  aer?ioe  stood  to  the  oredlt  of 
the  town  which  patted  the  rote. 

A  Boldlei'fl  town  eredit  wna,  during  the  war,  property,  aad  af  tnoh  had  ft  peoudaxy  marint 
Tftlne. 

A  town  haying  had  the  benefit  of  ft  soldier's  credit  without  promising  the  soldier  compen- 
sation, would  not  be  bound  to  pay  for  tt  t  but  if,  snbsequentty,  they  promise  by  a  TOte  to 
pay  for  this  property  of  the  soldier  reeelyed  by  them,  the  promise  will  be  upon  good  con- 
sideration, and  may  be  ^kiforoed  as  a  contract  by  the  soldier. 

Ibe  Tote  to  pay  for  the  soldier*s  credit  which  the  town  had  before  that  Ume  reeelyed,  Oonstl- 
tnted  the  completion  of  a  contract,  and  it  was  not  in  the  power  of  the  town,  one  of  the  par- 
ties to  the  contract,  to  avoid  it  afterward  by  a  Tote  to  rescind. 

Assumpsit  to  recover  a  town  bounty.  Plea,  non  assumpsit. 
Trial  by  the  court  by  consent  of  the  parties,  May  term,  1867, 
Babbett,  J.,  presiding. 

The  case  was  submitted  upon  the  following  statement  of  facts 
agreed  upon  by  the  parties. 

The  plaintiff  enlisted  in  company  D  of  the  7th  regiment  of 
Vermont  volunteers  on  the  17th  day  of  December,  1861,  and  was 
mustered  into  the  service  of  the  United  States  on  the  12th  day  of 
February,  1862,  and  was  credited  to  the  quota  of  the  defendant 
town,  on  calls  previous  to  the  call  of  the  17th  day  of  October, 
1863,  for  800000  men.  On  the  17th  day  of  February,  1864, 
the  plaintiff  re-enlisted  as  a  veteran,  in  the  same  company  and 
regiment  as  before  ;  and  was  again  mustered  in,  and  credited  to 
the  defendant  town  to  apply  on  the  call  of  the  17th  of  October, 
1863,  for  300000  men,  and  subsequent  calls.  The  plaintiff  was 
finally  discharged  and  mustered  out  of  the  United  States  service 
on  the  14th  day  of  March,  1866.    On  the  7th  day  of  March,  1866, 
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the  defendant  town,  at  its  annual  March  meetings  ^'  Voted  to  pay 
the  veteran  soldiers  three  hundred  dollars  bounty,  and  seven 
dollars  per  month  as  long  as  they  remain  in  the  service."  The 
plaintiff  was  a  veteran  soldier,  as  aforesaid.  The  defendant  town, 
at  its  annual  meeting  held  on  the  first  Tuesday  in  March,  1866, 
**  Voted  not  to  pay  the  bounty  to  veteran  soldiers  that  was  voted 
at  the  last  annual  March  meeting ;"  and,  further,  "  Voted  to  pay 
M,  H.  Tarbell  and  Ellas  E.  Cox,  veteran  soldiers,  each  the  sum 
of  one  hundred  and  eighty  dollars,  if  they  will  accept  the  same 
and  free  the  town  from  all  claims  whatsoever."  On  or  about 
the  27th  day  of  May,  1865,  the  plaintiff  received  of  the  defendant 
town  the  sum  of  one  hundred  and  eighty  dollars,  on  account  of 
town  bounty.  Said  sum  of  one  hundred  and  eighty  dollars  was 
not  accepted,  under  the  vote  of  March,  1866,  aforesaid.  The  Re- 
port of  the  A<\jutant  Oeneral  shows  the  town  of  Mount  Tabor  to 
have  had  an  excess  of  one  man  over  and  above  all  its  quotas,  on 
the  final  accounting  at  or  about  Sept.  1, 1865.  The  plaintiff's 
right  of  recovery  depends  entirely  upon  the  action  of  the  defend- 
ant town  as  aforesaid,  and  his  service  as  a  soldier  as  aforesaid.  It 
is  conceded  that  the  votes  above  recited,  were  in  accordance  with 
file  warning  of  the  town  meetings  respectively. 

The  court  adjudged  the  plaintiff  entitled  to  recover  according  to 
the  vote  of  March  7, 1865,  deducting  the  payment  of  $180  made 
on  or  about  the  27th  of  May,  1865,  the  sum  of  $  ,  to  which 
file  defendants  excepted. 

Jod  O.  Bakery  for  the  defendants. 

£.  AdamSy  for  the  plaintiff. 

The  opinion  of  the  court  was  delivered  by 

Steele,  J.  This  case  involves  three  questions.  The  first  re- 
lates to  the  interpretation  of  the  vote,  "  To  pay  the  veteran  sol- 
diers three  hundred  dollars  bounty,  and  seven  dollars  per  month 
as  long  as  they  remain  in  the  service."  The  second  relates  to 
the  legality  of  the  vote  of  March,  1865,  to  pay  a  bounty  for  past 
services.  The  third  relates  to  the  effect  of  the  vote  of  March, 
1866,  rescinding  the  vote  of  March,  1865. 
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I.  It  is  very  true  that  the  words  of  this  vote,  viz.,  "  To  pay 
the  veteran  soldiers  three  hundred  dollars  bounty,"  etc.,  are  suf- 
ficiently general  to  include  all  the  veterans  then  in  the  army.  It 
might  be  added,  that  there  is  nothing  in  the  language  to  limit  it  to 
our  army.  The  words  might  include  the  army  of  Mexico  or  the 
veterans  in  the  rebel  sendee.  If  such  were  its  fair  interpretation, 
we  think  there  is  no  question  but  the  vote  would  be  invalid.  But 
this  vote,  like  a  contract,  is  to  have  a  reasonable  construction,  and 
is  to  be  interpreted  with  relation  to  its  subject  and  the  situation 
of  the  parties.  The  defendant  town  was  at  that  time  under  obli- 
^tion  to  provide  its  quota  of  men  for  the  army  of  the  United 
States.  Certain  classes  of  re-enlisted  men  were  at  that  period 
called  veterans,  and  there  were  at  the  time  of  this  vote  soldiers  of 
this  class  in  the  field,  whose  service  stood  to  the  defendants'  credit. 
In  view  of  these  facts,  it  is  beyond  question  that  the  fair  appli- 
cation of  the  vote  is  to  these  men  to  whom  the  town  was  thus 
indebted.  So,  too,  there  is  no  doubt  but  this  vote  was  intended  to 
provide  $300  bounty  and  $7  per  month  for  each  veteran,  and  not 
a  gross  sum  for  a  class  of  men.  There  is  no  reason  why  a  court, 
in  the  interpretation  of  a  contract,  should  reason  artificially,  or 
afifect  not  to  see  and  understand  what  outside  the  court-room  would 
seem  patent  and  unmistakable. 

II.  It  is  said  that  this  vote  provides  a  compensation  for  service 
already  performed,  or  which  the  veteran  by  his  re-enlistment  was 
legally  bound  to  perform.  It  would  be,  perhaps,  a  sufficient  answer 
to  this,  that  towns  are  by  statute  authorized  to  vote  bounties  for 
past  services.  But  if  tlie  statute  had  not  been  thus  specific,  if  it 
had  merely  authorized  towns  in  general  terms  to  make  contract*^ 
upon  this  subject,  it  would  be  impossible  to  distinguish  between  a 
contract  to  pay  money  in  consideration  that  a  man  had  enlisted 
to  the  defendants'  credit,  and  the  same  agreement  in  consideration 
that  the  man  would  enlist  to  their  credit.  The  plaintiff,  by  suffer- 
ing his  name  to  be  passed  to  the  credit  of  the  defendants,  had 
rendered  them  a  valuable  pecuniary  service.  It  being  a  volun- 
tary act,  he  could  not  compel  the  town  to  promise  to  pay  him  for 
it ;  but  if  they  did  so  promise,  the  service  he  had  rendered  would 
T)e  a  sufficient  consideration  to  make  that  promise  a  contract.    The 
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Tote  was  not  to  bestow  upon  the  plaintifif  a  gratuity,  but  to  com- 
pensate him  for  giv'ing  the  town  the  credit  of  his  name.  This 
credit  it  was  at  the  outset  in  the  plaintiffs  power  to  pass  to  any 
town  he  should  like.  It  was  property^  and  a  kind  of  property 
which  in  those  days  had  a  well  recognized  market  value,  com- 
manded quick  sales,  and  was  the  subject  of  no  inconsiderable 
traffic.  In  parting  with  that  property  to  the  benefit  of  the  defend- 
ant town,  the  plaintiff  gave  them  value ;  and  this  vote  was  but  a 
promise  to  pay  for  it,  and  as  such  it  made  a  valid  contract  upon 
good  consideration. 

ni.  What  has  been  said  on  the  second  head,  is  applicable  to 
this.  It  is  very  clear  that,  if  the  vote,  with  what  had  been  done 
before,  constituted  a  valid  contract  between  the  town  and  the 
plaintiff,  it  was  not  in  the  power  of  the  town,  one  of  the  parties,  by 
rescinding  their  vote  to  absolve  themselves  from  their  contract.  A 
town,  like  an  individual,  may  change  its  purposes,  and  a  town 
may  express  this  change  by  its  vote,  and,  unless  some  right  in 
another  has  been  acquired  or  has  vested  under  its  action,  no 
one  may  complain  of  the  change.  Thus,  a  town  might  vote  to 
authorize  its  selectmen  to  pay  bounties,  in  their  discretion,  to 
such  as  should  thereafter  enlist  to  its  credit,  and  if  it  should 
rescind  the  vote  before  any  contract  had  been  made  under  the 
vote,  its  action  would  doubtless  be  valid.  One  vote  may  make 
an  offer,  and  another  recall  it  before  it  is  accepted.  So  a  town  may 
rescind  a  resolution  or  vote  which  merely  relates  to  its  own  pol- 
icy, imless  estopped  by  having  suffered  parties  to  act  upon  it  and  ac- 
quire rights  under  it,  so  as  to  be  prejudiced  by  a  rescission. 
Such  was  the  case  of  Oilman  v.  Stoddard^  22  Vt.,  568 ;  where 
.  the  town  rescinded  a  vote  to  raise  money  to  build  a  highway. 
But  neither  a  town  nor  an  individual,  after  having  made  a  prom- 
ise which,  by  its  connection  with  the  past  conduct  of  others, 
constitutes  the  completion  of  a  contract,  can  by  taking  back  their 
words,  revoking  or  rescinding  their  promise,  terminate  the  con- 
tract. The  vote  to  rescind  can  in  no  respect  of  this  case  affect 
tiie  plaintiff's  right  of  action ;  for  the  first  vote  was  either  a  naked 
promise,  or  it  was  a  promise  upon  good  consideration.  If  it  was 
a  naked  promise,  or,  in  other  words,  a  mere  vote  to  make  a  gift 
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or  bestow  a  gratuity,  it  was  not  sufficient  to  support  this  action^ 
even  if  not  rescinded.  If  it  was  a  promise  upon  consideration,  it 
was  not  in  the  power  of  the  promisors  by  their  vote  effectually  tO' 
rescind  it. 

The  whole  question,  therefore,  is  settled  when  it  is  determined 
that  the  plaintiff's  enlistment  to  the  defendants'  credit,  was  a  val- 
uable service  to  the  defendants  which  might  be  the  consideratioE- 
of  a  valid  contract  on  their  part  to  pay  him. 

Judgment  affirmed. 


Abam  BiNOHABi  V.  Town  of  Spbingpield. 
Soldier^s  BouiUy,      Desertion.      Town    Order. 

DewrtinK  the  servioe  by  %  soldier  befbre  the  end  of  the  term  of  his  enlisfemoDt,  ifl  not  i 
&Uare  of  oooflideiation  as  fbrftits  or  defeata  his  light  of  Mtlon  upon  »  town  order  fi»r 
boanty*  payable  on  domandi  giren  him  by  the  eelectmen  of  the  town  to  the  credit  of 
which  he  enlisted,  at  the  Ume  of  enlistment,  in  pnnnianoe  of  a  Tote  of  the  town. 

The  consideration  of  the  contract  between  the  soldier  and  the  town,  was  not  that  the  plaint>  - 
lir  should  iMulbrm  three  years*  serrice  as  a  soldier  in  the  United  States  army,  bnt  that  he 
ahonld  tnUr  into  aeontraet  with  th*  United  StaUt  to  perlbzm  that  senrice,  and  be  mastered  ia 
under  that  contract  to  the  oredit  of  the  town. 

If  the  town  oonld  on  equitable  grounds  set  up  the  defense  of  desertion  at  aU,  as  the  deser- 
tion is  not  a  breach  of  the  contract  with  the  town,  the  town  could  avaU  itself  of  it  only 
to  the  extent  of  the  Ikilnre  to  perform  the  senrice^  so  that  the  plea  in  this  owe,  which  «■• 
to  the  whole  declaration,  was,  in  any  view,  bed. 

The  statute  of  1864  (p.  26,  $3)  does  not  aid  the  defendant  town,  as  that  can  not  be  eons^rueA 
as  Intending  to  cut  off  a  right  of  action  already  pezftot  when  the  aot  was  paswd,  eyen  if 
the  legislature  had  power  to  do  so. 

The  replication  in  setting  out  the  votes  in  pursuance  of  whidi  the  order  was  drawn,  whick 
were  not  set  out  In  the  declaration,  h§li  to  be  no  departure  from  the  declaration  on  this  • 
account 

The  replication  keU  not  obnoxious  to  the  objeotion  of  duplicity  on  aooount  of  its  setting  fbrth 
the  TOtes  entitling  the  plaintiff  to  the  bounty,  and  also  aUeglng  an  assignment  of  the  order 
for  a  Taluable  consideration,  and  that  the  suit  is  prosecuted  for  the  benefit  of  the  as- 


AssuMPSiT  upon  a  town  order  for  $800,  as  per  declaration  stated, 
below.  Pleas,  the  general  issue  and  a  special  plea  in  bar.  Repli- 
cation to  the  speciid  plea  in  bar,  and  demurrer  to  the  replication^^ 
as  per  plea,  replication  and  demurrer,  stated  below. 
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The  court,  at  the  May  term,  1867,  Babbbtt,  J.,  presidmg,  pro 
forma  decided  the  replication  insuflBcient  and  rendered  judgment 
for  the  defendants,  to  which  the  plaintiff  excepted. 

The  declaration  is  as  follows  : 

"In  a  plea  of  the  case,  for  that  the  selectmen  of  said  town  of 
Springfield,  on  the  16th  day  of  January,  1864,  drew  their  order 
on  the  treasurer  of  said  town  in  the  words  and  figures  following, 
that  is  to  say  : 

'  To  THE  Town  Treasurer. 

Pay  to  Aram  Bingham  the  sum  of  three  hundred  dollars,  and 
interest,  it  being  for  part  of  bounty  due  him  from  the  town  as  a 
Tolunteer  under  late  draft  of  President. 

Springfield,  Jan.  16, 1864. 

(feoAA  Bezer  F.  Wood,      )  q^i^^x^^^  » 

^^^'  Benjamin  Parker,  i  Selectmen. 

And  the  plaintiff  afterward  on  the  same  day  presented  said 
order  to  said  treasurer  for  acceptance,  who  duly  accepted  the  same 
by  indorsing  on  said  order  the  words  and  figures  following,  that 
is  to  say :  '  Accepted.  Jan.  16, 1864.  Geo.  W.  Porter,  Town 
Treasurer.*  Whereby  said  town  became  liable,  and  in  considera- 
tion thereof  promised  the  plaintiff,  to  pay  him  the  same  sum  on 
demand ;  and  the  plaintiff  avers  that  afl;erward,  on  the  23d  day 
of  February,  1866,  he  demanded  payment  of  said  order  of  said 
town  treasurer,  which  demand  said  treasurer  refused  to  comply 
with." 

Also,  the  general  counts  for  work  and  labor,  etc. 
The  special  plea  of  the  defendants  is  as  follows : 
"  And  for  further  plea  in  this  behalf  the  defendants  say  that  the 
plaintiff  ought  to  be  barred  from  having  and  maintaining  his  afore- 
said action  thereof  against  them,  because  they  say  that  the  several 
supposed  promises  mentioned  in  the  plaintiff's  declaration  (if  any 
such  were  ever  made),  were  made  upon  the  consideration  that  the 
plaintiff  would  enlist  into  the  military  service  of  the  United  States 
for  the  term  of  three  years  from  the  2d  day  of  January,  1864,  or 
during  the  war  for  the  suppression  of  the  rebellion  (imless  sooner 
lawfully  discharged),  as  a  volunteer  from  the  state  of  Vermont,  to 
the  credit  of  said  town  of  Springfield  toward  the  quota  of  men  said 
town  were  by  law  required  to  furnish,  for  which  said  town  offered 
to  pay  the  plaintiff  the  sum  of  five  hundred  dollars,  and  did  pay  him 
two  hundred  dollars,  part  and  parcel  thereof;  and  the  plaintiff  did 
so  enlist,  at  Springfield  aforesaid,  on  the  21st  day  of  December, 
1863,  and  was  mustered  into  the  service  of  the  United  States  on 

3 


34  WINDSOR  COUNTY, 

BiDi^utm  r.  Springfield. 

the   2d  day  of  January,  1864,  and  thereby  faithfully  promi}=!cd 
said  towTi  of  Springfield  to  serve  as  aforesaid,  unless  sooner  law- 
fully discharged  ;  and  the  selectmen  of  said  Springfield  drew  the 
order  described  in  the  plaintiifs  declaration,  for  the  balance  of 
the  five  hundred  dolhirs  ofl'ercd  as  aforesaid,  and  upon  the  consid- 
eration of  the  plaintifi^s  promise  as  aforesaid,  and  upon  no  other 
consideration  whatsoever ;  yet  the  plaintiff,  not  regarding  his  said 
promise  and  undertaking,  did  not  serve  according  to  tlie  terms  of 
his  said  enlistment,  but,  on  the   contrary  thereof,  witlu'n   three 
years  from  the  time  of  his  said  enlistment  and  before  the  close  of 
the  war,  to  wit,  on  the  second  day  of  August,  l«S()r>,  willfully  de- 
serted said  service,  and  m^ver  afterward  returned  thereto,  whereby 
the  consideration  for  said  order  wholly  failed,  the  nation  were 
unlawfully  deprived  of  his  services,  the  town  of  S|)ringReld  greatly 
scandalized,  and  an  evil  example  furnished  to  others.     And  this 
the  said  town  of  Springfield  are  ready  to  verity."' 
The  replication  to  the  special  plea  is  as  follows: 
''And  as  to  the  plea  in  bar,  by  said  town  of  Springfield  sec- 
ondly above  pleaded,  said  Aram  Jiingham  says  that  he,  \)\  reason 
of  anything  by  said  town  in  that  plea  above  alleged,  ought  not 
to  be    lianed  from  having  «nd  maintaining  his  aloresaid  action 
thereof  against   said  town,  because  he  says  that   said  town  of 
Springfield,  at  a  meeting  legally  warned,  and  holden  on  the  ioth 
day  of  November,  ltS(j:i,  passed   a  vote  in  the  words  and  figures 
following,  that  is  to  say:  '  Voted  to  pay  a  bounty  of  three  hund- 
red dollars  to  such  volunteers  as  shall  enlist  and  be  nuistered 
in  under  the  last  call  of  the  President,  if  they  shall  enlist  before 
the   first  day  of  January  next,'   and  because  he  says   that  said 
town  of  Springfield,  at  a  meeting  legally  warned,  and  holden  on 
the  22d  day  of  December,  l«S(j:>,  passed  a  vote  in  the  words  and 
figures  following,  that  is  to  say:  'Voted  to  pay  those  persons 
who  have  enlisted  or  shall  enlist  to  fill  up  the  ([uota  of  this  town 
under  the  last  call  of  the  President  of  the  United  States,  when 
accepted  and  mustered  into  service,  not   exceeding  twenty-nine 
men  in  the  whole,  an  additioiml  bounty  of  two  hundred  dollars 
to  the  bounty  of  three  hundred  dollars  heretofore  voted  by  the 
town.' 

''  And  the  plaintiff  further  says  that  on  the  21st  day  of  Decem- 
ber, 1803,  he  enlisted,  at  said  Springfield,  to  fill  up  the  quota  of 
said  town  under  the  then  last  call  of  the  President  of  the  United 
States,  and  was  accepted  and  mustered  into  service  on  the  2d 
day  of  January,  1864. 

"  i\jid  the  plaintiff  further  says  that,  prior  to  the  16th  day  of 
January,  1864,  said  town  of  Springfield  had  paid  him  the  sum  of 
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two  hundred  dollars,  a  part  of  said  bounty  of  five  hundred  dol- 
lars, and  on  said  16th  day  of  January  said  town,  by  their  se- 
lectmen, drew  the  order  for  three  hundred  dollars  set  forth  in 
his  said  declaration,  on  the  town  treasurer  of  said  Springfield,  for 
the  balance  of  said  bounty  of  five  hundred  dollars,  which  said 
order  was  on  the  same  day  presented  to  said  town  treasurer, 
George  W.  Porter,  who  accepted  the  same  by  writing  across 
the  face  of  said  order  the  words  and  figures  following,  that  is 
to  say:  'Accepted.  Jan.  16,  1864.  Geo.  W.  Porter,  Town 
Treasurer.' 

'•  iind  the  plaintift*  further  avers  that  on  said  16th  day  of  Jan- 
uary, 1864,  he  accepted  said  order  from  said  town,  in  full  satis- 
faction and  discharge  of  his  claim  for  the  balance  of  said  bounty, 
and  executed  a  receipt  in  full  to  said  town,  in  discharge  of  his 
claim ;  and  that  afterward,  to  wit,  on  or  about  the  1st  day  of 
January,  1866,  the  plaintifl*  sold  and  delivered  said  order  to  one 
Nathaniel  Fullerton,  of  Chester  in  said  county,  for  the  sum  of 
three  hundred  and  nineteen  dollars  or  thereabouts,  representing 
to  said  Fullerton  that  said  order  was  justly  due,  and  that  there 
could  be  no  defense  to  it. 

"^Vnd  the  plaintiflF  further  avers  that  this  suit  is  prosecuted  by 
said  Nathaniel  Fullerton  for  his  own  benefit,  and  that  said  Aram 
Bingham  has  no  other  interest  in  this  suit,  than  being  simply  nom- 
inal plaintiff  of  record." 

To  the  replication  the  defendants  filed  a  general  demurrer ; 
also  the  following  special  demurrer : 

"  And  the  defendants,  according  to  the  form  of  the  statute  in 
such  case  made  and  provided,  state  and  show  to  the  court  here 
the  following  causes  of  demurrer  to  said  replication,  that  is  to 
say  :  for  that  the  plaintiff  has  not  in  his  replication  taken  or  ten- 
dered any  material  issue  out  of  or  upon  the  plea  of  the  defend- 
ants, by  them  secondly  above  pleaded,  but  has  made  a  new 
assignment  of  his  cause  of  action,  which  was  wholly  unneces- 
sary, as  he  has  not  in  his  replication  alleged  that  his  suit  is  for 
any  other  cause  of  action  than  that  mentioned  in  the  defendants' 
said  plea. 

"  And  also  for  that  the  defendants,  by  their  said  plea  lastly 
above  pleaded,  allege  a  total  failure  of  consideration  of  the 
plaintiff's  cause  of  action,  alleging  that  it  was  founded  upon  the 
consideration  of  the  enlistment  of  the  plaintiff  into  the  military 
service  of  the  United  States  for  three  years,  or  during  the  war, 
and  that  the  plaintiff  willfully  deserted  before  the  expiration  of 
his  term  of  service ;  and  the  plaintiff  in  his  replication  does 
not  admit,  nor  deny,  nor  in  any  manner  put  in  issue  the  facts  so 
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stated,  and  does  not  allege  any  new  fact  or  facts  tending  to  affect 
the  validity  of  said  plea. 

"  And  also  for  that  said  replication  is  double  and  confused,  put^ 
ting  in  issue  two  several  and  distinct  matters,  namely:  the  votes  of 
the  town  of  Springfield  to  pay  bounties,  and  the  plaintiff's  en- 
listment under  them,  and  the  assignment  of  the  demand  to  a  third 
person,  and  the  representations  of  the  plaintiff  thereon  ;  and  the 
lact  that  the  plaintiff  is  not  the  plaintiff,  and  has  no  intjerest  what- 
ever in  the  suit ;  whereas  the  only  material  issue  tendered  by  the 
defendants  in  their  said  second  plea,  is  the  failure  of  considera- 
tion of  the  plaintiff's  claim,  by  his  willful  desertion  from  the 
military  service  of  the  United  States,  which  is  the  gist  and  foundar 
tion  of  the  defense  of  the  defendants  in  that  respect,  inasmuch  as 
that  alone  would  make  the  plaintiff's  order  declared  on,  void  in 
law. 

"  And  also  for  that  said  replication  is  otherwise  uncertain,  in- 
formal, and  insufficient." 

L.  Adams,  for  the  plaintiff,  maintained  that  the  declaration 
is  good  in  substance  and  form,  and  that  the  special  plea  is 
bad  in  substance  and  no  answer  to  the  declaration.  The  order 
given  for  the  bounty,  is  to  be  treated  precisely  as  a  promissory 
note ;  and  the  claim  for  the  bounty  is  merged  in  the  order,  and 
the  remedy  is  upon  the  order  solely.  Dalrymple  v.  Town  of 
Whitingham^  26  Vt.,  845.  But  if  the  action  be  for  the  bounty 
without  regard  to  the  order,  the  plea  sets  forth  no  valid  defense. 
The  plaintiff's  contract  was  with  the  government,  and  when  he 
entered  into  that  contract,  he  did  all  that  the  town  required  of 
him ;  and  the  town  had  derived  all  the  benefit  of  his  credit  on 
their  quota,  and  if  he  deserted,  it  in  no  way  affected  the  town. 
He  incurred  the  government  penalty  only,  which  was  death.  The 
legal  effect  of  the  contract  with  the  to\^Ti,  was  not  to  serve  thi'ce 
years.  Tlie  bounty  was  payable  immediately  upon  being  mus- 
tered into  service,  and  did  not  depend  upon  a  promise  to  serve. 
And  if  there  were  such  a  promise  and  a  breach  of  it,  the  plaintiff 
is  liable  in  damages,  which  might  be  the  subject  of  a  plea  in  off- 
set, but  not  a  full  defense  to  the  order.  Chapman  v.  Eddy,  13 
Vt.,  205. 

The  replication  is  not  a  departure  from  the  declaration,  and 
sets  forth  no  new  cause  of  action. 
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For  the  purposes  of  this  action,  it  is  confessed,  as  it  is  not 
denied.  1  Chitty's  PL,  658,  536,  645,  650.  The  declaration 
being  demurred  to,  all  the  facts  well  pleaded  in  the  declaration, 
plea  and  replication,  are  admitted ;  so  that  the  court  will  render 
such  judgment  as,  upon  the  whole  record,  appears  to  be  the  proper 
one.  1  Chitty's  PL,  707  ;  Pro.  Ct.  v.  Van  Buzer,  13  Vt.,  135. 
The  order  having  been  purchased  in  good  faith  by  Fullerton 
without  notice,  he  can  not  be  defeated  in  the  action  by  the  de- 
fense set  up.     13  Vt.,  205. 

Wm,  M.  Pingry,  for  the  defendants. 

The  defendants*  plea  shows  a  total  failure  of  consideration. 
The  plaintiff  enlisted  for  three  years  and  deserted.  The  consid- 
eration for  the  bounty  failed  on  his  desertion.  Jeffries  v.  AuBtiiiy 
Strange,  647 ;  Chitty  on  Bills,  87,  note ;  Vt.  Laws,  1864. 

The  plaintiflF  does  not  deny  the  truth  of  the  defendants*  plea, 
but  alleges  certain  votes  of  the  town,  entitling  him  to  a  bounty. 
If  the  plaintiflF  enlisted  under  a  different  contract  with  the  select- 
men, he  can  not  claim  under  the  vote  of  the  town.  If  the  se- 
lectmen saw  fit  to  be  more  explicit  in  their  contract  than  the  vote 
of  the  town,  the  plaintiff  would  be  bound  by  the  contract  he 
made  with  the  selectmen.  It  has  been  practiced  where  a  bounty 
is  claimed  on  a  town  vote,  for  the  claimant  to  prove  that  he  has 
fulfilled  the  terms  of  his  enlistment,  and  show  afl&rmatively  that 
he  has  been  lawfiilly  discharged. 

It  would  be  against  good  policy,  to  allow  a  deserter  to  recover 
a  bounty.  Suppose  the  town  had  voted,  or  the  selectmen  had 
contracted,  that  desertion  should  not  defeat  the  bounty.  Would, 
the  court  enforce  such  a  contract?  Chitty  on  Con.,  672  ;  34  Vt,, 
274;  39Vt.,441. 

The  plaintiff  in  his  replication  not  only  avoids  the  issue  ten- 
dered by  the  plea,  but  sets  up  two  answers  to  it,  namely :  that 
the  town  passed  certain  votes  entitling  him  to  a  bounty,  and  that 
the  plaintiff  had  sold  his  claim  to  a  third  person  and  had  no  in- 
terest in  it.    These  claims  would  require  a  double  rejoinder. 
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■  The  opinion  of  the  court  was  delivered  by 

Peck,  J.    The  question  arises  upon   special  demurrer  to  the 
replication. 
The  declaration  counts  specially  upon  a  town  order  for  '$300 

■  dated  January  16, 1864,  drawn  by  the  selectmen  on  the  treasurer 
of  the  town,  and  by  him  accepted.  No  question  is  made  as  to  the 
sufficiency  of  the  declaration. 

■  The  plea  alleges  that  the  promises  mentioned  in  the  declaration, 
were  made  upon  consideration  that  the  plaintiff  would  enlist  into 
the  military  service  of  tlie  United  States  for  the  term  of  three 
years  from  the  2d  day  of  January,  1864,  or  during  the  war  for 
the  suppression  of  the  rebellion  (unless  sooner  lawfully  dis- 
charged), as  a  volunteer  from  this  state  to  the  credit  of  the  de- 
fendant toAvn  on  its  quota,  for  which  the  town  promised  to  pay  the 
plaintiff  8500,  of  which  the  defendant  town  has  paid  §200 ;  and 
that  the  plaintiff  did  so  enlist  on  the  21st  day  of  December,  1863, 
and  was  mustered  into  service  January  2, 1864.  Thus  far  the 
plea  shows  that  the  plaintiff  has  performed  all  which  is  alleged  as 
the  consideration  of  the  defendants'  promise.  The  plea  is,  there- 
fore, bad,  imless  it  is  helped  out  by  the  subsequent  averments. 
Inuuediately  after  the  allegation  that  the  plaintiff  enlisted  and  was 
mustered  in,  the  plea  avers  that  the  plaintiff  thereby  promised  the 
to^vn  to  serve  as  aforesaid,  unless  sooner  discharged,  and  that  the 
selectmen  drew  the  order  for  the  balance  of  the  '?500  upon  the 
consideration  of  the  plaintiff's  promise  as  aforesaid,  and  that  l)e- 
fore  the  plaintiff's  term  of  service  expired,  and  before  the  close 
of  the  war,  he  willfully  deserted  the  service,  to  wit,  August  2, 
1865,  and  never  afterward  returned  thereto,  whereby  the  consid- 
eration of  the  order  wholly  failed.  These  allegations  add  no  new 
fact  to  what  was  previously  alleged,  so  far  as  the  contract  and 
consideration  are  concerned.  It  is  only  an  attempt  to  draw  a  le- 
gal conclusion  from  what  was  previously  alleged,  and  still  leaves 
the  plea  in  this  respect  to  stand,  so  far  as  the  facts  are  concerned, 
iijK)n  the  previous  allegations  of  the  agreement  of  tlie-plaintiff  to 
enlist  and  be  mustered  in,  and  the  fact  that  he  did  so  enlist  and 
was  so  mustered  in.  The  question,  then,  is  whether,  by  legal  con- 
struction, the  contract  to  enlist  for  three  years  and  be  mustered  in, 
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is  a  contract  with  the  town  to  perform  the  entire  service,  and 
whether  deserting  the  service  before  the  end  of  the  term,  is  such 
failure  of  consideration  as  forfeits  pr  defeats  his  right  of  action. 
The  contract  of  enlistment  and  the  being  mustered  into  service,  is 
certainly  not  in  terms  a  contract  with  the  town.  It  is  a  contract 
between  the  soldier  and  the  United  States.  The  consideration  of 
the  contract  between  the  plaintiff  and  the  town,  was  not  that  the 
plaintiff  should  perform  three  years'  service  as  a  soldier  in  the 
United  States  army,  but  that  he  sliould  enter  into  a  contract  with 
the  United  States  to  i^crforui  that  service,  and  be  mustered  in,  under 
that  contract,  to  the  credit  of  the  town.  The  detrimc'nt  to  the 
plaintiff,  if  any,  in  performing  his  part  of  such  contract  with  the 
town,  is  that  by  enlisting  he  binds  himself,  by  a  contract  with  the 
United  States,  to  perform  the  service,  and  to  endure  the  hardships 
and  incur  the  perils  of  the  service  for  the  term  of  his  enlistment. 
The  benefit  the  town  is  to  receive,  is  to  have  the  plaintiff  applied 
on  the  quota  of  the  town,  and  thus  to  be  relieved  so  far  from  the 
obligation  of  the  town  to  furnish  men  under  the  call.  This  obli- 
gation of  the  plaintiff  to  the  United  States  was  fully  assumed,  and 
this  benefit  to  the  town  was  fully  accomplished,  when  the  plaintiff 
was  mustered  into  service.  It  is  said  the  town  has  an  interest 
in  the  full  performance  of  the  three  years'  service,  because  the  de- 
sertion of  soldiers  may  lead  to  the  necessity  of  a  call  for  more 
men,  under  which  call  the  town  may  have  to  bear  its  proportion. 
But  the  town  has  no  more  interest  in  having  the  plaintiff  serve  his 
full  time,  than  it  has  in  any  soldier  who  enlisted  to  the  credit 
of  any  other  town  or  to  the  credit  of  any  other  state,  performing 
his  full  term  of  service.  It  is  only  an  interest  common  to  the 
people  of  the  whole  country.  The  breach  of  the  plaintiffs  con- 
tract with  the  United  States,  by  desertion,  is  no  more  detriment 
to  the  town  than  the  desertion  of  any  other  soldier  in  the  United 
States  army.  We  think,  as  the  plaintiff  performed  his  contract 
with  the  town,  the  town  can  not  avail  itself  of  a  breach  of  the 
contract  vwth  the  United  States,  to  defeat  the  plaintiff's  right  of 
action.  That  is  a  matter  between  the  plaintiff  and  the  United 
States.  For  the  breach  of  that  contract  the  plaintiff  must  answer 
to  the  United  States  government.     The  government  may  inflict 
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such  pains  and  penalties  as  it  sees  fit,  for  such  breach,  and  it  rests 
entirely  with  the  government,  to  inflict,  or  remit  and  pardon  such 
oflFenses.  We  can  not  say  that,  in  addition  to  answering  to  the 
United  States  for  such  oflFenses,  the  plaintiff  shall  forfeit  all  ben- 
efit under  his  contract  with  the  town,  which  he  has  fully  performed. 
But  if  the  town  could  on  equitable  grounds  set  up  such  defense  at 
all,  as  the  desertion  is  not  a  breach  of  the  contract  with  the  town, 
the  town  could  avail  itself  of  it  only  to  the  extent  of  the  failure  to 
perform  the  service.  So  that,  in  any  view,  the  plea  is  bad  ;  for, 
being  pleaded  to  the  whole  declaration,  it  must  be  a  complete  an- 
swer to  the  whole  action,  or  it  is  a  bad  plea.  The  performance 
of  the  entire  service  can  not  have  been  intended  as  a  condition 
precedent  to  the  right  of  action,  as  the  order  is  payable  on  de- 
mand. The  statute  of  1864  (p.  26,  §  3)  does  not  aid  the  defend- 
ants, as  that  can  not  be  construed  as  intending  to  cut  off  a  right 
of  action  already  perfect  when  the  act  was  passed,  even  if  the 
legislature  had  power  to  do  so.  The  plea  being  bad,  this  is  suffi- 
cient to  reverse  the  judgment  and  warrant  judgment  for  the 
plaintiflT. 

But  it  may  not  be  improper  to  dispose  of  some  of  the  questions 
made  upon  the  replication.  It  is  insisted,  that  the  replication, 
which  sets  out  the  votes  of  the  town  to  pay  a  bounty  to  soldiers, 
in  pursuance  of  which  the  order  was  given,  is  a  departure  from 
the  declaration.  But  the  votes  are  not  set  forth  as  a  new  cause 
of  action,  but  to  fortify  the  declaration  against  the  attack  made 
upon  it  by  the  plea,  by  showing  that  the  order  was  drawn  in  pur- 
suance of , the  votes.  It  is  insisted,  that  the  plea  sets  up  a  diflfer- 
ent  contract  from  that  indicated  by  the  votes,  that  is,  an  agreement 
with  the  town  to  perform  the  three  years'  service  in  consid- 
eration of  the  boimty,  and  that  the  plaintiflT  ought  to  have 
traversed  the  plea,  and  not  replied  a  diflTerent  agreement  from  that 
Bet  out  in  the  plea. 

But  it  has  already  been  said,  that  the  facts  set  forth  in  the  plea, 
do  not  amoimt  to  an  agreement  with  the  town  to  perform  the 
three  years'  service.  The  replication  is  not  a  departure  from  the 
declaration.  The  plaintiflT  had  a  right  to  admit  the  facts  set  forth 
in  the  plea  and  reply  new  matter.    It  is  claimed  that  the  replica- 
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tion  is  double,  as  it  sets  forth  the  votes  entitling  the  plaintiff  to 
the  bounty,  and  also  alleges  an  assignment  of  the  order  for  a  val- 
uable consideration,  and  that  the  suit  is  prosecuted  for  the  benefit 
of  the  assignee.  As  this  order  is  not  negotiable,  probably  the 
assignee  takes  it  subject  to  the  defenses  that  the  defendants  rely 
on  in  the  plea,  and  is  in  no  better  condition  than  the  payee.  The 
rule  of  pleading  is,  as  the  defendants  claim,  that  two  distinct  an- 
swers can  not  be  set  forth  in  one  replication.  But  a  series  of 
propositions,  all  necessary  to  constitute  an  answer  to  avoid  a  plea, 
may  be  so  set  forth.  It  is  a  rule,  that  in  pleading  surplusage  does 
not  vitiate.  It  is  sometimes  difficult  to  distinguish  between  du- 
plicity and  surplusage.  In  such  cases,  whether  pleading  is 
obnoxious  to  the  objection  of  duplicity,  depends  much  on  the 
construction  of  the  pleadings  and  the  obvious  purpose  for  which 
the  allegations  ai'e  inserted.  If  the  defendants'  plea  were  held 
to  be  a  good  defense  as  against  the  nominal  plaintiff,  if  he  still 
owned  the  order,  and  not  good  as  against  the  bona  fde  assignee, 
then  the  replication  clearly  would  not  be  double.  As  we  hold 
the  plea  not  good  as  against  the  original  payee,  the  allegation 
of  the  assignment  may  be  treated  as  surplusage. 

In  the  view  already  taken  of  the  plea  and  the  replication,  it  is 
unnecessary  to  decide  whether  the  allegation  in  the  replication 
that  the  order  was  delivered  and  accepted  in  full  payment  and  satis- 
faction of  the  bounty,  and  a  receipt  executed  to  that  effect,  would 
be  an  answer  to  the  defense  set  up  in  the  plea,  if  that  defense 
woold  otherwise  prevail. 

Judgment  reversed,  and  judgment  that  the  replication  is  suf- 
ficient, and  judgment  for  the  plaintiff  for  the  amount  of  the  order 
and  interest. 
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Charles  M.  Lamb,  administrator  of  Minkuva  M.  Cox,  v,  Ibatah 

P.  Matthews,  appellant. 

Promissory  Note,     Assignment.     Power   of  Attorft*\i/.     Probate 

Court. 

The  dollvory  of  a  promissory  note  payable  to  boorri?r,  by  it*  holdpr  Burl  owTiQrj  witb  n  rtglii 
"to  collect  it,  and  use  the  avails  as  nooded,"  iu  an  ofsigDmeat  nf  it. 

SuQh  a  dellyory  by  no  means  constitutes  an  agency  ^  nor  auon^t:?  u[)oii  tLc  lioldcm  mfro  powar 
of  attorney,  which  is  revoked  upon  the  death  ui'  tbu  [junniq  wlio  del  Hers  5t* 

If  at  the  time  of  the  delivery  there  was  an  expri.'^:^  utiih^rvt^ndlD^  th&t,  ut  ILq  death  of  th« 
person  giving  it,  it  should  bo  surrendered  to  tUi*  ejteputor  of  the  deee^tiMlf  If  tmociUccted, 
it  Is  still  an  assignment,  but  an  assignment  wUh  a  lltiiitatlan  \  tuid.  If  tliti  limltstlon  floM 
not  appear  upon  the  note  Itself,  the  maker  of  It ,  w lio  li««  paid  it  In  Ignoraneo  of  the  uiih 
dcrstanding,  could  in  no  way  be  aflbctod  by  it. 

Assumpsit  upon  the  following  promissory  note  : 

''  Rochester,  March  12,  1859, 
For  value  received  1  promise  to  pay  MiiieiTa  M.  Cox  orljeai"t?p 
six  hundred  dollars  in  four  years  ur  l>efore,  with  iiUcretit  tiDiLU> 
ally.  L  F»  Matthews." 

Plea,  mn  assumpsit  and  notice  of  [Kiyincnt,  Trial  hy  the  court 
by  consent  of  the  parties,  May  term,  1807,  Baurett,  J,,  preddinj^. 
Said  note  was  given  in  evidence ;  also  letters  of  iidmiiHst ration, 
with  a  copy  of  the  will  of  Minerva  M.  C<:)X  annexed.  By  her 
will  she  bequeathed  all  of  her  perstnuil  i>i"oiit^rty  fallen  to  her  from 
her  father's  estate,  to  her  sister,  Leoiujra  D.  Htearus,  for  her  own 
use  and  disposal. 

Mrs.  Cox  was  a  daughter  and  heir  of  William  Matthewfs,  of 
Rochester,  Vermont,  deceased,  and  a  i^if?ler  of  the  defendant. 
She  died  in  Damariscotta  in  the  state  of  Maine,  in  Augtist,  1863, 
About  five  and  a  half  years  before  her  death,  t^he  wn.^  married  to 
Daniel  Cox  of  that  place,  and  lived  with  him  till  lier  death.  Upon 
the  death  of  her  father,  she  was  entitled  as  his  licii*  to  an  interest 
in  his  real  estate,  which  was  purchased  by  the  defendant;  and  the 
note  was  given  therefor.  At  the  time  the  note  was  executed,  it 
was  delivered  to  Mr.  Wing,  executor  of  the  will  of  the  defendant'g 
father ;  and  soon  after  was  passed  into  the  hands  of  Mrs,  Stearns, 
of  Waitsfield,  formerly  of  Bethel,  a  sister  of  Mrs.  Cox  and  the 
defendant,  with  authority  from  Mrs,  Cox*  to  use  the  avails  of  it 


PEBRUAEY  TERM,  1868.  48 


Iamb,  admUiifltrator,  v.  Matthews. 


for  her  support  and  comfort  as  she  might  need,  or  find  occasion. 
The  note  remained  in  the  hands  of  Mrs.  Stearns  in  that  way  till 
after  the  death  of  Mrs.  Cox,  and  without  Mrs.  Stoarns  calling  for 
any  pay  upon  it  till  June  or  July,  1864.  The  defendant  had  not 
known  nor  heard  anything  of  the  whereabouts  of  the  note  after  he 
gave  it,  till  June,  1863,  when  Mrs.  Steams  notified  him  that  she 
held  the  note,  and  that  when  he  paid  it,  he  must  pay  it  to  her ; 
that  she  did  not  want  pay  upon  it  then,  but  only  to  notify  him  that 
she  held  the  note.  In  June  or  July,  1864,  being  in  want  of  some 
money  to  pay  the  expense  of  sending  a  mg,n  to  Maine,  in  relation 
to  Mrs.  Cox's  estate,  she  sent  the  note  by  her  son-in-law  to  the 
defendant,  with  the  request  that  he  would  pay  on  it  §40  in  money 
and  give  a  new  note  for  the  balance,  which  the  defendant  did,  and 
then  took  up  the  original  note;  and  along  from  time  to  time, 
within  a  year  after  giving  said  new  note,  he  paid  the  same  in  full 
to  Mrs.  Steams. 

Daniel  Cox,  sole  executor  of  his  wife,  proceeded  in  due  form 
of  law,  in  the  proper  court  of  the  state  of  Maine,  to  prove  her 
will  and  settle  and  administer  her  estate ;  and  having  procured  a 
copy  of  the  note,  embraced  and  returned  the  same  in  his  inventory 
of  the  estate  and  property  of  the  testatrix.  By  the  statute  of  the 
state  of  Maine,  a  husband  may  waive  the  provision  in  his  behalf 
of  the  will  of  his  wife,  and  take  other  estate  according  to  other 
specific  provisions  of  said  statute.  Daniel  Cox  so  waived  such 
provision  of  said  will,  and  was  entitled  to  share  in  the  estate  of 
his  wife  according  to  the  statute  of  the  state  of  Maine.  The  set- 
tlement of  the  estate  in  Maine  was  not  then  closed,  on  account  of 
the  proceedings  in  this  state  pending  in  this  suit.  In  May  or  June, 
1864,  and  before  any  payment  was  made  on  the  original  note,  that 
and  a  certificate  of  bank-stock  in  the  White  River  Bank,  of  Bethel, 
in  the  hands  of  Mrs.  Steams,  owned  by  Mrs.  Cox,  were  sent  by 
express  by  Mrs.  Steams  to  the  judge  of  probate  in  whose  court  the 
win  was  proved  in  the  state  of  Maine  for  the  purpose  of  going 
into  the  settlement  of  said  estate  in  that  court ;  but,  on  taking 
counsel,  she  by  telegraph  countermanded  the  delivery  before  the 
package  had  arrived',  iond  the  same  was  retutned  to  her  by  express 
without  haying  been  delivered  to  said  judge.    This  was  done  upon 
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advice  that  the  note,  being  made  and  payable  in  Windsor  county, 
Vermont,  and  the  bank-stock,  being  of  a  bank  in  said  county, 
were  subject  to  the  jurisdiction  of  the  probate  district  in  said 
county  in  which  they  were  thus  situated.  In  consequence  of  what 
was  thus  done,  letters  of  administration  were  taken  by  the  plaint- 
iff, as  above  set  forth,  in  furtherance  of  which  said  administrator 
brought  this  suit. 

Before  the  death  of  Mrs.  Cox,  the  defendant  heard  that  she  had 
made  a  will ;  but  he  did  not  know  its  contents  till  alter  her  death. 
The  latter  part  of  February,  or  the  fore  part  of  March,  1864,  said 
Daniel  visited  Bethel  for  the  purpose  of  ascertaining  what  prop- 
erty and  rights  of  property  his  deceased  wife  had  in  Vermont,  for 
the  purpose  of  making  an  inventory  of  them  as  executor,  to  return 
and  render  to  the  probate  court  in  Maine  ;  and  on  that  occasion 
the  defendant  knew  the  contents  of  the  will,  and  he  and  said  Daniel 
had  conversation  together  about  her  property ;  and  the  defendant 
told  said  Daniel  that  he  supposed  she  had  stock  in  the  bank,  and 
a  note  that  said  Daniel  had  against  him,  and  said  he  had  no  ob- 
jections to  said  will,  and  was  satisfied  with  the  manner  in  which 
Mrs.  Cox  had  disposed  of  her  property. 

From  all  the  evidence  in  the  case,  the  court  found  that  the  test- 
atrix did  not  in  her  lifetime  give  said  note  to  Mrs.  Stearns  as  her 
own,  but  permitted  it  to  be  held  by  Mrs.  Steams,  with  the  right  to 
collect  it,  and  use  the  avails  as  she  should  need  and  see  fit,  said 
note  being  and  remaining  the  property  of  said  Mrs.  Cox,  the  test- 
atrix, during  her  life. 

The  court,  upon  consideration  of  the  above  facts,  r^dered  judg- 
ment jt?ro/orma  for  the  plaintiff  to  recover  the  amount  of  the  note 
and  costs,  to  which  the  defendant  excepted. 

Clough  ^  PdLmer^  for  the  defendant,  maintained  that  the  suit 
was  improperly  brought,  and  can  not  from  the  facts  be  sustained. 
Gen.  Sts.,  ch.  49,  §  34,  §  85,  §  36 ;  29  Vt.,  98 ;  31  Vt ,  689, 890 ; 
85  Vt.,  355 ;  5  U.  S.  Dig.,  606. 

G.  if.  Latph  and  A.  P.  Buntony  for  the  plaintiff. 
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The  opinion  of  the  court  was  delivered  by 

Steele,  J.  This  case,  as  it  seems  to  us,  does  not  depend  upon 
any  peculiar  probate  statute  of  either  Maine  or  Vermont,  but  is 
governed  by  the  law  applicable  to  negotiable  paper. 

The  action  is  upon  a  promissory  note  signed  by  the  defendant, 
and  payable  to  the  testatrix,  Mrs.  Cox,  or  bearer,  which  note  Mrs. 
Cox  in  her  lifetime  caused  to  be  handed  to  Mrs.  Stearns  to  col- 
lect and  use  the  avails  as  she  might  need.  The  defendant  paid 
the  note  to  Mrs.  Stearns  while  she  held  it,  but  did  not  pay  it  until 
after  the  decease  of  Mrs.  Cox.  The  note,  having  been  taken  up, 
and  having  been  paid  to  the  actual  bearer,  prima  facie  is  extin- 
guished. 

The  burden  is  upon  the  plaintiff  to  impeach  this  payment,  and 
this  burden  he  assumes  by  undertaking  to  show,  first,  that  Mrs. 
Stearns,  though  the  actual,  was  not  the  legal  holder  of  the  note, 
when  the  defendant  paid  it,  and,  secondly,  that  the  defendant 
knew  this  or  had  reason  to  know  it.  In  other  words,  the  plaintiff 
claims  that,  upon  tlie  facts  shown  in  this  case,  the  defendant  ought, 
in  the  exercise  of  good  faith  and  the  requisite  prudence,  to  have 
refused  to  pay  this  note  to  the  actual  holder,  Mrs.  Stearns.  To 
establish  this,  the  plaintiff  relies  upon  the  fact  that,  while  Mrs. 
Cox,  shortly  after  the  execution  of  the  note,  caused  it  to  be  de- 
livered to  Mrs.  Stearns,  with  this  right  to  collect  it  and  use  the 
avails,  she  did  not  give  it  to  her  absolutely,  but  only  the  avails 
as  she  should  collect  them,  she  (Mrs.  Cox)  retaining  the  title  to 
the  note  during  her  life.  This,  it  is  insisted,  amounted  simply  to 
such  a  grant  of  authority,  or  power  of  attorney,  as  would  be  re- 
voked by  the  death  of  Mrs.  Cox.  It  is  to  be  noticed  at  the  outset, 
that  the  case  does  not  show  that  Mrs.  Stearns  ever  had  any  actual 
authority  to  act  as  an  agent  or  attorney  of  Mrs.  Cox,  in  the  col- 
lection of  this  note.  The  note  was  given  her  to  collect  as  she 
might  need  it  herself  and  to  use  the  avails  herself,  not  to  collect 
for  Mrs.  Cox  and  to  pay  over  to  her.  If  Mrs.  Stearns  had  no 
authority  as  agent  or  attorney  of  Mrs.  Cox,  of  course  there  was 
no  such  authority  to  be  revoked  by  the  death  of  Mrs.  Cox. 
When  Mrs.  Cox  delivered  this  note,  which  was  payable  to  bearer, 
to  Mrs.  Steams,  and  invested  her  with  the  right  to  collect  and 
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use  it,  she  transferred  the  note,  and  it  was  none  the  less  a  transfer 
because  limited  in  its  terms.     If  the  note  had  been  payable  to  the 
order  of  Jlrs.  Cox,  and  Mrs.   Cox  had  written  and  signed  an 
indorsement  in  terms  directing  the  maker  to  pay  it  to  Mrs.  Steams 
or  her  order,  when  presented,  that  indorsement  would,  so  fai*  as 
the  defendant  was  concerned,  have  expressed  just  what  in  law  was 
eflfected  by  the   delivery  of  the   note  payable  to  bearer.      The 
indorsement  or  transfer  of  a  negotiable  note,  by  no  means  consti- 
tutes an  agency.    It  is  an  assignment.     If  there  was  an  understand- 
ing tliat  the  title  to  the  note,  until  paid,  was  to  remain  in  Mrs. 
Cox,  or  even  if  there  was  an  express  understanding  that  at  Mrs. 
Cox's  decease   it   was   to   be   surrendered   to  her   executor,   if 
uncollected,  it  is  still  an  assigmnent,  but  an  assignment  with  a 
limitation.     The  limitation,  not  appearing  upon  the  note  itself, 
could  in  no  way  affect  the  defendant  while  he  is  ignorant  of  it. 
The  note  having  been  put  in  the  hands  of  Mrs.  Stearns  as  an 
assignee,  with  a  right  to  collect  it  and  use  its  avails,  he  is  not 
bound  to  know  or  suspect  that  there  is  a  limitation  to  that  right. 
If  this  assignment  was  limited,  it  was  by  virtue  of  some  act  of  the 
parties  which  the  defendant  was  not  bound  to  understand,  and  not 
by  virtue  of  some  law  which  he  would  be  presumed  to  understand. 
The  case  does  not  show  that  the  defendant  was  in  fact  ever  in- 
formed of  any  limitation  to  the  efiect  of  tlie  transfer,  nor  that  the 
executor  ever  notified  him  not  to  pay  the  note  to  Mrs.  Steams, 
although  he  had  opportunity  to  do  so.    It  is  true,  that  the  defendant 
knew  of  the  will  of  Mrs.  Cox,  and,  by  the  terms  of  that  will,  the 
legacy  to  Mrs.  Stearns,  though  not  expressly  naming  this  $600 
note,  would  cover  it.     It  is  suggested,  that  the  defendant  ought 
from  this  to  have  taken  notice  that  Mrs.  Cox  claimed  an  interest 
in  the  note ;  but  the  natural  inference  from  the  terms  of  this  leg- 
acy would  be  quite  diflFerent,  when  viewed  in  light  of  the  fact 
that  the  defendant  was  aware  that  the  note  had  been  in  the  hands 
of  Mrs.  Steams  for  a  year  or  more,  previous  to  the  decease  of 
Mrs.  Cox.     The  defendant  might  fairly  conclude  that  the  testa- 
trix had  become  her  own  executor,  so  far  as  this  note  was  con- 
cerned, and  had  delivered  it  before  her  death.     Again,  the  maker 
of  the  note,  seeing  it,  sometime  after  the  testatrix's  decease,  in  the 
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hands  of  the  very  person  to  whom  it  was  bequeathed,  would  have 
every  reason  to  suppose  it  was  there  with  the  consent  and  approval 
of  the  executor ;  and  even  if  the  defendant  had  understood  that 
the  note  belonged  to  the  estate  at  the  decease  of  Mrs.  Cox,  he 
would,  after  seeing  the  will  as  he  did,  naturally  anticipate  that 
he  would  be  called  upon  to  pay  it  to  Mrs.  Stearns,  to  Avhom  it 
was  bequeathed,  and,  on  her  presenting  it  to  him,  he  would  have 
no  reason  to  suspect  her  title  to  it,  or  her  right  to  collect  it. 

The  pro  forma  judgment  is  reversed,  and  judgment   is   ren- 
dered for  the  defendant. 


Samuel  E.  Pingree,  administrator  of  Jedediaii  N.  Tilden,  i\ 
Olive  Goodrich. 

Statute.     ITiisband  and    Wife,     Divorce.     Administrator.     Pro- 
bate Court. 

It  is  only  where  a  dcereo  of  noUity  by  tho  saprome  court  is  neoeRsary  to  secure  tho  proper 
deseent  or  distribution  of  tho  estate,  that  a  petition  for  that  purpose  after  the  death  of 
one  of  the  parties  to  the  marriage,  would  seem  to  be  necessary  or  proper. 

A  petition  to  annul  a  marriage,  can  not  bo  sustained  after  tho  death  of  one  of  the  parties  to 
the  nuuriago,  where  tho  cause  alleged  renders  the  marriage  null  and  void  from  tho  be- 
ginning, without  any  such  proceeding. 

In  no  instance  does  the  statute  give  any  right  to  the  administrator  to  bring  a  petition  to 
annol  a  marriage.  Ho  is  not  the  representative  of  the  deceased  for  any  such  purpose. 
Only  relativeg  of  the  deceased,  interested  in  contesting  the  validity  of  tho  marriage,  aro 
aathorized  by  statute  to  petition  that  it  may  be  annulled. 

Petition  for  annulling  the  marriage  of  Jedediah  X.  Tilden, 
deceased,  to  Olive  Goodrich,  made  by  the  administrator  of  the 
deceased,  and  entered  in  the  supreme  court  for  Windsor  county, 
at  the  February  term,  1868. 

The  ground  upon  which  the  decree  was  prayed  for,  is  stated  in 
the  opinion  of  the  court,  which  was  delivered  by 

Peck,  J.  This  petition  is  brought  by  the  administrator  to 
annul  the  marriage  of  the  intestate  with  Olive  Goodrich.  It  is 
alleged,  that  the  marriage  took  place  at  Hartford  in  this  state ; 
and  the  ground  of  the  petition  is  that  at  the  time  of  the  marriage 
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the  said  Olive  had  a  husband  living,  one  George  B.  Groodrich, 
to  whom  she  had  been  duly  married  in  New  Hampshire,  and  that 
the  said  George  B.  and  Olive  are  still  living,  and  that  the  said 
Olive  claims  to  be  the  widow  of  the  intestate. 

j\ji  important  question  arises  upon  the  face  of  the  petition, 
whether  an  administrator  can  maintain  such  petition.  There  is 
no  necessity  of  such  petition  by  the  administrator  for  the  purpose 
of  his  personal  protection.  It  is  urged  by  the  administrator,  that 
it  is  important  to  him  to  know,  by  an  adjudication  of  this  court, 
whether  the  said  Olive  is  the  widow  of  the  intestate,  before  he 
distributes  the  funds  of  the  estate,  in  order  to  protect  himself 
from  future  liability  for  paying  to  her  a  widow's  share  in  the  es- 
tate. But  whatever  he  may  pay  to  her  as  such  widow,  will  be 
paid  under  an  order  or  decree  of  the  probate  court,  and  that  de- 
cree will  be  a  protection  to  him.  Whatever  right,  therefore,  the 
administrator  has,  if  any,  to  prosecute  this  petition,  grows  out  of 
his  representative  character  in  the  protection  of  the  proprietary 
rights  of  those  interested  in  the  estate  which  he  represents.  But 
there  is  no  necessity  of  a  decree  of  nullity  of  this  marriage  in  or- 
der to  protect  the  rights  of  those  who  have  the  ultimate  interest  in 
the  estate.  If  Olive  Goodrich  had  a  former  husband  still  living 
at  the  time  of  her  marriage  with  the  intestate,  this  latter  marriage 
was  absolutely  void  without  a  decree  of  nullity  by  this  court ;  and 
the  j)robate  court,  in  the  distribution  of  the  estate,  has  a  right  in- 
cidentally to  hear  and  so  decide,  and  exclude  this  pretended 
widow  on  this  ground.  If  the  marriage  were  merely  voidable  by 
a  direct  decree  of  nullity,  it  woidd  be  otherwise.  So  far  as  the 
future  gtatuH  of  the  parties  is  concerned,  the  death  of  one  of  the 
parties  to  the  marriage,  has  accomplished  all  that  could  be  eflFected 
by  a  decree  of  nullity  by  this  court.  It  is  only  where  a  decree  of 
nullity  by  the  supreme  court,  is  necessary  in  order  to  tlie  projKJr 
descent  or  distribution  of  the  estate,  that  a  petition  for  that  pur- 
pose after  the  death  of  one  of  the  parties  to  the  marriage,  would 
seem  to  be  necessary  or  proper.  This  petition,  therefore,  can  not 
be  entertained,  unless  it  is  clearly  authorized  by  the  statute.  The 
provisions  of  the  statute  seem  to  be  in-  harmony  with  the  views 
already  expressed.     Section  4  of  chapter  69  of  the  General  Stat- 
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utes,  provides  that  "  All  marriages  contracted  whilst  either  of  the 
parties  has  a  former  wife  or  husband  living,  shall  be  void,  unless 
the  former  marriage  shall  have  been  dissolved." 

A  further  provision  on  this  subject  shows  that  the  word  void 
does  not  mean  voidable  merely,  as  it  is  sometimes  construed  in 
statutes.     Section  1  of  the  same  chapter  prohibits  certain  mar- 
riages ;  and  section  1  of  chapter  70  provides  that  all  marriages 
which  are  prohibited  by  law,  on  account  of  consanguinity  or  affin* 
ity  between  the  parties, "  or  on  account  of  either  of  them  having 
a  former  wife  or  husband  then  living,  shall,  if  solemnized  within 
this    state,  be   absolutely  void  without  any  decree  of  divorce  or 
other  legal  process.^^     It  is  true,  section  2  of  the  same  chapter 
provides  that,  "  when  a  marriage  is  supposed  to  be  void,  or  the 
validity  thereof  is  doubted,  for  any  of  the  causes  mentioned  in 
the  preceding  section  of  this  chapter,  either  party  may  file  a  libel 
for  annulling  the  same."     The  reason  of  this  provision  is  that, 
while  the  parties  are  both  living,  and  the  marriage  apparently  in 
force,  it  may  be  important  to  have  the  status  of  the  parties  deter- 
mined by  an  adjudication,  rather  than  that  they  should  be  left  to 
act  in  doubt  as  to  the  validity  of  their  marriage.    But  when  the 
marriage  relation  is  terminated  by  the  death  of  one  of  the  par- 
ties, this  reason  ceases.    Hence,  no  provision  is  made  for  a  decree 
of  nullity  for  any  of  the  causes  mentioned  in  this  section,  after  the 
death  of  either  party ;  and  it  is  apparent  that  no  such  petition 
was  intended  to  be  authorized,  for,  the  marriage  being  expressly 
made  void  without  any  decree  of  nullity,  no  such  proceeding  is 
needed  after  the  death  of  one  of  the  parties.     This  is  apparent 
also  from  the  fact  that,  in  the  sections  in  the  same  chapter  au- 
thorizing the  court  to  declare  void  marriages  where  one  of  the  par- 
ties was  an  idiot  or  a  lunatic,  and  where  the  consent  of  one  of  the 
parties  was  obtained  by  force  or  fraud,  it  is  expressly  provided, 
with  certain  limitations,  that  the  proceeding  for  that  purpose  may 
be  instituted  after  the  death  of  one  of  the  parties,  if  the  other  party 
is  living.     The  reason  of  this  distinction  is  that,  in  case  of  these 
three  causes  last  mentioned,  the  marriage,  not  being  declared  void 
by  the  statute,  remains  in  force  till  set  aside  by  a  direct  decree 
for  that  purpose.    If  we  are  right  in  this  conclusion,  a  petition  to 
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annul  a  marriage  can  not  be  sustained  after  the  death  of  one  of 
the  parties  to  the  marriage,  where  the  cause  alleged  renders  the 
marriage  null  and  void  from  the  beginning,  without  any  such  pro- 
ceeding. But  if  such  petition  can  be  sustained  in  such  case  after 
the  death  of  one  of  the  parties  to  the  marriage,  it  should  not  be 
in  the  name  of  the  administrator ;  for  in  no  instance  does  the 
statute  give  any  right  to  the  administrator  to  bring  a  petition  to 
annul  a  marriage.  In  all  the  cases  in  which  the  statute  author- 
izes such  petition  on  the  side  of  the  deceased  party  to  the  mar- 
riage, it  is  provided  it  shall  bo  on  the  application  of  some  rdon 
tive  of  the  deceased,  interested  to  avoid  the  marriage  or  contest 
its  validity.  The  administrator-  is  not  the  representative  of  the 
deceased  for  any  such  purpose.  It  is  very  properly  left  to  the 
children- or  relatives,  to  decide  whether  they  will  enter  upon  the 
delicate  task  of  contesting  the  validity  of  the  marriage^  of  their 
parent  or  kindred.  They  may  prefer  to  forego  a  pecuniary  ad- 
vantage rather  than  do  so. 
Petition  dismissed. 


Oscar  P.  WASHBtJRN  v.  Nbw  York  and  Vermont  Mintng  Com- 
pany, AND  Theodore  J:  Allen,  trustee. 

Process.    Service.     Trustee.    Motion  to  dismiss. 

Where  real  wtato  is  attached  and  the  deftndant  does  not  reside  In  this  state,  and  has  no 
tenant,  agent  or  attorney  in  this  state,  the  oot  of  the  offloer  serving  the  writ,  in  leaving  a 
oopy  in  the  pf&ce  where  by  law  a  deed  of  snch  estate  is  required  to  be  recorded,  with  a 
description  of  the  property  attached,  for  the  purpose  of  making  the  attachment  and  cre- 
ating a  lion  thereon,  does  not  constitate  notice  to  the  defendant,  bat,  in  saeh  case,  the  stat* 
ate  (Gen.  Sts.,  ch.  83,  $  37)  reqaires  another  copy,  having  the  officer's  return  thereon, 
to  be  left  with  the  town  derk  for  the  defbndant,  in  order  to  complete  the  service  and  con- 
stitate notice  to  the  defendant. 

Ibere  can  be  no  Judgment  against  a  trustee,  unless  there  is  first  a  Judgment  against  the 
principal  defendant,  and  where  it  is  apparent  that  such  Judgment  can  not  be  rendered,  as 
In  ease  of  want  of  service  upon  the  principal  defendant,  and  he  does  not  appear  and  sub- 
mit to  the  Jurisdiction  of  the  court,  the  trustee  ought  not  to  be  kept  in  court  and  the  ae> 
Hon  wiU  be  dismissed  on  his  motion. 

V  the  principal  defendant  waives  the  want  of  service  upon  him,  or  defects  in  the  form  of 
the  proceedings,  then  the  trustee  can  not  take  advantage  of  such  defects,  or  want  of  service. 

Trustee  process.    The  action  was  general  assumpsit.    The 
return  on  the  writ  was  as  follows : 
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«  STATE  OF  VERMONT, )  At  Bridgewater  in  said  county,. 
WINDSOR  COUNTY,  88.  )  on  the  6th  day  of  April,  A.  D.  1867, 
by  virtue  of  this  writ  I  attached,  as  the  property  of  the  within 
named  defendants,  all  the  real  estate  in  the  town  of  Bridgewater,, 
bounded  north  by  Barnard,  east  by  Woodstock,  south  by  Plymouth^ 
and  west  by  Sherburne.  I  also  attached  all  the  machinery,  tool& 
and  other  property  in  the  mill  or  building  on  the  premises  owned 
by  said  defendants,  consisting  of  one  safe,  one  water-wheel,. 
iron  shafting  and  pulleys,  and  iron  smelting-fumace ;  also  drills, 
picks  and  water-pipes.  And  on  the  same  day  I  lodged  a  true  and 
attested  copy  of  this  attachment,  with  a  description  of  the  estate 
and  a  list  of  the  property  attached,  indorsed  thereon,  in  the  town 
clerk's  oflBce  of  said  town  of  Bridgewater ;  and  on  the  same  day 
I  made  service  of  this  trustee  writ  on  the  within  named  Theodore 
J.  Allen,  by  delivering  a  true  and  attested  copy  thereof  to  Albert 
Hubbard,  agent  of  said  Theodore  J.  Allen,  with  this  my  return 
thereon  indorsed.'' 

The  writ  was  returnable  at  the  May  term,  1867,  and  was  en-^ 
tered  in  court,  but  the  defendants  made  no  appearance.  The 
trustee,  Allen,  filed  a  motion,  at  said  term,  ''  to  dismiss  said  ac- 
tion,  so  far  as  said  Allen  is  concerned,  and  to  discharge  said 
Allen  with  his  costs,"  for  the  reason,  among  others  stated,  "  that 
no  service  whatever  has  ever  been  made  upon  the  debtors  named 
in  said  writ."  The  court,  Barrett,  J.,  presiding, ^r(?  forma  sus- 
tained the  motion  for  said  cause  and  dismissed  the  action,  to  which 
the  plaintiff  excepted. 

Norman  Pardj  for  the  plaintiff,  maintained  that  the  service  on 
the  defendants  was  in  strict  conformity  with  the  requirements  of 
the  statutes,  in  a  case  of  this  kind,  where  the  defendant  is  out  of 
the  state,  and  real  estate  is  attached,  and  he  has  no  tenant,  agent  or 
attorney  in  the  state.  Gen.  Sts.,  ch.  33,  §  22,  §  37.  The  fact 
that  the  officer's  return  does  not  show  personal  notice  to  the  de- 
fendant, is  not  sufficient  cause  for  dismissing  a  suit.  Stevem  v. 
Fishery  30  Vt.,  200 ;  ElUworth  v.  Learned',  21  Vt.,  635 ;  Beech 
V.  AhboU,  6  Vt.,  586. 

Any  questions  arising  on  defects  in  the  writ,  or  irregularities  in 
the  manner  of  service,  relating  solely  to  the  principal  parties  to 
the  action,  can  be  raised  only  by  such  parties  to  the  original  suit. 
Persons  related  to  the  matter  in  controversy  in  a  collateral  or  an- 
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ciliary  manner,  are  barred  from  raising  any  dilatory  questions 
affecting  only  the  principals  to  the  suit.  Fletcher  v.  Bennett^  36 
Vt.,  659 ;  Harding  v.  Harding  and  tr.,  25  Vt.,  487  ;  McKemie 
V.  Ransom  and  trs.^  22  Vt.,  324. 

The  trustee  process  is  simply  attaching  the  property  of  the  de- 
fendant in  the  trustee's  hands,  purely  a  collateral  proceeding. 
Allen  V.  SeaveTj  38  Vt.,  673;  Tromhly  et  al.  v.  Clark  and  tr,^ 
13  Vt.,  118 ;  Steams  et  al  v.  Wrislei/j  30  Vt.,  661. 

There  are  no  defects  of  the  papers  that  can  bo  taken  advantage 
of  by  motion,  but  if  there  are  any,  they  can  be  reached  only 
l)y  pleas  in  abatement.  Kellogg  ex  parte,  6  Vt.,  509 ;  Kellg  v, 
Paris  et  al,  10  Vt.,  261 ;  CharloUe  v.  Webb  et  al,  7  Vt.,  38. 

French  ^  Johnson,  for  the  trustee. 

The  motion  to  dismiss  was  properly  sustained.  There  was  no 
♦service  or  pretended  service  of  any  kind  on  the  defendants.  No 
copy  for  the  defendants  was  left  with  any  person  or  at  any  time. 
Our  statute  requires,  when  the  defendant  is  not  an  inhabitant  of 
the  state,  and  goods  and  chattels  are  attached,  that  a  copy  should 
l)e  left  with  his  '*'  agent  or  attorney,  if  any  be  known,"  and  if  not, 
then  left  at  the  place  where  the  goods  and  chattels  were  attached. 
Gen.  Sts.,  p.  292,  §  22.  If  real  estate  is  attached,  in  such  case 
the  copy  is  to  be  delivered  to  his  "  tenant,  agent  or  attorney,  if 
any  be  known,"  and  if  not,  then  left  in  the  town  clerk's  oflfice. 
Oen.  Sts.,  p.  294,  §  37 ;  Slade's  Sts.,  p.  65,  §  26. 

It  is  well  settled,  that  the  officer's  return  must  show  a  legal  serv- 
ice according  to  the  requirements  of  the  statute,  or  the  suit  will 
be  dismissed.    Swetland  v.  Stevens,  6  Vt.,  577 ;  Wheeler  v.  Barry, 

6  Vt.,  679 ;  Newton  v.  Adams  et  al.,  4  Vt.,  437 ;  Chase  v.  Davis, 

7  Vt.,  476 ;  Marvin  v.  Wilkins,  1  Aik.,  107 ;  Park  et  al  v. 
Harmon,  ^r.,-14  Vt.,  211.  A  copy  must  be  left  with  each  de- 
fendant. Smilie  v.  Bunnels  et  al,  1  Vt.,  148.  The  trustee  may 
take  advantage  of  the  want  of  service  on  the  principal  debtor. 
Huntington  v.  Bishop,  tr.,  3  Vt.,  616.  If  the  suit  is  improperly 
commenced  by  trustee  process,  the  trustee  may  take  advantage 
of  it,  and  plead  in  abatement  or  move  to  dismiss.  Emerson  et 
al  V.  Paine,  tr.,  9  Vt,  271 ;  Leach  v.  Cook,  tr.,  10  Vt.,  289 ; 
Bradley  v.  Bichmond,  tr.,  6  Vt.,  121. 
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The  opinion  of  the  court  was  delivered  by 

PiEBPOiNT,  C.  J.  The  question  comes  before  this  court  from 
the  decision  of  the  county  court  dismissing  the  action,  on  the 
motion  of  the  trustee,  for  want  of  service  on  the  principal  debtors. 

It  is  insisted  on  the  part  of  the  plaintiff,  that  the  service  on  the 
principal  defendants  was  su£5cient.  It  appears  from  the  return  of 
the  officer,  that  he  attached  upon  the  writ  the  real  estate  of  the 
defendants  and  certain  described  personal  property,  by  leaving  a 
true  and  attested  copy  of  the  writ,  with  a  description  of  the  estate 
and  a  list  of  the  property  attached,  indorsed  thereon,  in  the  town 
clerk's  office  of  the  town  of  Bridgewater,  and  on  the  same  day 
made  service  of  "  this  trustee  writ  on  the  within  named  Theodore 
J.  Allen,  by  delivering  a  true  and  attested  copy  thereof  to  Albert 
Hubbard,  agent  of  said  Allen,"  etc. 

The  87fli  section  of  chapter  83  of  the  General  Statutes,  is  that 
"  When  the  real  estate  of  any  person  shall  be  attached,  a  true  and  at- 
tested copy  of  such  attachment,  together  with  a  description  of  the 
estate  attached,  shall  be  by  the  officer  serving  the  same  delivered 
to  the  party  whose  estate  is  so  attached,  or  left  at  his  dwelling-house 
or  last  and  usual  place  of  abode ;  and  the  officer  making  such 
service,  shall  also  leave  a  true  and  attested  copy  of  such  attach- 
ment, together  with  a  description  of  the  estate  so  attached,  in  the 
office  where  by  law  a  deed  of  such  estate  is  required  to  be  re- 
corded, and  if  the  party  whose  estate  is  attached,  does  not  reside 
in  this  state,  then  such  copy  shall  be  delivered  to  his  tenant,  agent 
or  attorney,  if  any  be  known,  and  if  no  such  tenant,  agent  or  at- 
torney be  known,  then  a  copy  of  such  writ  with  the  officer's  re- 
turn thereon^  lodged  in  the  office  in  which  a  deed  of  such  estate 
ought  by  law  to  be  recorded,  shall  be  deemed  sufficient  service.'' 

This  section  contemplates  that  a  copy  of  the  precept,  with  the 
doings  of  the  officer  serving  the  same  indorsed  thereon,  shall  be 
left  with  the  defendant  or  with  some  person  or  at  some  place  for 
him.  This  seems  to  be  necessary  to  make  the  service  complete, 
and  the  object  is  to  give  him  notice  of  the  proceeding,  and  of  the 
nature  of  the  demand  that  is  made  upon  him,  and  of  what  he  is 
called  upon  to  answer  to.  In  this  case  no  copy  was  left  with  or 
for  the  defendants.    It  is  claimed  by  the  counsel  for  the  plaintiff. 
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that,  as  the  defendants  did  not  reside  in  this  state  and  had  no  ten- 
ant, agent  or  attorney  in  this  state,  the  act  of  the  officer  serving 
the  writ,  in  leaving  a  copy  in  the  town  clerk's  office  with  a  descrip- 
tion of  the  property  attached,  for  the  purpose  of  making  the 
attachment  and  creating  a  lien  thereon,  is  a  compliance  with  the 
statute,  under  the  circumstances  existing  in  this  case,  and  that  the 
act  does  not  contemplate  the  leaving  of  any  other  copy  with  the 
town  clerk  for  the  purpose  of  notice  to  the  defendant. 

This  construction  of  the  statute,  we  think,  is  not  correct.  The 
copy  left  with  the  town  clerk  to  create  the  attachment,  is  not  left 
'  for  the  defendant,  but  becomes  a  part  of  the  files  to  be  kept  in  the 
.  town  clerk's  office,  and  from  which  he  is  to  make  the  record  re- 
quired by  law.  He  is  not  at  liberty  to  give  it  to  the  defendant  nor 
required  to  give  him  any  notice  of  it.  The  copy  required  to  be 
left  with  the  town  clerk  for  the  defendant,  is  another  and  a  differ- 
ent copy  from  that  required  to  constitute  the  attachment.  The 
latter  is  required  to  have  only  a  description  of  the  property 
attached  upon  it.  The  former  must  have  the  officer's  return 
thereon.  This  may  and  often  does  constitute  a  material  difference. 
The  officer's  return  shows  not  only  what  was  attached  by  him,  by 
leaving  the  copy  with  the  town  clerk,  but  whatever  else  was  done 
either  by  attaching  the  personal  property  other  than  what  is  cov- 
.  ered  by  the  copy  so  left,  or  by  service  upon  a  trustee,  etc.,  all  of 
which  it  is  important  to  the  defendant  that  he  should  be  informed 
of,  and  which  he  could  not  learn  from  such  copy  left  to  create  the 
attachment.  Hence  the  propriety  and  necessity  of  the  require- 
ment that  a  copy  should  be  left  containing  such  information.  The 
leaving  of  a  copy  for  the  defendant,  in  cases  like  the  present,  is 
the  only  service  there  is  upon  him.  All  the  other  proceedings  have 
reference  only  to  the  attachment  of  his  property  as  security  for 
the  ultimate  payment  of  the  judgment,  if  the  plaintiff  succeeds  in 
obtaining  one.  When  such  copy  is  left  for  the  defendant,  the 
statute  says  it  shall  be  deemed  sufficient  service.  The  service  is 
then  a  legal  service  and  enables  the  plaintiff  to  enter  his  suit  in 
court  and  proceed  with  it  there ;  but  tiie  law  does  not  regard  this 
as  sufficient  notice :  the  plaintiff  is  still  required  to  take  certain 
prescribed  steps  with  a  view  of  giving  notice  to  the  defendant,  in 
case  he  does  not  appear  in  the  suit  voluntarily. 
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As  no  cop7  was  left  for  the  defendants,  there  is  no  service  upon 
them,  there  is  nothing  that  requires  them  to  appear  in  court,  and 
nothing  can  be  presumed  against  them  from  the  fact  that  they  do 
not  appear. 

The  question  then  arises,  can  the  trustee  take  advantage  of  the 
want  of  service  on  the  principal  defendant  ?  Where  the  defendant 
appears  in  the  suit,  and  submits  himself  to  the  jurisdiction  of  the 
court,  and  does  not  see  fit  to  avail  himself  of  want  of  service,  or 
defect  in  the  form  of  the  proceedings,  he  may  be  regarded  as 
waiving  his  objections ;  a  judgm^at  against  him  would  then  be 
good,'  and  the  trustee  could  not  take  advantage  of  such  defect,  or 
want  of  service ;  but  where  there  is  no  appearance  of  the  princi- 
pal defendant,iuid  it  is  apparent,  upon  the  face  of  the  proceedings, 
that  no  judgment  can  legally  be  rendered  against  him,  the  trustee 
may  well  insist  that  the  whole  proceedings  should  be  dismissed. 
There  can  be  no  judgment  against  the  trustee,  unless  there  is  first 
a  judgment  against  the  principal  defendant,  and  where  it  is  ap- 
parent that  such  judgment  can  not  be  rendered,  the  trustee  ought 
not  to  be  kept  in  court. 

Judgment  of  the  county  court  is  affirmed. 


BoTAL  F.  Sakeb  v.  Levi  Bakes. 

Parent  and  Child.    JEnlistment.    JSmancipation.    Soldier* %  Pay 

and  B<nmty. 

▲  minor  hftring  enlisted  into  the  military  senrloe  of  the  goremment,  with  the  oonaent  of  his 
ftlher,  Is  entitled  to  reoeire  and  oontrol  rach  compensation  as  he  is  entitled  to  firom  the 
BOTemment  or  otherwise,  under  his  enlistment  oontraot;  and  the  town  bounty  paid  by 
the  town  to  whioh  he  gare  his  credit,  belonge  to  him  and  not  to  the  &ther. 

The  eonseni  to  the  minor's  enlistment,  is  a  virtaal  emancipation  or  discharge  of  the  minor 
from  aU  obligations  of  service  or  obedience  to  the  fkther,  so  long,  at  least,  as  the  enlistment 
oontraot  exists. 

The  xights  of  paxmt  and  child  in  respect  to  the  eamingB  and  property  of  minors,  oonsid« 
.«d. 

But  in  this  case,  which  was  as  to  whether  a  town  bonnty  belonged  to  the  flither  or  the  son,  eren 
If  the  ihtb«r  had  a  ri^^t  to  claim  the  money,  there  b«ing  eridonoe  tending  to  show  that  he 
had  rellnqniahed  aU  claim  to  it  and  reoogniied  the  right  of  the  son  to  it,  and  to  control 
It,  the  case  should  at  least  haye  been  sabmitted  to  the  Jury. 
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Assumpsit.  The  declaration  was  in  common  form  of  counts  in 
assumpsit.  Pleas,  tixe  general  issue  and  pleas  in  offset.  Trial  hy 
jury,  May  term,  1867,  Barrett,  J.,  presiding. 

The  plaintiff's  testimony  tended  to  show  that  he  is  the  defend- 
ant's son ;  was  twenty-two  years  old  on  the  seventh  day  of  Novem- 
ber, 1866 ;  that,  with  the  consent  of  the  defendant,  he  enlisted  for 
nine  months,  on  the  18th  day  of  September,  1862,  and  went  into 
the  service  of  the  United  States  as  a  soldier ;  that  of  the  money 
which  was  paid  on  account  of  said  enlistment  and  service  the  de- 
fendant received  a  town  bounty,  the  seven  dollars  per  month  from 
the  state,  and  a  part  of  the  United  States  pay  ;  that  the  plaintiff 
was  discharged  on  the  10th  day  of  August,  1863 ;  that  in  August, 
1864,  the  defendant  consented  that  the  plaintiff  should  again  en^ 
list,  and  went  with  him  from  Royalton  to  Sharon,  that  he  might  do 
so ;  that  the  plaintiff  was  to  have  of  the  town  of  Sharon  six  hund- 
red dollars  bounty,  if  he  should  enlist  for  that  town.  Before  he 
enlisted,  it  was  arranged  between  the  plaintiff  and  the  defendant,, 
that  the  defendant  should  take  said  bounty,  and  repay  it  to  the 
plamtiff  if  he  should  live  to  return.  The  plaintiff  requested  tha 
defendant  to  let  his  two  sisters  have  of  it  twenty-five  dollars  each. 
The  plaintiff  did  enlist  for  said  Sharon  as  a  soldier,  with  the  un- 
derstanding that  he  should  be  transferred  to  the  navy,  which  was 
done.  The  defendant  consented  to  said  enlistment.  In  the  latter 
part  of  November,  1864,  the  plaintiff  had  a  furlough  and  visited 
the  defendant.  The  defendant  had  paid  money  for  the  plaintiff. 
In  said  month  of  November  it  was  agreed  between  the  plaintiff  and 
the  defendant,  that,  over  and  above  what  money  the  defendant  had 
paid  out  for  the  plaintiff,  the  defendant  should  secure  and  pay  to 
the  plaintiff  the  sum  of  four  hundred  dollars.  The  defendant 
wrote  a  note  for  four  hundred  dollars  and  offered  it  to  the  plaintiff, 
which  he  did  not  receive,  claiming  that  the  money  should  be  se- 
cured by  mortgage.  The  defendant  then  promised  that  he  would 
have  papers  made  which  should  secure  to  the  plaintiff  the  payment 
of  said  four  himdred  dollars,  and  leave  them  with  his  (the  plaint- 
iff's) sister  and  her  husband,  Mr.  Root,  for  the  plaintiff.  The. 
plaintiff  soon  left  and  returned  to  the  service  in  the  navy.  The 
defendant  did  not  secure  to  him  the  money,  nor  do  anything  about- 
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it,  except  as  aforesaid.  The  plaintiff  was  discharged  from  the 
navy  on  the  15th  day  of  June,  1865,  and  called  on  the  defendant 
at  Royalton  in  respect  to  said  money,  and  he  would  do  nothing 
about  it.  The  defendant  gave  no  evidence.  He  admitted  that  he 
had  the  six  hundred  dollars  boxmty,  and  claimed  that,  if  the  facts 
were  as  the  plaintiff's  evidence  tended  to  show,  the  plaintiff  had 
no  right  to  recover ;  and  the  court  so  held  and  directed  a  verdict 
for  the  defendant,  which  was  rendered  accordingly,  and  the  court 
rendered  judgment  thereon  for  the  defendant,  to  which  the  plaint- 
iff excepted. 

ITuntan  ^  Oilman,  for  the  plaintiff. 

,  for  the  defendant. 

The  opinion  of  the  court  was  delivered  by 

PiERPomr,  C.  J.  The  principal  question  involved  in  this  case, 
is  as  to  which  of  the  two  (the  plaintiff  or  the  defendant)  the 
money  belonged  to,  which  was  paid  by  the  town  of  Sharon  to  the 
plaintiff  as  bounty  money,  upon  his  enlisting  and  being  mustered 
into  the  United  States  service  as  a  soldier  to  the  credit  of  said 
town,  the  plaintiff  at  the  time  being  a  minor,  and  the  defendant 
being  his  father.  It  is  conceded  that  the  plaintiff  enlisted  with 
the  consent  of  the  defendant.  He  did  not  enlist  by  the  direction 
or  request,  or  in  discharge  of  any  obligation,  of  the  defendant. 
The  duties,  obligations  and  liabilities  which  he  assumed,  were 
directly  at  variance  with  the  duties,  obligations  and  liabilities 
that  he  was  under  to  the  defendant  by  virtue  of  the  relation  of 
parent  and  child,  such  as  the  father  could  not  compel  him  to  per- 
form, and  had  no  right  to  require  of  him. 

When  the  plaintiff  had  enlisted  and  been  mustered  into  the 
service  of  the  United  States,  he  was  entirely  subject  to  the  control, 
direction  and  command  of  the  government,  at  all  times  and  under 
all  circumstances,  until  his  discharge.  The  consent  of  the  defend- 
ant to  the  plaintiff's  enlistment,  was  a  virtual  emancipation  or 
discharge  of  the  plaintiff  from  all  obligations  of  service  or  obedi- 
ence to  the  defendant,  so  long,  at  least,  as  the  enlistment  contract 
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existed,  and  entitled  the  plaintiff  to  receive  and  control  such  com- 
pensation as  he  should  be  entitled  to  from  the  government  or 
otherwise,  under  his  enlistment  contract. 

But  the  question  here  involved,  is  not  in  respect  to  wages,  or 
compensation  for  services,  strictly  speaking,  but  relates  to  a  sum 
paid  by  the  town  to  the  plaintiff,  as  an  inducement  to  enter  into 
the  enlistment  contract  with  the  government  and  to  be  credited 
to  the  quota  of  the  town.  It  was  more  in  the  nature  of  a  gift 
thajx  compensation  for  services.  The  enlistment  contract  was  not 
with  the  town,  but  the  government.  He  performed  no  service  for 
the  town  as  such.  This  money  was  paid  him  for  assuming  the 
risk  to  life  and  limb,  and  the  hardships  and  privations  incident  to 
service  in  the  army.  These  risks  were  all  his  own,  not  his  father's, 
and  we  think  the  money  he  received  as  an  inducement  to  assume 
these  risks,  was  also  his.  The  father  is  not  entitled  to  the  property 
of  his  children  while  they  are  minors,  excefit  so  far  as  it  is  the 
result  of  their  services  which  belong  to  him.  Property  derived 
from  other  sources  or  by  other  means,  they  hold  in  their  own 
right,  and  the  father  has  no  claim  upon  it.  The  father  may  at 
any  time  release  his  right  to  the  services  of  his  minor  child  either 
in  whole  or  in  part,  for  a  definite  period  or  during  his  entire  mi- 
nority. When  he  does  so,  he  has  no  claim  upon  the  child's  earnings 
during  such  period.  Or  he  may  relinquish  his  right  to  the  money 
earned  by  the  child,  or  may  give  money  to  his  minor  child,  and 
if  he  does  so,  he  can  not  resume  it  again  at  his  pleasure.  If  he 
gives  money  to  such  child,  and  afterward  receives  it  from  the 
child  upon  a  promise  to  repay  it  at  a  future  time,  he  is  bound  by 
such  promise,  and  can  not  avoid  it  by  saying  that  the  money  was 
originally  his. 

But  even  if  the  defendant  had  the  right  to  claim  this  money,  the 
evidence  was  very  strong  to  show  that  he  relinquished  all  claim 
to  it  and  recognized  the  right  of  the  plaintiff  to  it,  and  his  right 
to  control  it.  He  received  it  from  the  plaintiff  not  as  his  oWn, 
but  as  the  plaintiff's,  and,  on  receiving  it,  promised  to  pay  out  a 
part  of  it  as  the  plaintiff  directed,  and  to  pay  the  remainder  to  the 
plaintiff  on  his  return  from  the  army.  He  did  pliy  out  a  part  as 
the  plaintiff  directed,  and  afterward,  when  the  plaintiff  returned 
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-apon  a  iiirlough,  he  executed  a  note  to  the  plaintiff  for  the  balance, 
:and  agreed  to  secure  it  by  a  mortgage,  and  deposit  the  note  and 
mortgage  with  a  third  person,  agreed  upon,  for  the  plaintiff  on 
'his  discharge  and  return  from  tile  army.  Upon  these  facts,  the 
jury  woiddhave  been  warranted  in  finding  for  the  plaintiff  on  the 
.ground  that  the  defendant  had  relinquished  all  claim  to  the  money, 
in  fayor  of  the  plaintiff. 
We  think  the  case  at  least  should  have  been  submitted  to  the 

Judgment  reyersed,  and  case  remanded. 


■Mary  E.  Dudley,  appellant,  v.  Executors  op  P.  S.  Ward- 

NER. 

Will.     Copy,      Pleading. 

A  copy  of  ft  wm  maj,  under  oertaln  eiieunutuioes,  be  proved  as  the  wUl  of  a  deceased 
penon ;  therefore,  a  plea  in  whioh  the  only  fltot  alleged  as  an  objection  to  the  probate  of 
the  wiUy  was  thai  "  the  instroment  sought  to  be  established,  purports  to  be  only  a  copy  of 
the  wiU  of,"  etc,  was  ktid  Insnffleient  npon  general  demurrer. 

A  plea  that  *'  said  instrument  or  writing  ought  not  to  be  admitted  to  probate,  because  the  same 
is  not  entitled  to  probate  as  the  last  wiU  and  testament  of,''  etc.,  was  held  insufficient, 
it  being  merely  the  statement  of  a  conclusion,  opinion  or  inference,  without  the  allega- 
tion of  any  flust  on  which  it  is  based. 
'  The  question  oan  be  determined  oaly  upon  a  trial,  whether  the  copy  presented  can  be  estab- 
lished. 

Appeal  from  a  decree  of  the  probate  court  for  the  district  of 
Windsor,  allowing  an  instrument  as  the  last  will  of  F.  S.  Ward- 
ner,  deceased. 

The  appellant  pleaded  several  pleas  in  bar,  to  the  second  and 
third  of  which  the  appellees  filed  a  general  demurrer.  At  the 
Jfay  term,  1867,  Barrett,  J.,  presiding,  the  court  pro  forma 
held  the  said  second  and  third  pleas  sufficient  and  rendered  judg- 
ment for  the  appellant,  to  which  the  appellees  excepted. 

Hie  said  pleas  are  set  forth  in  the  opinion  of  the  court. 

X.  Adams,  for  the  appellees. 
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Julius  Converse^  for  the  appellant. 

The  opinion  of  the  court  was  delivered  by 

PiERPOiNT,  C.  J.  This  case  comes  up  on  an  appeal  from  the  de- 
cision of  the  probate  court  allowing  and  establishing  the  last  will 
and  testament  of  F.  S.  Wardner,  deceased.  In  making  up  the 
issue  to  be  tried  in  the  county  court,  the  appellant  filed  several 
pleas,  to  the  second  and  third  of  which  a  general  demurrer  was 
filed.  The  county  court  adjudged  the  said  pleas  sufScient  and 
rendered  judgment  in  favor  of  the  appellant,  and  establishing 
the  said  will.  To  this  decision  exceptions  were  taken,  and  the 
question  is  brought  before  this  court  for  revision. 

The  second  plea  alleges  that  '*  the  said  instrument  ought  not 
to  be  admitted  to  probate  as  the  last  will  and  testament  of  the  said 
Wardner,  because  the  said  instrument  or  writing  is  not,  and  does 
not  purport  to  be,  the  last  vrill  and  testament  of  the  said  Ward- 
ner, but  purports  upon  its  face  to  be  only  a  copy  of  such  last 
will  and  testament ;  and  this  the  said  appellant,"  etc. 

The  only  fact  alleged  in  this  plea,  is  that  the  instrument  sought 
to  be  established,  purports  to  be  only  a  copy  of  the  will  of  the  said. 
Wardner.  To  make  this  a  sufficient  objection  to  the  establishing 
of  the  will,  it  is  necessary  to  hold  that  under  no  conceivable  cir^ 
cumstances  can  a  copy  of  a  will  be  proved  and  established  as  the 
will  of  a  testator.  We  think  that  circumstances  may  exist  under 
which  a  copy  may  be  proved  as  the  will  of  a  deceased  person. 
Suppose  a  man  dies  leaving  a  will.  In  respect  to  its  existence,  or 
its  due  execution  or  its  provision,  there  may  be  no  question.  A 
copy  may  have  been  taken,  the  correctness  of  which  can  be  fully 
established,  but,  before  it  is  proved  in  the  probate  court,  it  is  acci- 
dentally destroyed  by  fire  or  otherwise.  Can  any  one  doubt  that  in 
such  a  case  the  copy  may  be  proved  and  established  as  his  will  ? 
So  it  is  easy  to  imagine  many  other  circumstances  under  which  < 
the  same  might  be  done.  Of  course,  in  trying  such  a  question^ 
courts  and  juries  would  be  careful  to  see  that  the  proof  was  full 
and  satisfactory.  But  the  question  has  been  expressly  decided  in 
this  state.  In  Minkler  v.  Minkler^s  estate^  14  Vt.,  125,  a  paper- 
purporting  to  be  a  copy  of  the  will  of  Peter  Minkler  was  presented 
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to  the  probate  court  and  disallowed ;  an  appeal  was  taken,  and 
in  the  county  court  the  copy  was  proved  and  established.  The 
case  was  taken  to  the  supreme  court,  and  the  judgment  of  the 
county  court  was  affirmed.  Redfielb,  J.,  says  "  The  issue  in  the 
court  l)elow  was  upon  the  legal  existence  of  the  will  at  the  de- 
cease of  the  testator.  This  was  joined  and  tried  by  the  court. 
They  established  the  will  upon  such  evidence  as  satisfied  them 
that,  although  the  will  had  been  destroyed  by  some  one  before  the 
decease  of  the  testator,  it  was  not  with  his  privity.  We  have  no 
doubt  this  is  perfectly  competent  to  be  done."  The  second  plea, 
we  think,  is  insufficient. 

The  third  plea  is  that  "  the  said  instrument  or  writing  ought  not 
to  be  admitted  to  probate,  because  the  same  is  not  entitled  to  pro- 
bate as  the  last  will  and  testament  of  the  said  Wardner."  This  is 
merely  stating  a  conclusion,  opinion  or  inference,  without  the  al- 
legation of  any  fact  on  which  it  is  based.  There  is  no  traverser 
ble  fact  alleged,  nothing  upon  which  a  legitimate  issue  can  be 
formed.  If  there  were  no  other  ground  upon  which  the  probate  of 
a  will  could  be  refiised,  than  that  it  was  not  the  will  of  the 
party,  this  plea  perhaps  might  be  so  construed  that  it  would 
amonnt  to  the  general  issue,  and  be  good  upon  general  demurrer. 
But  there  may  be  many  reasons  why  a  will  should  not  be  admitted 
to  probate,  even  though  there  is  no  objection  to  the  will  itself; 
&r  instance,  the  maker  of  it  may  not  be  dead,  or  may  never  have 
lived  in  the  probate  district  where  it  is  proposed  to  prove  it,  and 
have  left  no  property  in  it,  or  it  may  have  been  already  proved 
in  another  probate  district  in  this  state,  etc.  We  think  this  plea, 
also,  is  bad. 

The  question  whether  or  not  the  copy  presented  in  this  case  can 
be  established,  is  one  that  can  be  determined  only  upon  a  trial, 
and  in  view  of  all  the  facts  and  circumstances  that  may  be  there 
developed.  The  will  is  probably  in  existence,  and,  for  aught  that 
spears,  may  be  procured  and  produced :  if  it  is,  all  questions  as 
to  the  copy  will  be  obviated. 

Judgment  reversed,  and  case  remanded. 
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Reuben  Kidder  v.  George  C.  Chamberlin. 
Contract.     Consideration.     Fraud.    Arbitrators. 

A  court  of  law  will  not  set  aside  a  oontraot  for  inadequacy  of  ooniiideration  alone.  The  in- 
adequacy  ef  ooniideration  may  be  luoh  as  to  Aimish  evidence  of  fraud. 

But  in  this  case  there  was  no  fraud  either  on  the  part  of  the  plaintiff,  or  the  arbitrators  to- 
yihom.  it  was  referred  to  decide  mpon  what  tenns  the  parties  should  trade  horses. 

Trover  for  a  horse.    Plea,  the  general  issue.    Trial  by  the 
court,  May  term,  1867,  Barrett,  J.,  presiding. 

The  plaintifiF called  as  a  witness  James  M.  Kidder,  who  testified 
that  he  was  a  son  of  the  plaintiff  j  that  after  sundown  on  Sunday, 
July  10, 1865,  he  swapped  horses  with  the  defendant ;  that  the  de- 
fendant proposed  the  trade  ;  that  he  (Badder)  finally  told  him  he 
would  trade  for  825 ;  that  they  bantered  along  until  between  nine 
and  ten  o'clock,  when  Bundy  and  Goodyear  came  to  where  they^ 
were,  and  they  agreed  to  leave  it  to  them  (Bundy  and  Goodyear), 
and  they  decided  that  the  defendant  should  pay  Kidder  $7.50  to* 
boot,  which  he  did  that  night;  that  the  defendant's  horse  was  in 
an- adjoining  pasture ;  that  the  defendant  took  the  plaintiff's  horse 
that  night ;  that  it  was  agreed  that  Kidder  should  get  the  defend- 
ant's horse  in  the  morning,  which  he  did  before  breakfast ;  that 
the  leg  of  this  horse  was  jammed,  and  he  put  tar  on  it ;  that  he 
heard  nothing  about  the  horses  until  the  next  Wednesday  about 
ten  o'clock  in  the  forenoon,  when  he  saw  the  defendant's  girl  lead- 
ing the  horse  he  let  the  defendant  have  up  the  road,  and  when  she 
got  along  where  they  were  mowing,  she  slipped  off  the  bridle  and 
turned  him  into  the  mowing ;  that  his  father  asked  her  what  she 
did  it  for,  and  she  said  her  father  told  her  to ;  that  his  father  told 
her  to  take  it  back  and  tell  her  father  to  take  care  of  it ;  that  she 
ran  down  the  hill ;  that  he  (Kidder)  started  the  horse  out  of  the 
mowing  and  he  went  down  the  road  to  Goodyear's,  and  he  shut 
him  up;  that  he  (Kidder)  went  to  see  about  his  horse,  and  one 
of  the  neighbors  said  the  defendant  and  his  girl  had  been  and  got 
it ;  that  he  then  went  to  the  defendant  and  demanded  his  horse, 
but  the  defendant  refused  to  give  it  up  and  he  never  got  it  back ; 
that  this  horse  was  worth  $135;  that  Goodyear  kept  the  other 
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horse  three  or  four  weeks,  when  it  was  advertised  and  his  (Kid- 
der's) father  went  and  got  it,  and  soon  after  he  sold  it  for  $50 ; 
that  there  was  no  agreement  with  the  defendant  to  take  it  back ; 
that  it  was  worth  about  $50  when  he  let  the  defendant  have  it ; 
that  its  shoulder  was  knocked  down  a  little  when  he  sold  it,  and 
the  horse  was  lame  when  he  let  the  defendant  have  it ;  that  the 
defendant  knew  it,  and  talked  about  it ;  that  nothing  else  ailed  it ; 
that  it  was  kind  and  manageable ;  that  the  defendant  knew  the 
horse  when  they  traded  as  well  as  he  did ;  that  he  said  so  and 
asked  no  favors  of  any  one ;  that  Bundy  and  Goodyear  knew  the 
defendant's  horse  well ;  that  they  drove  his  horse  before  they 
traded ;  that  the  defendant's  horse  was  a  colt  and  had  not  been 
used ;  that  his  father  approved  the  trade. 

Frederick  Gk)odyear,  called  on  the  part  of  the  plaintiflF,  testified 
as  follows : 

"  Kidder  and  the  defendant  could  n't  agree  about  swapping  horses. 
Soon  Bundy  drove  up ;  the  defendant  said  to  Kidder, '  Let 's  leave  it 
to  these  two  men.'  Think  between  nine  and  ten  o'clock  Kidder 
said  he  would  do  it.  I  told  them  I  knew  nothing  about  Bidder's 
horse,  and  wished  to  try  it.  I  knew  the  defendant's  horse,  a  three 
years  old  colt.  Drove  it  near  one  fourth  of  a  mile  and  back,  and 
discovered  it  quite  lame.  Bundy  asked  what  I  thought  of  the 
horse.  1  replied,  '  Seeing  he  is  lame,  I  could  n't  do  near  as  well 
for  Kidder  as  before  I  drove  him.'  He  said  he  was  of  more 
value  to  the  defendant,  because  he  could  put  him  to  business,  and 
the  colt  was  not  old  enough.  He  thought  $10  diflFerence  in  favor 
of  Kidder,  I  thought  about  $5.  We  split  the  difference  and  noti- 
fied the  parties,  and  they  traded." 

On  cross-examination,  the  witness  testified : 

'*  I  saw  shoulder  made  him  lame  ;  I  saw  nothing  else  the  mat- 
ter. Kidder  asked  $25.  The  defendant  told  him  he  could  n't  pay 
any  such  money,  on  account  of  that  shoulder.  Kidder  said  he 
did  not  think  it  would  ever  hurt  him  for  work.  Do  n't  know  as  I 
can  state  anything  else  that  was  said.  They  were  part  of  the 
time  talking  between  themselves  at  a  distance  ;  part  of  the  time 
near  me.  Do  n't  know  as  Kidder  said  any  more  as  to  being  serv- 
iceable. Do  n't  know  as  I  ever  saw  it  before  that  time.  I  thought 
the  defendant's  horse  might  possibly  be  worth  $125  or  $135  ;  if 
Kidder's  horse  was  all  right,  might  name  him  good  for  $100.  After 
I  saw  the  difficulty,  he  would  be  worth  but  little  for  me.  Guess  I 
would  have  paid  $50  for  him.     Think  that  was  my  judgment  at  the 
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time.  Do  n't  know  whether  Bundy  came  to  the  game  conclusion 
I  did.  Tliink  Bundy  thought  the  lameness  did  n't  affect  him  for 
labor.  I  thought  it  doubtful  about  it.  I  discovered  nothing  else. 
I  concluded  the  defendant  ought  to  pay  $5,  because  he  wanted  it 
to  put  into  business.  He  said  the  colt  would  n't  work ;  do  n't  know 
any  other  reason  for  so  deciding.  Tlie  colt  had  a  gash  on  its  leg ; 
thought  not  to  injure  it.  The  deiendfint  drove  it  occasionally ;  a  few 
times  during  the  summer.  Do  n't  know  whether  Bundy  knew 
this  horse  before." 

There  was  no  other  evidence  in  the  case,  except  that  Goodyear 
testified  as  to  the  details  of  the  trade  the  same  as  Kidder. 

The  court  found,  and  It  was  not  contradicted  by  the  defendant, 
that  said  James  M.  Kidder,  in  all  that  he  did  in  the  matter  of 
said  trade,  acted  as  the  agent  and  by  the  authority  of  his 
father,  the  plaintiff,  who  adopted  and  ratified  his  acts.  The  court 
also  found  that  said  James  M.  practiced  no  fraud,  either  by 
representations  or  concealment,  upon  the  defendant ;  that  the  de- 
fendant was  well  acquainted  with  him  and  with  the  horse  of  the 
plaintiff,  and  acted  upon  his  own  knowledge  so  far  as  the  condi- 
tion and  qualities  of  said  horse  were  concerned ;  that  the  action 
of  Goodyear  and  Bundy  in  fixing  the  amount  to  be  paid  by  the 
defendant  as  boot  between  said  horses,  was  wholly  independent  of 
any  act,  practice  or  influence  of  said  James  M.;  that  both 
happened  at  the  place  of  trade  accidentally,  and  without  any  ar- 
rangement, or  procurement,  or  knowledge  of  said  James  M. 
that  either  of  them  was  to  be  there ;  that  said  trade  was  com- 
pleted between  nine  and  ten  o'clock  Sunday  night,  as  the  evi- 
dence tends  to  show,  and  the  negotiation  was  not  commenced  be- 
fore sundown.  The  court  found  such  other  facts  as  the  evidence 
tends  to  show ;  also,  the  value  of  the  horse  sued  for  to  be  $130, 
And  the  value  of  the  horse  that  the  defendant  returned  to  the 
plaintiff  by  his  girl,  as  shown  by  the  evidence,  to  be  $50 ;  that  the 
defendant,  without  the  knowledge  or  consent  of  the  plaintiff  or  said 
James  M.,  took  the  horse  sued  for  from  the  plaintiff's  possession, 
before  he  sent  back  the  other  horse  by  his  girl  as  aforesaid,  and 
that  the  plaintiff  never  did  consent  to  it,  and  thereafter  the  defend- 
ant kept  and  disposed  of  it. 

The  court  held  that  no  fraud  was  practiced  by  the  plaintiff  or 
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his  agent,  said  James  M.,  upon  the  defendant  in  the  making  of 
said  trade,  and  that  the  defendant  was  not  entitled  to  rescind  the 
trade  and  return  the  horse  and  retake  the  one  he  swapped  away  as 
aforesaid,  and  rendered  judgment  for  the  plaintiff  for  $80  dam- 
ages and  costs,  to  which  the  defendant  excepted. 

Huntan*^  Q-ilman^  for  the  defendant,  maintained  that  he  had  a 
right  to  rescind,  by  reason  of  the  inadequacy  of  the  consideration, 
which,  according  to  the  finding  of  the  court,  is  as  1  to  2f ,  and  the 
attending  circumstances.  Howardy.Edgell  et  aL<,  17  Vt.,  9-29; 
Taylor  etal  v.  Olm,  3  Price,  83  (1  Eng.  Ex.,  295);  Twuleton  v. 
Griffith^  1  P.  Wms.,  310 ;  Clarksan  v.  Hanway  et  ah,  2  lb.,  203  ; 
MorriUY.  Aden,  19  Vt,  505. 

On  account  of  the  gross  misconduct  of  one  of  the  arbitrators. 
Russell  Arb.,  120  [110],  442  [627]  ;  Eadsx,  Williams,  31  Eng. 
L.  &  E.,  203  ;   Cabell  v.  Taylor,  18  lb.,  101. 

Washhtm  ^  Marsh,  for  the  plaintiff. 

The  opinion  of  the  court  was  delivered  by 

PiERPOiNT,  C.  J.  This  is  an  action  of  trover  for  a  horse.  The 
defendant  claims  that  the  contract  under  which  the  plaintiff  claims 
title  to  the  horse  in  question,  should  be  set  aside ;  1st,  for  in- 
adequacy of  consideration ;  2d,  on  the  ground  of  fraud  and  cor- 
ruption in  the  persons  to  whom  the  plaintiff  and  the  defendant 
submitted  the  question  as  to  the  terms  on  which  they  should  swap 
horses. 

A  court  of  law  will  not  set  aside  a  contract  for  inadequacy  of 
consideration  alone.  The  inadequacy  of  consideration  may  be 
such  as  to  furnish  evidence  of  fraud.  12  Vt.,  505.  But  in  this 
case  the  county  court  have  expressly  found  that  the  plaintiff  was 
not  guilty  of  fraud  in  making  the  contract.  That  finding  disposes 
of  this  question. 

As  to  fraud  or  corruption  on  the  part  of  the  arbitrators,  the 
county  court  did  not  pass  either  way,  but  it  is  claimed  that,  from 
the  fects  found,  it  is  manifest  one  of  them,  at  least,  did  act  corruptly. 
It  is  apparent  from  the  facts  found,  that  the  arbitrators,  in  agreeing 
upon  the  terms  upon  which  the  parties  should  trade,  did  not  act 
5 
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Upon  the  comparative  market  value  of  the  two  horses,  but  did  act 
principally  upon  the  value  of  the  horses  to  the  parties  as  they 
were  situated,  and  the  purpose  for  which  they  were  wanted.  The 
defendant's  horse  was  an  unbroken  colt  and  had  been  injured ; 
whether  permanently  or  not,  could  not  then  be  certainly  known. 
He  wanted  a  horse  for  present  use.  The  plaintifiF's  horse  was  a 
good  horse  for  business,  but  lame  and  not  very  valuabTe  for  sale. 
In  view  of  all  the  circumstances  the  arbitrators  fixed  the  terms, 
and,  in  doing  so,  probably  did  the  defendant  an  injustice ;  but  we 
see  no  sufficient  reason,  upon  the  facts  found,  for  saying  that  it  was 
corruptly  or  intentionally  done.  The  defendant  made  no  objec- 
tion to  the  terms,  but  readily  ti^aded  upon  them.  It  appears  that 
he  was  as  well  acquainted  with  both  horses  as  the  plaintiflF  or 
either  of  the  arbitrators,  and,  for  aught  that  appears,  was  as  com- 
petent to  judge  of  the  value  of  either  horse  or  of  their  relative 
value  as  any  of  the  persons  connected  with  the  trade. 

Upon  these  circumstances,  we  think  we  should  not  be  warranted 
in  declaring  the  contract  void  on  the  ground  that  the  arbitrators 
acted  corruptly. 

Judgment  of  the  county  court  affirmed. 


John  Patnotg  v.  Job  Sandebs. 
Master  and  Servant,     Contract,     Tender,     Damages, 

Where  » laborer  leaves  his  employer  before  his  term  of  seirioe  hM  expired  and  without  his 
einplo3rer*s  eonsent,  and  the  employer,  althong^  insisting  that  he  does  not  admit  his  Ua- 
bUlty,  olfcn  to  pay  him  foir  his  labor  at  the  r«te  he  would  have  leeelTed  if  he  had  lahorvd 
until  the  end  of  the  time  agreed  upon,  or  makes  a  tender  of  the  amoont  dne  at  that  imte, 
he  (the  employer),  both  by  his  oflter  of  payment  and  by  his  tender,  waives  the  Ihr- 
feitnre  of  the  wages  fbr  the  servioee  perfbrmed.  But  the  laborer  is  not  entitled  to  reeover 
more  than  the  oontract  prioe,  In  any  view  of  the  ease,  vnless  he  had  good  eaose  ft»r 
leaving. 

The  laborer,  having  left  vnlnntarily,  although  by  the  consent  and  aoqidesoeMe  of  the  em- 
plo>*er,  can  recover  only  pro  rtta  on  the  basis  of  the  eontraet  prioe ;  and  the  employer, 
under  the  eli«amstaBee%  Is  not  entitled  to  reeover  damages^ 

The  tendfBr  was  Intsoded  to  be  In  aoeecdanee  with  the  ahova  rule  of  compensation,  but  Iqr 
nastake  was  ton  doUan  lam  than  the  amount  due  under  the  role.  HmU,  that  It  mnst  ha 
reguded  aa  the  mislake  and  mUAvtune  of  the  employer,  and  could  not  have  tiia  snma 
legsl  ellbetontherltfMscf  the  parties  In  the  case,  that  it  would  have  had  If  It  had  beegL 
u  tender  of  the  amount  intended. 
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Book  account.    The  anditor  to  whom  the  case  was  referred . 
reported  as  follows,  viz.; 

"  The  plamtiflF  presented  an  account  in  which  he  charged  to 
the  defendant  $78,  for  39  days^  work  at  |2  per  day. 

"  The  plaintiff  on  or  about  the  19th  day  of  June,  1865,  made  a 
contract  to  labor  for  the  defendant  for  four  months  at  $25  per 
month,  then  following,  at  the  ordinary  work  performed  upon  the 
farm.  The  plaintiff,  who  is  a  Canadian,  represented  to  the  defend- 
ant that  he  was  'a  good  hand.'  He  also  represented  that  he 
was  *  a  good  wood-chopper.*  It  was  expected  by  the  parties,  that 
the  plaintiff  was  to  go  at  work  chopping,  after  hot  weather  was 
over  and  haying  and  harvesting  were  done.  When  the  haying 
was  about  over,  but  the  harvesting  had  not  begun,  on  or  about  the 
29th  or  30th  of  July,  the  defendant  proposed  to  the  plaintiff  and 
another  hand  there  at  work,  to  grind  the  axes  and  go  into  the 
woods  and  find  a  place  to  chop.  To  this  the  plaintiff  objected,  de- 
clining to  do  so,  saying  that  he  was  not  bound  by  his  contract  to 
do  so,  and  that  he  was  not  to  begin  chopping  at  this  time.  The 
auditor  did  not  find  that  the  defendant  at  this  time  intended  to  set 
the  plaintiff  at  work  chopping  and  keep  him  at  it  contirmoualy, 
but  was  of  the  opinion,  and  so  found,  that  the  plaintiff  might  have 
supposed  so  and  therefore  declined  to  enter  upon  that  work.  After 
some  talk  between  them,  the  defendant  insisting  that  the  plaintiff 
should  go  to  work  in  the  woods  chopping,  and  the  plaintiff  declin- 
ing to  do  so,  the  plaintiff  said  he  should  quit.  The  defendant 
proposed  to  settle  with  the  plaintiff  and  pay  him  something  for  his 
work,  but  did  not  admit  that  he  was  holden  by  the  contract  to  do 
so.  No  settlement  was  agreed  upon  and  nothing  was  paid,  but 
the  defendant  offered  to  pay  for  one  month  and  a  half,  if  the 
plaintiff  would  accept  it.  Under  the  above  circumstances,  it  was 
claimed  before  the  auditor,  that  the  plaintiff  was  entitled  to  re- 
cover bjf  the  day  for  his  work  at  |2  per  day.  If  the  court  should 
be  of  the  opinion  that  the  plaintiff  was  entitled,  under  the  state- 
ment above  made  by  the  auditor,  to  recover  by  the  day^  the  aud- 
itor would  allow  the  account  by  the  day  at  fl.60,  which,  as 
computed  by  the  auditor,  amounts  to  $58.50.  If  the  court  should 
be  of  the  opinion  that  the  plaintiff  was  entitled  to  recover  by  the 
month  irrespective  of  the  contract  price,  then  the  auditor  would  al- 
low the  same  at  $30  per  month,  and  the  same  is  computed  at  $45. 
In  case  the  plaintiff  should  recover  merely  the  contract  price,  he 
would  be  entitled  to  recover  $37.50.  The  plaintiff  placed  his 
account  in  the  hands  of  his  attorney,  Mr.  Wilson,  for  collection. 
Mr.  Wilson  presented  the  account  to  the  defendant,  and  the  defend- 
ant, although  he  denied  that  he  was  under  any  legal  liability. 
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said  that  he  was  willing  to  pay  the  plaintiff  for  one  month  and 
a  half  at  $25  per  month,  as  agreed  upon  in  the  contract. 
He  further  said  that  he  had  not  the  money  with  him  but  would 
obtain  it.  Mr.  Wilson  said  he  would  advise  his  client  to  take  it. 
This  was  at  Mr.  Wilson's  ofiBce.  At  this  last  mentioned  time 
there  had  been  a  writ  made  out  on  said  account,  but  not  served, 
and  it  did  not  appear  that  the  defendant  then  knew  it.  After 
that,  on  the  same  day,  Mr.  Wilson  went  to  Mr.  Oilman's  oflSce  to 
do  some  business  with  Oilman,  and  the  defendant,  having  obtained 
some  money,  went  there  and  tendered  to  Wilson  the  sum  of  $27.50, 
which  sum  Wilson  took  and  placed  in  an  envelope,  and  sealed  up 
the  same ;  and  it  was  i)roduced  and  opened  at  the  justice  trial. 
The  auditor  found  that  Wilson  counted  this  money  at  the  time  the 
defendant  made  the  tender,  and  told  the  defendant  that  there  was 
$27.50  ;  but  he  did  not  call  the  defendant's  attention  to  the  fact 
that,  if  he  (the  defendant)  intended  to  tender  the  amount  of  wages 
for  one  month  and  a  half  at  ^2o  per  month,  as  the  defendant 
said  he  desired  to  do,  he  (the  defendant)  had  made  a  mistake 
of  $10.  Mr.  Wilson  intimated  to  the  defendant  that  he  would 
endeavor  to  have  the  matter  arranged  without  suit.  It  was 
strongly  insisted  before  the  auditor,  that  the  tender  was  in  fact  the 
sum  of  $37.50,  but  the  auditor  did  not  so  find.  The  auditor 
found  that  the  defendant  intended  to  tender  $37.50,  the  amount 
of  the  contract  price  at  $25  per  month,  and  supposed  that  he  had 
done  so.  The  auditor  found,  also,  that,  at  the  time  the  defend- 
ant gave  to  Wilson,  the  attorney,  the  money,  he  (Wilson)  said : 
'  Do  you  intend  to  let  me  have  all  tliis  ?'  but  it  did  not  appear  that 
this  was  after  he  (Wilson)  counted  it.  To  this  the  defendant  re- 
plied either  that  he  wanted  to  tender  one  and  a  half  month's 
wages  or  J^37.50.  The  amoiuit  put  upon  the  table,  was  more  than 
the  amount  actually  tendered,  and  Wilson  paid  back  by  making 
change  to  Sanders,  the  defendant.  The  auditor  found  that  botli 
Wilson  and  Sanders  had  to  do  with  making  the  change  to  San- 
ders, but  the  balance,  whatever  it  was,  was  paid  by  Wilson  to  San- 
ders. 

"  The  auditor  found  that  there  was  testimony  tending  to  show 
that  the  plaintiff  was  not  an  ordinary  hand  at  all  kinds  of  farm 
work ;  and  there  was,  also,  testimony  tending  to  show  that  he  was 
an  average  hand,  and  the  auditor  found  that  he  could  earn  and  did 
earn,  in  his  opinion,  the  amount  st<atedby  him  in  his  report  on  file. 
The  day  was  not  a  good  hay-day,  and  the  defendant  testified  that 
it  was  Saturday,  and  he  set  his  hands  at  other  work  than  haying. 

"  The  plaintiff  was.an  experienced  wood-chopper.  The  plaintifl' 
said  he  was  a  good  wood-chopper,  and  that  he  had  worked  at  that 
business  before  he  hired  out  to  the  defendant,  and  he  also  said 
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-that  he  went  to  work  at  that  business  after  he  left,  and  the  auditor 
did  not  find  there  was  any  eyidence  oflFered  to  the  contrary ;  he 
therefore  so  found. 

"  The  defendant  would  have  been  compelled  to  pay  another  man, 
doing  the  same  kind  of  work,  thirty  dollars  per  month,  for  the 
monA  next  following  the  time  the  plaintiff  left ;  and  he  tiierefore 
allowed  the  defendant  $5.  As  to  the  remaining  time,  the  auditor 
was  of  the  opinion  that  the  wages  would  have  been  about  the 
same  as  those  agreed  upon  by  the  parties." 

The  defendant  insisted  that,  upon  the  facts  found  and  reported 
by  the  auditor,  the  whole  of  the  claim  of  the  plaintiflf  should  have 
been  disallowed  by  him,  and  that,  on  those  facts,  the  judgment  in 
the  county  court  should  have  been  for  the  defendant ;  but  the  court, 
at  the  December  term,  1867,  Marcy,  Assistant  J.,  presiding,  held 
otherwise,  and  rendered  judgment  for  the  plaintiff  for  the  sum  of 
seventeen  dollars  and  fifty  cents,  and  for  the  plaintiflf  to  recover 
his  costs  ;  and  the  defendant  excepted  on  the  ground  that  judgment 
should  have  been  for  the  defendant,  and,  if  for  the  plaintiflf,  it  should 
have  have  been  for  a  less  sum. 

HuTOon  ^  CHlmaUy  for  the  defendant,  maintained  that  the 
proposition  made  to  the  plaintiflf,  that  he  should  go  to  chopping, 
was  reasonable  and  within  the  contract ;  that,  under  the  circum- 
stances, it  was  ordinary  farm  work ;  that  the  plaintiflf  had  no  reason 
to  suppose  he  was  to  be  kept  at  that  work  continuously ;  that  the 
report  does  not  show  the  plaintiflf  had  good  cause  for  leaving, 
but  the  contrary ;  that  the  contract  was  entire  for  four  months, 
and  the  plaintiflf  had  no  right  to  recover  for  the  work  he  had 
done.  MiMen  v.  GUkinson,  19  Vt.,  503 ;  St.  A.  S.  B.  Co.  v. 
Wakim,  8  Vt,  64 ;  Hair  v.  Bell,  6  Vt.,  85. 

The  oflfer  to  pay  by  the  defendant,  does  not  change  the  rights 
of  the  parties,  because,  when  he  made  the  oflfer,  he  insisted  that  he 
was  not  bound  to  pay  anything.  The  same  is  true  as  to  the  pay- 
ment made.  K  the  oflfer  made  the  defendant  liable,  it  was  only 
for  the  contract  price,  and  the  payment  made  should  be  allowed 
at  that  sum. 

The  act  of  making  change  and  the  words  of  the  attorney  were 
calculated  to  nuslead ;  without  them  the  defendant  would  proba- 
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bly  liave  discovered  that  it  was  not  ae  much  money  as  he  sup- 
posed. The  money  was  as  and  for  $37.50,  and  was  Teceived  as 
and  for  that  sum.  The  plaintiff  is  bound  by  the  act  of  his  s^ 
tomey,  and  is  not  at  liberty  to  claim  it  was  a  less  sum.  Piekard 
V.  Sears  et  (d.^  33  E.  C.  L.,  115 ;  Cadtf  v.  Owmj  84  Vt,  698. 

The  plaintiff  should  be  allowed,  at  most,  only  the  contract  price. 
The  damages  to  the  defendant  for  the  plaintiff's  leaving,  found 
by  the  auditor,  should  have  been  allowed  by  the  county  court. 

James  J.  Wilson^  for  the  plaintiff. 

The  auditor  finds  that  the  plaintiff's  labor  was  worth  to  the  de- 
fendant $45,  computing  the  same  by  the  month,  and  he  has 
received  but  $27.50. 

The  plaintiff  had  good  cause  to  leave.    34  Vt.,  106. 

An' offer  by  the  defendant  after  the  plaintiff  had  left  his  serv- 
ice, to  pay  the  plaintiff  the  amount  due  him,  at  the  rate  of  com- 
pensation fixed  by  the  original  contract,  was  a  waiver  of  all 
claim  of  forfeiture  or  claim  for  damages.  Seaver  v.  Morse,  20 
Vt.,  620. 

Not  objecting  to  the  plaintiff's  leaving,  but  offering  to  pay  him 
pro  rata,  was  in  effect  consenting  thereto,  and  waives  all  claims 
for  forfeiture  or  damage.     CahUl  v.  Patterson,  30  Vt.,  592. 

If  the  plaintiff  had  cause  for  leaving,  he  can  recover  what  his 
labor  is  worth.    31  Vt.,  162. 

The  tender  of  $27.50  conclusively  admits  every  fact  which  the 
plaintiff  would  be  obliged  to  prove  in  order  to  recover  that  sum. 
1  Green.  Ev.,  §  205. 

The  tender  is  an  admission  of  the  legality  of  the  claim,  and 
denies  only  the  amount,  which,  being  matter  of  fact,  is  concluded 
by  the  finding  of  the  auditor.  Woodward  v.  Cutter,  33  Vt.,  49; 
Dyer  v.  Ashton,  8  E.  C.  L.,  4 ;  Stoveld  v.  Brewin  et  al.,  4  E. 
a  L.,  426. 

The  opinion  of  the  court  was  delivered  by 

Peck,  J.  It  appears  that  about  the  29th  of  June,  1865,  the 
plaintiff  agreed  to  labor  for  the  defendant  for  the  term  of  four 
months  thereafter,  at  the  ordinary  work  performed  on  the  farm. 
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with  this  farther  understanding  that^  after  the  hot  weather  was 
over  and  haying  and  harvesting  done,  the  plaintiff  was  to  go  to 
work  at  (topping.  After  laboring  a  month  and  a  half,  the  plaint- 
iff left  the  defendant's  employ. 

The  first  question  is  whether  the  plaintiff  left  under  such  cir- 
cumstances that  his  leaving  operated  as  a  forfeiture  of  his  wages 
for  the  time  that  he  labored.  The  auditor  has  not  found  whether 
the  plaintiff  had  just  cause  for  leaving  or  not,  nor  has  he  found 
whether  or  not  he  left  by  the  defendant's  consent.  He  has  stated, 
however,  what  transpired  on  the  occasion  of  his  leaving.  The 
court,  therefore,  must  necessarily  make  such  reasonable  inferences 
as  the  facts  found  by  the  auditor  warrant,  so  far  as  necessary  to 
the  decision  of  4he  case.  Under  the  contract,  it  was  not  expected 
that  the  plaintiff  would  be  set  to  chopping  as  a  constant  business 
so  early  in  the  season  as  when  the  defendant  directed  him  to  go 
to  chopping,  on  which  occasion  he  left.  The  plaintiff  then  put 
his  refusal  to  chop  expressly  on  that  ground.  But  there  was  noth- 
ing in  the  contract  that  would  justify  the  plaintiff  in  his  refusal,  if 
only  required  to  chop  that  day  or  temporarily,  if  the  convenience 
of  the  defendant's  business  required  it;  especially  as  it  was  not 
weather  proper  for  haying,  as  the  auditor  finds.  But,  as  we  un- 
derstand the  report,  the  plaintiff  supposed  the  defendant,  by  that 
direction,  designed  to  have  him  then  commence  chopping  as  a  steady 
business ;  but  the  auditor  finds  that  the  defendant  did  not  so 
intend  it.  It  does  not  appear,  however,  that  the  defendant  so  in- 
formed the  plaintiff.  There  seems  to  have  been  a  misunderstand- 
ing between  them  on  this  point,  and  it  resulted  in  the  defendant's 
insisting  on  this  direction,  and  the  plaintiff's  telling  him  he  should 
leave.  But  it  is  not  necessary  to  say  whether  the  plaintiff  was 
justified  in  quitting  the  defendant's  employment,  except  in  refer- 
ence to  the  amount  of  his  compensation,  because,  whether  he  was 
justified  or  not,  we  think  it -resulted  in  the  defendant's  assenting  to 
it.  If  the  defendant  had  been  desirous  to  have  the  plaintiff  re- 
main, he  probably  would  have  explained  to  him  that  the  chopping 
on  that  occasion  was  designed  to  be  only  temporary.  But  the  re- 
port shows^that,  after  the  plaintiff  said  he  should  quit,  the  defend- 
ant proposed  to  settle  with  him  and  pay  him  something  for  liii^ 


72  WINDSOR  COUNTY, 

Ffttnote  V.  Sanders. 

work ;  but  the  auditor  says  he  did  not  admit  that  he  was  holdenby 
the  contract  to  do  so.  Tlie  auditor  does  not  say  that  the  defendant 
insisted  to  the  plaintiff,  that  he  was  not  liable,  but  only  that  he  did 
not  admit  his  liability.  The  auditor  then  adds :  "  No  settlement 
was  agreed  upon  and  nothing  was  paid,  but  the  defendant  offered  to 
pay  for  one  month  and  a  half^  if  the  plaintiff  would  receive  it^* 
Tliis,  we  must  intend,  was  an  offer  to  pay  at  the  contract  price.  This 
is  suflficient  evidence  that  the  defendant  assented  to  and  acquiesced 
in  the  plaintiff's  leaving.  If  so,  it  is  a  waiver  of  the  forfeiture  of 
the  wages  for  the  services  performed  ;  especially  as  the  offer  was 
to  pay  for  the  whole  service  rendered. 

But  even  if  the  plaintiff  did  not  leave  by  the  defendant's  consent, 
the  offer  to  pay  for  the  whole  service  at  the  contract  price,  is  a 
waiver  of  the  forfeiture.  So  is  the  tender  to  Wilson,  the  plaint- 
iflTs  attorney.  It  is  true  that  to  Wilson  he  tendered  but  $27.50, 
but  the  case  shows  that  he  intended  to  tender  $37.50,  and  sup- 
posed he  did  so,  but  made  a  mistake  in  the  amount.  This  is  just 
as  strong  evidence  of  an  intent  not  to  insist  on  the  forfeiture,  as 
if  he  had  tendered  the  $37.50,  as  he  supposed  at  the  time  that  he 
did  tender.  It  is  insisted  on  the  part  of  the  defense,  that  this  ten- 
der can  have  no  such  effect  upon  the  defendant's  right  to  insist  on 
the  forfeiture,  because,  in  the  previous  interview  between  the  de- 
fendant and  Wilson,  when  the  defendant  offered  to  pay  for  one 
and  a  half  month's  wages  at  the  contract  price,  which  is  just  $37.60, 
and  Wilson  told  him  he  would  advise  the  plaintiff  to  take  it,  he  ac- 
companied the  offer  by  a  claim  on  his  part  that  he  was  not  liable. 
What  effect  that  might  have  upon  that  offer  in  reference  to  this 
question,  it  is  not  necessary  to  decide,  as  no  such  claim  accompa- 
nied the  subsequent  tender.  Seaver  v.  Moracj  20  Vt.,  620,  and 
Cahill  V.  Pattersony  30  Yt.,  592,  in  principle  are  decisive  of  this 
question. 

The  question  then  is,  what  is  the  rule  of  compensation  which 
shall  govern  ?  The  plaintiff  claims  to  recover  on  a  qaantum  meruit 
independent  of  the  contract.  On  this  basis,  the  auditor  finds 
the  plaintiff  would  be  entitled  to  recover  more  than  the  contract 
price,  and  fixes  the  amount.  Whether  the  auditor  bases  his  find- 
ing on  the  ground  that  the  labor  for  the  whole  four  months  was 
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worth  more  than  the  stipulated  price,  or  on  the  ground  that  the 
plaintiff  labored  that  portion  of  the  time  when  his  services  were 
the  most  valuable,  he  does  not  tell  us.  The  plaintiff  is  not  entitled 
to  recover  more  than  the  contract  price,  in  any  view  of  the  case, 
unless  the  facts  show  that  he  had  good  cause  for  leaving ;  and  this 
we  can  not  say,  from  the  facts  reported.  The  plaintiff,  having  left 
voluntarily,  although  by  the  consent  and  acquiescence  of  the  de- 
fendant, can  recover  only  pro  rata  on  the  basis  of  the  contract 
price.  Nor  is  the  defendant  entitled  to  a  deduction  of  the  five 
dollars  damages  which  the  report  shows  he  sustained  by  reason 
-of  the  plaintiff's  leaving  his  employ. 

It  is  insisted  by  the  defendant,  that,  upon  the  facts  reported  in 
relation  to  the  tender  of  the  $27.60,  and  which  the  attorney  re- 
ceived, the  plaintiff  is  entitled  to  stand  in  no  better  condition  than 
if  the  $37.50  had  been  tendered  and  received.  But  the  mistake 
in  the  sum  must  be  regarded  as  the  mistake  and  misfortune  of  the 
defendant.  There  is  nothing  in  this  that  can  change  the  legal 
.rights  of  the  parties.  There  is  no  legal  ground  upon  which  we 
can  say  that  the  plaintiff  shall  account  for  the  $10,  which  he  has 
not  received,  and  which  the  defendant  still  retains. 

The  judgment  of  the  county  court  for  the  plaintiff  is  reversed, 
and  judgment  for  the  plaintiff  for  $10  damages,  and  interest  on 
»ihat  sum  from  the  commencement  of  the  suit. 
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Smith  A  Hanbookb  t;.  Abcl  T*  Howard,  ap^ellakt. 

Judgment.    Hxecidian.    Supreme  Court.     County  Court.    BaiL 
Clerk.    AUomey. 

miore  iB  Xko  doubt  but  the  county  court,  within  certain  limits,  has  euch  power  over  i«» 
reoords  and  judgments  as  to  warrant  it  In  ordering  them  oorreoted,  and,  if  neoessaiy,  Cor 
sufficient  reasons,  to  order  a  case  to  be  brought  forward  after  final  Judgment,  andvaoate  that 
judgment,  and  open  the  case  for  further  proceedings.  In  such  case,  it  is  ordinarily  so  lltf  &> 
matter  of  discretion  in  the  county  court,  that  the  supreme  court  will  not  reylse  such  pro- 
ceedings on  exceptions. 

At  the  next  term  of  the  court  after  a  final  judgment  had  been  rendered  in  an  action  of  assump- 
sit, upon  motion  of  the  plaintlflh  and  against  the  objection  of  the  delbndant,  the  old  Judg- 
ment was  brought  fbrward  and  a  new  Judgment  rendered  fbr  the  same  damages  with 
Interest  on  the  damages  for  the  Intervening  time,  fbr  the  purpose  of  charging  the  bail, 
who  had  been  discharged  through  fkilure  of  the  clerk  to  Issue  an  execution  against  the 
defbndanVs  body.   HeZrf,  that  the  vacating  of  the  old  judgment  was  erroneous. 

The  plaintiflIN  or  their  counsel  desired  the  execution  on  the  first  Judgment  to  run  against 
the  body  of  the  defendant,  but  neglected  to  direct  the'derk  so  to  issue  It,  and  the  exe- 
cution ran  against  the  goods,  etc.,  instead  of  against  the  body,  and  was  returned  iMiZte 
bona.  Heat  that  If  the  plalntlflli  wereentitled  to  an  execution  against  the  body,  they  should 
have  called  for  such ;  that  it  was  not  the  fitult  of  the  clerk,  that  the  execution  did  not  mft 
against  the  body.  It  being  an  action  of  general  assumpsit,  the  plaintifB!  were  entitled 
prima  faeU  only  to  such  an  execution  as  the  clerk  issued. 

It  is  no  part  of  the  official  duty  of  the  clerk,  to  issue  an  execution,  until  it  is  called  fbr  by  the 
party  entitled  to  It. 

Judgment  was  rendered  in  this  case  at  the  May  term,  1867,  of 
the  county  court,  and  an  execution  issued  July  15, 1867,  against 
the  goods,  chattels  and  lands  of  the  defendant,  but  not  against 
his  body.    It  was  returned  nulla  bona. 

At  the  December  term  of  the  court,  the  plaintiffs  moved  to  have 
the  suit  brought  forward  and  entered  on  the  docket,  and  that  the 
entry  of  judgment  be  stricken  off,  and  the  judgment  vacated,  and 
judgment  be  rendered  at  the  December  term  for  the  plaintiflFs  on 
the  report,  and  that  they  might  have  execution  thereon  in  pursu- 
ance of  the  precept  of  the  original  writ.  The  motion  was  supported, 
by  the  affidavit  of  Gteorge  Tenney,  attorney  for  the  plaintiffs,  which 
was  found  to  be  true,  and  was  as  follows,  viz.: 

"  I,  Gteorge  Tenney,  attorney  for  the  plaintiffs  in  said  case, 
hereby  make  affidavit,  and  say  that,  at  the  last  May  term  of  said: 
court,  judgment  was  rendered  in  favor  of  the  plaintiffs  and  against 
the  defendant,  upon  the  report  of  John  W.  Loveland,  J.  D.  Hos- 
ley  and  William  S.  Carter,  who  had  been  appointed  referees,  for 
the  sum  of  five  hundred  fifty-three  dollars  fifly-five  cents  damages,. 
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and  seveajy-foar  dollars  twenty-eight  cents  costs  of  suit,  and  that 
execution  was  issued  thereon  the  16th  day  of  July,  A.  D.  1867. 

'^  That,  in  and  by  the  original  writ  in  this  case,  the  officer  seir- 
ing  it  was  conunanded,  for  want  of  goods,  chattels  or  estate  of  said 
defendant  to  be  found  in  his  precinct,  to  arrest  his  body,  and  that 
on  the  6th  day  of  September,  A.  D.  1864,  the  defendant  was  ar- 
rested thereon  by  Asa  T.  Barron,  an  indifferent  person  therein 
named,  and  duly  authorized  to  make  service  thereof,  and  that,  be- 
ing so  arrested,  one  Abel  Howard  became  his  surety  or  bail,  by 
indorsing  his  name  as  bail  on  the  back  of  said  writ. 

"  That  said  execution  so  issued,  by  an  inadvertence  or  error  of 
the  clerk  of  said  court  who  issued  the  same,  did  not  contain  any 
direction  to  the  officer  serving  the  same  for  tfie  arrest  of  the  body 
of  the  defendant,  but  only  to  attach  or  levy  it  upon  his  goods, 
chattels  or  lands.  And  that  it  was  put  into  the  hands  of  Lorenzo 
Richmond,  sheriff  of  said  county,  an  officer  authorized  by  law  to 
levy  and  serve  the  same,  the  12th  day  of  August,  A.  D.  1867,  and 
within  thirty  days  from  the  time  of  final  judgment  therein,  to  wit, 
July  13, 1867.  And  that  the  same  was  returned  by  said  officer 
to  the  clerk  of  said  court,  within  sixty  days  from  the  time  of  ren-^ 
dering  said  judgment,  to  wit,  Sept.  7, 1867,  with  his  return  there- 
on that  he  had  made  diligent  search  for  said  Abel  T.  Howard, 
debtor,  defendant,  throughout  his  precinct,  and  could  not  find  any 
goods,  chattels  or  lands  belonging  to  him  whereon  to  satisfy  said 
execution,  and  therefore  returned  it  to  the  clerk  of  the  court  from 
whence  it  issued,  in  no  way  satisfied. 

**  And  I  do  ftirther  say  that  I  am  informed,  and  believe,  that 
said  Abel  T.  Howard,  defendant,  is  now,  and  has  for  several  years 
past  been,  engaged  in  teaching  in  some  school  or  academy  in  the 
state  of  New  Jersey,  and  has  no  known  goods,  chattels  or  lands 
in  this  state,  nor  any  interest  therein.  And  I  am  also  informed,  in 
course  of  some  negotiations  had  with  the  father  and  brother  of 
said  defendant  for  settlement  since  the  defect  in  said  execution 
became  known  to  them,  that  the  defendant  had  his  affairs  so  fixed 
that  no  levy  or  collection  could  be  made  against  him  there,  and 
that  he  coidd  entirely  avoid  payment  of  this  judgment  by  keeping 
out  of  this  state,  which  he  would  do. 

"  And  further,  that,  presuming  said  execution  to  have  been  is- 
sued in  proper  form,  I  had  never  examined  it  with  reference  to 
its  being  so,  and  had  no  knowledge  of  it  till  informed  by  the  officer 
after  its  final  return  to  the  court. 

"By  reason  of  said  clerical  error  in  the  form  of  said  exe- 
cution, by  which  the  plaintiffs  seem  to  be  without  other  remedy 
for  recovery  of  the  amount  of  their  said  judgment,  I,  therefore, 
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at  this  term  of  said  court,  enter  a  motion  to  bring  forward  said 
case  between  said  parties,  that  it  be  entered  upon  the  docket  of 
this  term,  and  that  such  order  may  be  made  therein  as  to  justice, 
right  and  equity  may  appertain. 

Geobge  Tenney,  Attorney  for  Plaintiffs." 

This  affidavit  was  duly  sworn  to. 

The  court,  Barrett,  J.,  presiding,  granted  the  motion,  vacated 
the  judgment  rendered  at  the  May  term,  and  gave  judgment  for 
the  plaintiffs  for  the  same  damages  as  at  the  May  term,  adding 
thereto  interest  from  July,  1867, and  for  the  same  costs;  to  which 
the  defendant  excepted. 

Norman  PauL^  for  the  defendant. 

Courts  have  no  right,  either  by  law  or  equity,  to  erase  and  blot 
out  their  judgments,  or  to  obliterate  them,  and  say  they  shall  be 
held  for  naught  and  new  entries  of  the  same  judgment  made,  at  a 
future  term  of  the  court ;  especially  when  third  parties,  sustaining 
the  ancillary  relation  of  bail  or  surety  to  the  plaintiff  and  liable 
to  respond  to  the  judgment,  are  affected  by  such  a  proceeding. 
Fletcher  v.  Pratt  et  a?.,  4  Vt.,  182 ;  Brainard  and  Newton  v. 
Burton  and  Withey^  5  Vt.,  97 ;  Orvis  v.  Isle  La  Motte^  12  Vt., 
195. 

A  judgment  is  final  when  the  party  in  whose  favor  it  is  rendered, 
takes  out  an  execution  or  is  entitled  to  an  execution,  and  courts 
have  no  right  to  fix  a  time  when  a  judgment  shall  become  final, 
other  than  the  term  at  which  it  was  rendered.  Gen.  Sts.,  ch.  88, 
•§  95  ;  Day  v.  Lamb,  7  Vt.,  426 ;  WhUe  River  Bank  v.  Dovmer  et 
al.,  29  Vt.,  832 ;  Pavl  v.  Burtm  et  al.,  82  Vt.,  148 ;  Eoar  v. 
Jail  Commissioners,  2  Vt.,  402 ;  Strong  v.  Edgerton,  22  Vt.,  249. 

The  cbrk  is  not  bound  to  issue  an  execution  against  the  body,  in 
<5ases  founded  on  contract,  where  the  defendant  is  arrested  on  an 
affidavit,  unless  specially  directed  by  the  plaintiff  or  his  counsel  to 
do  so,  and  if  he  fails  to  do  so,  it  can  not  be  assigned  as  error. 

The  ex  parte  affidavit  of  Tenney  should  not  be  received. 

George  Ten^ney,  for  the  plaintiffs. 
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The  opinion  of  the  court  was  delivered  by 

Peck,  J.  The  plaintiffs  recovered  final  judgment  in  the  county 
court  at  the  May  term,  1867,  in  an  action  of  general  assumpsit. 
At  the  December  term,  1867,  on  motion  of  the  plaintiffs  and  against 
objection  by  the  adverse  party,  the  county  court,  under  an  order 
to  that  effect,  brought  forward  the  case,  vacated  the  judgment,  and 
rendered  judgment  for  the  same  damages  and  costs  as  in  the  for- 
mer judgment,  adding  thereto  interest  on  the  damages  in  the  mean 
time.  To  this  whole  proceeding  at  the  December  term,  1867,  the 
defendant  excepts. 

The  motion  of  the  plaintiffs  was  granted  by  the  county  court, 
solely  on  the  facts  set  forth  in  the  aflSdavit  of  the  attorney  of  the 
plaintiffs  in  the  suit,  which  affidavit  is  made  part  of  the  exceptions. 
The  only  ground  for  the  motion  set  forth  in  the  affidaidt,  is  that 
the  original  writ  issued  against  the  body  of  the  defendant ;  that 
the  defendant  procured  bail  upon  the  writ ;  that,  by  inadvertence 
or  error  of  the  clerk,  the  execution  issued  only  against  the  goods, 
chattels  and  estate  of  the  defendant,  and  that,  within  thirty  days 
after  the  rendering  of  the  judgment,  it  was  delivered  to  a  proper 
officer  to  serve,  who,  within  sixty  days  from  the  rendering  of  the 
judgment,  duly  returned  the  same  with  his  return  of  non  est  in- 
ventu8  thereon ;  that  the  attorney,  presuming  the  execution  to  have 
issued  in  proper  form,  never  examined  it,  and  had  no  knowledge 
to  the  contrary,  till  informed  by  the  officer  after  its  final  return. 
There  is  no  doubt  but  the  county  court,  within  certain  limits,  has 
such  power  over  its  records  and  judgments  as  to  warrant  the  court 
in  ordering  them  corrected,  and,  if  necessary,  for  sufficient  reasons,, 
to  order  a  case  to  be  brought  forward  after  final  judgment,  and 
vacate  that  judgment,  and  open  the  case  for  further  proceedings. 
In  such  case,  it  is  ordinarily  so  far  a  matter  of  discretion  in  the 
county  court,  that  this  co'irt  will  not  revise  such  proceedings  On 
exceptions.  But  the  question  in  this  case,  is  whether  the  cause 
alleged  and  the  purpose  in  view  bring  the  case  within  the  sc  ope 
of  the  power  and  discretion  of  that  court,  so  as  to  be  beyond  the 
power  of  this  court  to  revise  their  doings  on  exceptions.  We  think 
not.  The  original  judgment  of  the  county  court  was  in  all  re- 
spects regular  and  correct,  as  to  both  the  proceedings  of  the  court,. 
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and  the  doings  of  the  clerk  in  making  up  the  judgment  in  pursu- 
ance of  the  decision  of  the  court.    The  only  object  and  the  avowed 
purpose  of  bringing  the  case  forward  and  having  another  judg- 
ment rendered,  at  a  subsequent  term,  were  to  charge  the  bail  on 
the  writ ;  a  remedy  which  the  party  had  lost,  or,  rather,  which  they 
had  failed  to  acquire,  by  reason  of  their  neglect  to  comply  with  the 
statutory  requirements  to  perfect  it.     By  reason  of  such  neglect, 
the  bail  was  discharged  by  the  provisions  of  the  statute.     It  may 
be  said  that  it  was  an  error  of  the  clerk,  and  that  the  court  ought, 
therefore,  to  relieve  the  plaintiffs  from  the  consequences  of  such 
error.     But  it  is  not  a  mistake  in  the  judgment,  but  in  the  subse- 
quent process  founded  on  the  judgment.     But  we  do  not  regard  it 
as  so  much  the  error,  or  mistake,  of  the  clerk,  as  of  the  party  or 
their  counsel.    It  is  no  part  of  the  official  duty  of  the  clerk  to  issue 
an  execution,  till  it  is  called  for  by  the  party  entitled  to  it.    And 
when  called  for  in  this  case,  it  was  the  duty  of  counsel  to  call  for 
an  execution  against  the  body,  if  he  was  entitled  to  it  and  desired 
such  execution.    It  was  an  action  of  general  assumpsit,  wid  prima 
facie  the  plaintiffs  were  entitled  only  to  such  an  execution  as  the 
clerk  issued.    In  this  form  of  action,  it  is  only  upon  the  ground 
that  a  proper  affidavit  was  filed  with  the  authority  signing  the 
writ,  or  on  issuing  the  execution,  that  the  plaintiff  can  claim  that 
he  is  entitled  to  an  execution  against  the  body.    Whether  the  affi- 
davit filed  on  issuing  the  writ,  entitled  the  plaintiffs  to  an  execution 
iCgainst  the  body,  we  need  not  decide.    If  a  county  court  writ  is 
signed  by  a  justice  of  the  peace,  the  affidavit  never  comes  into  the 
counly  court ;  so  the  clerk  has  no  means  of  knowing  whether 
one  was  filed  or  not.    Whether  the  writ  was  signed  by  the  clerk 
or  not,  in  this  case,  the  exceptions  do  not  show,  and  a  copy  of  the 
writ  has  not  been  furnished  us.    This,  however,  is  immaterial,  for 
even  if  it  was  signed  by  the  clerk,  if  the  plaintiffs  desired  an  exe- 
cution against  the  body  of  the  defendant,  it  was  their  duty  to 
call  for  such  execution.     At  least,  they  are  no  less  in  fault  than  the 
clerk,  even  if  any  fault  is  attributable  to  the  clerk.    If  such  a 
proceeding  as  this  can  be  had  to  charge  bail  when  once  discharged, 
it  may  be  resorted  to  to  charge  a  sheriff,  when  the  debtor  was  com- 
mitted on  the  original  writ,  and  the  sheriff  has  allowed  the  debtor 
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to  depart,  as  he  would  be  obliged  to,  after  the  time  has  expired 
within  which  the  debtor  must  be  taken  in  execution  by  statute  ; 
or  to  revive  lost  liens  upon  property  attached,  after  the  officer 
has  let  it  go  back  into  the  hands  of  the  debtor.  So,  too,  this  pro- 
ceeding might  be  resorted  to  to  defeat  the  rights  of  subsequent 
attaching  or  levying  creditors.  In  this  case  the  effect  may  be  to 
charge  the  bail,  when,  had  a  proper  execution  issued  seasonably 
against  the  debtor,  the  bail  might  have  discharged  himself  by  sur- 
rendering up  the  principal.  The  mischief  of  such  proceedings 
might  be  incalculable. 

In  AUen^B  adminUtrdtor  v.  Thrally  in  Rutland  county,  two  or 
three  years  since,  there  was  property  attached  on  the  original 
writ,  the  plaintiff  died  pending  the  suit,  the  administrator  entered 
and  prosecuted  the  suit  and  recovered  judgment,  took  out  an  execu- 
tion and  delivered  it  to  a  proper  officer  within  the  thirty  days,  and 
the  officer  did  what  is  required  in  such  cases  to  charge  the  prop- 
erty attached,  and  duly  returned  the  execution  unsatisfied.  It  was 
then  discovered  that  the  execution  was  taken  out  in  the  name  only 
of  the  original  plaintiff,  not  mentioning  the  administrator,  and  the 
judgment  was  described  in  the  execution  as  if  the  original  plaint- 
iff had  been  still  alive.  The  county  court,  on  motion  of  the  plaintiff, 
at  the  subsequent  term,  granted  leave  to  have  the  execution 
amended  by  the  clerk ;  and  on  exceptions  the  supreme  court  held 
it  was  error,  on  the  ground,  mainly,  that  otherwise  it  might  charge 
the  officer  or  his  bailees,  who  were  already  discharged  by  reason 
of  the  defect  in  the  execution.  That  case  was  decided  after  two 
elaborate  arguments  (the  last  being  at  the  general  term),  and  a 
review  of  all  the  leading  authorities  in  England  and  in  this  coun- 
tiy.  The  principle  of  that  case  is  decisive  of  this,  although  the 
relief  in  this  case  is  sought  in  a  different  mode.  The  motion  in 
this  case  ought  to  have  been  denied  on  the  very  ground  on  which 
the  plaintiffs  prayed  to  have  it  granted,  that  is,  the  charging  of  the 
baU. 

Judgment  reversed,  and  case  remanded. 
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Ella  A.  Sterling  v.  Sylvester  W.  Sterling. 
Bastardy.     Evidence.     Impeachment. 

Eyidenoe  on  the  part  of  the  defense.  In  a  prosecution  for  hastardy,  tending  to  Bhoiv  sexual 
intercourse  by  the  plaintiff  with  others  than  the  defendant,  and  acts  of  indecent  funiliarity 
with  them  tending  to  show  such  interoonxse,  outside  of  the  time  within  which,  aooording. 
to  the  course  of  nature,  the  child  in  question  could  have  been  begotten,  is  inadmissible. 
Nor  is  this  evidence  rendered  admissible  by  inquiries  as  to  such  acts,  being  first  made  of 
the  plaintiff  on  the  stand,  and  her  denial  of  them.  Nor  does  her  answering  without  ob> 
jection  give  the  defendant  the  right  to  introduce  evidence  to  contradict  her  answers,  even 
for  the  purpose  of  impeaching  or  discrediting  her  testimony. 

The  error  in  admitting  such  testimony,  is  not  cured  by  the  direction  of  the  court  to  the  jniy 
in  the  charge  not  to  consider  it,  as  it  had  no  tendency  to  show  that  the  defendant  was  not 
the  Ikther  of  the  child,  the  verdict  being  for  the  defendant. 

Evidence  t)iat  the  plaintiff  applied  to  a  physician  fbr  medicine  to  procure  an  abortion,  and  that 
she  attempted  to  procure  an  abortion,  and  what  she  said  to  others  on  that  subject,  is  inad- 
missible in  a  prosecution  for  bastardy.  It  would,  therefore,  l>e  error  for  the  oourt  to  admit 
it,  and  charge  the  Jury  that  it  was  evidence  tending  to  contradict  and  discredit  the  plaintiff, 
she  having  denied  it  on  crose^xaminatlon. 

One  witness  testified  that,  after  the  child  was  bom,  he  asked  the  plaintiff  whose  firalt  it  was- 
that  the  defendant  and  his  wife  had  no  children,  and  that  she  replied  she  did  not  know. 
Held,  that  the  question  and  the  reply  should  have  been  excluded  by  the  oourt. 

The  ruling  of  the  county  court  In  admitting  the  testimony  of  Wilbur  N.  Thurston  as  to  the 
conduct  of  the  plaintiff  with  Carlos  Thurston,  prior  to  the  time  when  the  child  could  have 
been  begotten,  held  erroneous,  under  the  circumstances  of  the  case. 

The  plaintiff,  in  such  prosecution,  can  not  bo  regarded  as  becoming  a  mere  nominal  par^ 
without  interest,  by  the  town's  assuming  the  control  of  the  prosecution  •,  her  declarations^ 
therefore,  after  the  town  assumes  control,  in  relation  to  material  feots  in  the  case,  are  evi- 
dence in  chief,  but  not  conclusive. 

Evidence  tending  to  show  that  the  complainant's  general  reputation  for  truth  and  veracity 
was  not  good,  both  prior  and  subsequent  to  the  time  when  this  controversy  arose,  held  ad- 
missible under  proper  instructions  to  the  jury  as  to  the  force  and  weight  to  be  given  to  it. 

Complaint  for  bastardy ;  sworn  to  November  28, 1865.  Plea, 
not  guilty.  Trial  by  jury,  May  term,  1867,  Barrett,  J.,  pre- 
siding. 

The  complainant  testified,  and  her  testimony  tended  to  prove 
that  the  defendant  had  intercourse  with  her  on  the  31st  day  of 
May,  1865,  and  that  the  child  was  then  begotten  by  the  defendant ; 
that  at  that  time  she  was  sixteen  years  of  age ;  that  the  child 
was  born  on  the  4th  day  of  March,  1866  ;  that  she  was  a  single 
woman  and  never  married ;  tliat  at  the  age  of  six  years  the  de- 
fendant and  his  wife  took  her  to  bring  up  as  their  own  child 
(they  having  no  children  of  their  own),  and  that  she  was  ever 
afterward  called  Sterling,  but  her  real  name  was  Luce ;  and  that 
she  lived  in  the  defendant's  family  until,  on  the  night  of  the  2d 
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of  June,  1865,  between  two  and  three  o'clock  in  the  morning,  she 
left  the  defendant's  house  in  Sharon,  to  seek  lier  mother's  house  in 
Strafford  which  was  some  six  or  eight  miles  distant,  which  she 
reached  the  next  day  (June  3),  at  about  5  o'clock,^,  tw.,  having 
called  on  an  acquaintance  on  the  way  and  taken  dinner  with  her. 
She  further  testified,  and  her  testimony  tended  to  show  that,  when 
she  left  the  defendant's  house,  she  did  not  know  where  her  mother 
lived,  never  having  visited  her  but  twice  after  she  went  to  the  de- 
fendant's to  live,  and  that  she  took  with  her  a  small  bundle  of  cloth- 
ing, and  went  along  the  road  past  the  houses  of  one  Thurston  and 
one  Avery,  and  then  turned  into  a  lot,  and  remained  until  the  dew 
was  off  in  the  morning,  and  then  came  back  into  the  road,  and 
passed  along  the  road  toward  her  mother's,  inquiring  of  different 
persons  living  on  the  road  the  direction  and  route  to  her  mother's. 
Her  testimony  further  tended  to  prove  that,  when  she  was  about 
ten  years  old,  the  defendant  fij'st  commenced  his  attempts  to  have 
intercourse  with  her,  and  continued  those  attempts  from  time  to 
time,  as  he  had  opportunity,  for  about  a  year,  when  he  succeeded 
in  having  intercourse  with  her ;  and  after  this  he  frequently  had 
intercourse  with  her ;  and  the  last  time  he  thus  had  intercourse 
was  on  the  31st  day  of  May,  as  above  stated ;  and  that  he  had 
intercourse  with  her  about  one  week  previous  to  that  time ;  and  that 
the  defendant  used  to  say  to  her  that  he  had  taken  her  as  his  child, 
and  that  she  must  mind  him  and  do  as  he  said. 

On  cross-examination  she  was  inquired  of,  whether  she  had  not 
had  intercourse  with  any  other  person,  and  she  stated  that  she  had 
not ;  and  she  was  particularly  interrogated  in  tliis  respect  and  as  to 
particular  instances  named.  She  was  further  inquired  of,  as  to 
her  acquaintance  and  familiarities  with  Carlos  Thurston,  King 
Blanchard  and  Monroe  Walbridge,  neighboring  young  men,  and 
she  stated  that  they  were  frequently  at  the  defendant's  house  when 
she  lived  there ;  sometimes  when  the  defendant  and  his  wife  were 
there,  and  sometimes  when  they  were  gone ;  and  frequently  some 
neighboring  girls  would  be  there  at  the  same  time,  and  they  would 
have  games  and  plays  ;  and  that  sometimes  she  may  have  sat  in 
their  laps;  but  denied  all  improper  familiarities  with  them.  She 
was  further  interrogated  on  cross-examination,  whether  she  did 
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not  tell  one  Mrs.  Brown  that  the  night  she  left  the  defendant's 
house  she  stayed  in  Thurston's  barn,  and  whether  she  did  not  tell 
her  that  she  got  breakfast  for  Carlos  Thurston  in  the  morning ; 
and  she  denied  telling  her  so,  and  denied  that  the  fact  was  so. 
She  was  further  inquired  of,  as  to  having  stated  to  said  Mrs- 
Brown,  who  was  a  town  pauper  supported  at  her  mother's,  a 
great  variety  of  facts  and  circumstances,  at  diflFerent  times  after 
the  child  was  sworn  and  until  its  birth  and  beyond,  until  Mrs. 
Brown  was  removed  from  her  mother's,  sometime  after  the  birth 
of  the  child,  in  relation  to  her  condition  and  what  she  had  said 
and  done ;  and  as  to  some  of  the  inquiries  she  admitted  that  she 
might  have  so  stated  in  the  hearing  of  Mrs.  Brown,  and  as  to 
others  she  denied  having  so  stated,  and  denied  that  the  fact  was  so. 

Mrs.  Brown  was  subsequently  called  by  the  defendant  as  a 
witness,  and  stated  that  Ella  told  her  that  she  staid  in  Thurston's 
barn  the  night  she  left  the  defendant's  house,  and  got  breakfast  for 
Carlos  Thurston  in  the  morning,  and  stated  as  to  many  other  facts 
and  circumstances  of  which  inquiry  had  been  made  of  Ella  on 
cross-examination,  and  many  of  w^hich  had  been  denied  by  Ella 
as  aforesaid.  The  defendant  proposed  further  to  prove  by  Mrs. 
Brown  that,  whilst  Ella  was  living  at  her  mother's,  she  attempted 
to  procure  an  abortion  of  her  child,  and  that  she  knew  this  from 
what  she  saw  and  heard  and  fi'om  what  Ella  told  her,  and  that 
Ella  had  told  her  that  her  mother  had  sent  her  medicine  to 
Canaan,  N.  H.,  whilst  Ella  was  living  there,  in  August  or  Sep- 
tember, 18(i5,  for  this  purpose.  To  this  testimony  the  plaintiff's 
counsel  objected,  Init  the  court  overruled  the  objection  and  per- 
mitted the  witness  to  testify,  to  which  the  plaintiff  excepted.  The 
witness  testified  substantially  as  above  stated. 

Ella  and  the  testimony  on  her  part  given  by  her  mother,  de- 
nied any  such  attempts  and  the  sending  of  any  medicine  for  such 
purpose. 

The  defendant  called  Dr.  Whitcomb  as  a  witness,  and  offered  to 
prove  by  him  that  on  the  25th  day  of  November,  1865,  Ella  ap- 
plied to  him  to  know  whether  slie  was  pregnant,  and  when  he 
informed  her  that  she  was,  she  wanted  to  get  some  medicine  to 
get  rid  of  the  child.     To  all  inquiries  about  wanting  to  get  medi- 
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cine  for  the  purpose  of  an  abortion  the  plaintiflF  objected,  but  the 
court  overruled  the  objection  and  permitted  the  inquiry,  to  which 
the  plaintiflf  excepted.  The  witness  stated  that  she  inquired  for 
medicine  for  this  purpose,  but  he  declined  to  let  her  have  any. 

The  defendant  offered  to  prove  by  the  following  named  wit- 
nesses, intercourse  by  Ella,  and  facts  tending  to  show  intercourse 
with  other  men,  at  the  times  and  under  the  circumstances  herein- 
after stated,  to  which  the  plaintiff's  counsel  severally  objected ; 
but  the  court  overruled  the  objections  and  permitted  the  witnesses 
to  testify,  to  which  the  plaintiff  excepted.  The  witnesses  testified 
substantially  as  follows. 

Edmund  Burke  testified  that  about  five  years  ago,  in  the  winter, 
when  Ella  was  attending  school  in  his  district,  one  night  when  she 
was  stopping  with  his  sister,  he  asked  her  to  get  into  his  bed,  and 
she  did,  and  he  had  intercourse  with  lier. 

Harlow  J.  Lee  testified  that  late  in  the  fall  of  1862  or  1863 
he  was  at  the  defendant's  house,  where  his  brother  was  living,  and 
between  sundown  and  dark  was  playing  "  I  spy"  with  Ella,  his 
brother  and  another  boy,  and  went  behind  the  barn  with  Ella,  and 
there  had  intercourse  with  her. 

Alonzo  Avery  testified  that  in  the  spring  of  1864  he  was  at 
the  defendant's  house,  and  the  defendant  and  his  wife  were  gone, 
and  Ella  asked  him  into  the  bedroom,  and  he  there  had  intercourse 
with  her. 

Wilbur  N.  Thurston  testified  that  in  February,  1865,  he  went  to 
the  defendant's  house,  in  company  with  his  cousin,  Carlos  Thurs 
ton,  in  the  evening,  and  that  Ella,  Josephine  Blanchard  and 
Prank  Sterling  were  there ;  that  the  defendant  and  his  wife  were 
not  at  home ;  that  they  had  a  dance  during  the  evening ;  that 
Ella  sat  in  his  lap  and  unbuttoned  his  pants,  and  he  felt  of  her 
person;  that  Carlos  and  Josephine  went  up  stairs,  taking  a 
hght,  and  were  gone  a  short  time ;  that  after  they  came  down, 
in  about  half  an  hour,  Carlos  took  Ella  and  went  into  the  back 
room,  and  was  gone  about  ten  minutes ;  that  when  they  started  off 
home,  both  girls  went  out  with  them  and  kissed  them.  He  further 
testified  that  this  was  the  only  time  he  ever  saw  Ella,  previous  to 
this  court. 
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Dora  Blanchard  testified  that  in  the  spring  of  1864  she  went  to 
the  defendant's  to  make  a  visit,  in  company  with  Eliza  Downing, 
and  found  Ella  on  the  floor  with  one  Joel  Adams,  that  Ella's 
clothes  were  up,  and  that  Joel  was  on  top  of  her. 

There  was  no  testimony  which  tended  to  show  that  either  said 
Edmund  Burke,  Harlow  J.  Lee,  Alonzo  Avery,  Wilbur  N.  Thurs- 
ton, or  Joel  Adams,  was  the  father  of  this  child,  or  that  either  of 
them  was  with  or  saw  said  Ella  at  any  time  within  the  period 
when  the  child  must  have  been  begotten. 

The  defendant  introduced  one  Flanders  as  a  witness,  who  testi- 
fied that,  after  the  child  was  born,  he  asked  Ella  whose  fault  it  was 
that  the  defendant  and  his  wife  had  no  children,  and  that  she  re- 
plied that  she  did  n't  know.  To  this  testimony  the  plaintiff  ob- 
jected, but  the  court  admitted  the  same,  to  which  the  plaintiff 
excepted. 

The  defendant  introduced  no  evidence  tending  to  show  that 
Ella  had  intercourse  with  any  other  person  within  the  period  when 
the  child  must  have  been  begotten,  but  claimed  that,  from  Ella's 
admissions,  she  must  have  seen   Carlos  Thurston   and  Monroe 
Walbridge  the  night  she  left  the  defendant's  house,  although  there 
was  no  testimony,  aside  from  such  admissions,  that  she  did  see 
either  of  them  that  night  or  the  next  morniftg;   and   the   de- 
fendant claimed  that  the  child  might  then  have  been  begotten. 
The  defendant  also  claimed  that  the  child  might  have  been  begot- 
ten on  the  4th  day  of  July,  on  the  occasion  of  a  celebration  at 
Strafford,  at  which  Ella  and  her  sister  attended,  going  from  their 
mother's  on  foot  in  the  morning  three  or  four  miles  to  the  village, 
and  riding   home    in  the   evening  with   said   Carlos  Thurston 
and  one  Jefferson  Walker  from  Strafford  together,  leaving  Straf- 
ford about  eleven  o'clock  in  the  evening  of  the  4th  to  go  to  Mr, 
Flanders's,  in  Sharon,  a  distance  of  about  three  miles ;  that  Ella 
arrived  at  Mr.  Flanders's  about  sunrise,  but  that  before  going 
there,  not  wishing  to  disturl)  Mr.  Flanders's  family,  she  went  to 
her  mother's,  who  lived  a  short  distance  from  the  road  and  about 
a  mile  from  Mr.  Flanders's,  and  arrived  there  about  three  o'clock  in 
the  morning ;  and  that  she  said  the  reason  why  they  were  long  on 
the  road,  was  that  they  lost  their  way,  the  night  being  dark  ;   al- 
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though  Ella  testified  that  nothing  improper  took  place  on  this 
occasion,  and  there  was  no  testimony  tending  to  show  the  con- 
trary.  The  defendant  introduced  evidence  tending  to  show  that 
the  complainant's  general  reputation  for  truth  and  veracity  is  not 
good,  and  the  plaintiff  claimed  that  such  testimony  should  be  con- 
fined to  her  reputation  before  this  controversy  arose,  and  that 
whatever  reputation  in  this  respect  sh^  had  acquired  between  that 
time  and  the  time  of  trial,  could  not  be  received ;  but  the  court 
permitted  the  inquiry  generally,  coming  down  to  the  time  of  trial, 
to  which  the  plaintiff  excepted.  It  appeared  in  evidence  that  the 
complainant  has  not  lived  in  the  vicinity  of  the  defendant's  since 
she  left  his  house  in  June,  1865,  but  has  lived  a  part  of  the  time 
at  her  mother's  in  Strafford,  and  a  part  of  the  time  has  worked  out 
near  her  mother's,  and  a  part  of  the  time  has  lived  with  her  uncle, 
in  Canaan,  N.  H.  The  impeaching  witnesses  called  by  the  defend- 
ant, mostly  reside  in  the  vicinity  of  the  defendant's,  and  many  of 
fliem  stated  that  they  had  heard  no  reports  against  Ella's  charac- 
ter for  truth  previous  to  her  leaving  the  defendant's,  but  had  heard 
such  reports  since,  and  some  of  them  stated  that  they  had  heard 
no  such  reports  until  a  short  time  previous  to  this  trial.  The  re- 
ports previous  to  Ella's  leaving  the  defendant's,  were  mostly  in 
relation  to  two  or  three  matters  of  difiSculty  and  controversy 
which  she  had  with  a  schoolmistress  and  another  girl  in  the 
school  district. 

This  prosecution  was  controlled  and  managed  by  the  town  of 
Sharon,  where  the  complainant  has  her  legal  settlement,  and  the 
overseer  of  the  poor  filed  his  certificate  for  that  purpose  with  the 
clerk  of  this  court  on  the  18th  day  of  January,  1866. 

There  was  testimony  in  the  case  tending  to  prove  that  Ella 
stated  to  Mrs.  Brown  that,  upon  leaving  Mr.  Sterling's  on  the 
night  of  the  2d  of  June,  she  went  to  the  barn  of  Mrs.  Thurston, 
mother  of  Carlos  Thurston,  and  remained  in  the  barn  until  morn- 
ing ;  that  she  stopped  at  Mrs.  Thurston's  house  and  got  breakfast 
for  Carlos  (his  mother  being  absent  from  home,  and  the  fact  that 
she  was  absent  being  known  to  Ella  before  she  left  Sterling's),  and 
that  after  breakfast  sometime  she  started  up  the  road  in  the  di- 
rection of  Ml".  Roberts's  and  Mr.  Rix'«.     Ella  denied  that  such  was 
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the  fact  and  that  she  so  stated.  It  also  appeared  in  evidence  that, 
in  about  a  week  or  ten  days  after  leaving  Mr.  Sterling's,  Ella 
went  to  work  in  the  family  of  Mr.  Henry  Flanders,  in  Strafford, 
who  lived  but  a  short  distance  from  her  mother's,  and  remained  in 
his  family,  as  a  hired  girl,  for  about  seven  weeks ;  that,  after  she 
had  been  there  a  few  days,  she  had  a  discharge  resembling  her 
monthly  turn ;  and  the  evidence  on  the  part  of  the  defendant  tended 
to  show  that  the  discharge  was  very  copious  and  profuse.  That 
shortly  after  this  she  went  to  Strafford  to  attend  the  celebration  of 
the  4th  of  July  in  that  place,  and  in  the  night  of  that  day,  at  about 
eleven  o'clock,  she  was  seen  coming  from  the  direction  of  the 
common  in  that  village  to  the  steps  of  the  hotel  alone,  and  soon 
a  man  came  from  the  same  direction,  and  after  that,  the  same 
night,  she  rode  home  with  Carlos  Thurston  and  Jefferson  Walker 
and  her  sister. 

Prom  the  testimony  in  relation  to  efforts  to  procure  an  abortion, 
in  connection  with  other  evidence,  it  was  claimed  by  the  defend- 
ant, in  argument  to  the  jury,  that  there  was  design  on  the  part 
of  Ella  to  hasten  the  birth  of  the  child,  so  as  to  bring  it  within 
the  time  in  which  the  defendant  might  have  begotten  it,  and  that 
the  birth  was  thus  hastened,  and  that  that  testimony  tended  to 
contradict  and  discredit  Ella  and  her  mother  as  witnesses. 

The  court  charged  the  jury  fully  and,  amongst  other  things, 
that  testimony  as  to  admissions  and  statements  made  by  Ella, 
was  not  merely  evidence  tending  to  discredit  her  by  contra- 
dicting her,  but  was  proper  to  be  considered  as  evidence  in  chief 
bearing  upon  the  main  issue,  and  as  tending  to  prove  the  facts 
themselves  thus  sworn  to  have  been  admitted  and  stated  by  her. 
To  this  the  plaintiff  excepted.  The  court  also  told  the  jury  that 
the  e\adence  tending  to  show  acts  of  intercourse  and  improper 
familiarities  of  Ella  with  persons  whom  the  evidence  did  not 
tend  to  show  to  have  had  intercourse  with  her  within  the  time 
in  which  the  child  must  have  been  begotten,  was  not  to  be 
considered  by  them,  as  it  had  no  bearing  on  the  question  of  the 
defendant's  being  the  father  of  the  child.  Also,  that  the  evidence 
as  to  attempts  to  procure  an  abortion,  had  no  tendency  to  show  that 
the  defendant  was  not  the  father  of  the  child,  and  was  proper  to  be 
considered  only  as  contradicting  and  tending  to  discredit  Ella  and 
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her  mother.    The  plaintiflf  excepted  to  the  use  thus  permitted  to 
be  made  of  that  evidence.    Verdict  for  the  defendant. 

French  ^  Johnson^  for  the  plaintiff. 

The  testimony  as  to  pretended  sexual  intercourse,  and  acts 
tending  to  show  improper  familiarities,  with  Ella  by  others  than 
the  defendant,  long  before  this  child  could  have  been  begotteu, 
was  not  admissible  upon  any  principle  ever  recognized  in  this 
court.  To  permit  such  testimony  would  create  separate  and  dis- 
tinct issues  having  nothing  to  do  with  the  guilt  or  innocence  of 
the  respondent,  and  would  protract  trials,  and  distract  the  minds 
of  the  jury.  It  does  violence  to  all  our  ideas  of  a  jury  trial. 
The  testimony  must  be  confined  to  the  i%9ue  on  trial,  Thayer  v. 
BavU^  38  Vt.,  163 ;  Morse  v.  Pineo,  4  Vt.,  281 ;  Spears  v. 
Forrest,  15  Vt.,  435;  StaU  v.  Smith  et  ah,  7  Vt.,  141;  Coirir 
monwealih  v.  Churchill,  11  Met.,  538 ;  Jackson  v.  Lewis,  13 
Johns.,  504.  A  party  is  not  permitted  to  prove  that  a  witness  is 
a  notorious  counterfeiter  to  impeach  his  testimony.  Crane  v. 
Thayer,  18  Vt.,  162;  Commonwealth  v.  Moore,  3  Pick.,  194; 
C.  ^  P.  R.  It.  It.  Co.  V.  Baxter,  32  Vt.,  805-814. 

This  case  bears  no  analogy  to  that  class  of  cases,  where  the 
attorney  in  good  faith  states  that  he  intends  to  connect  the  testi- 
mony with  other  testimony  which  will  make  it  material,  but  fails 
to  do  so.  Here  there  was  no  such  statement,  and  in  no  supposa- 
ble  state  of  the  case  could  the  evidence  be  proper  or  material. 
Earris  v.  Holmes,  30  Vt.,  352 ;  State  v.  McDonnell,  32  Vt.,  i91. 

The  fact  that  inquiries  had  been  put  to  Ella  on  cross-examina- 
tion, in  relation  to  improper  familiarities  with  certain  persons, 
does  not  render  this  testimony  competent  for  the  purpose  of  con- 
tradicting her.  The  defendant  was  bound  by  her  answers  in  this 
respect.     Stevens  et  al.  v.  Beach,  12  Vt.,  585. 

The  testimony  of  Dr.  Whitcomb,  that  Ella  applied  to  him  for 
medicine  to  procure  an  abortion,  November  25,  1865,  and  of 
Mrs.  Brown,  that  Ella  attempted  to  procure  an  abortion  while 
living  at  her  mother's,  and  that  Ella  told  her  that  her  motlier  sent 
her  medicine  for  this  purpose  in  August  or  September,  1865,  was 
improperly  received.  It  had  no  tendency  to  prove  or  disprove 
that  the  defendant  was  the  father  of  the  child. 
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The  defendant  had  no  right  to  ask  Ella  if  such  was  not  the  fact, 
on  cross-examination.     Sweet  v.  Sherman,  21  Vt.,  23. 

The  inquiry,  if  made  to  Ella  on  cross-examination,  was  clearly 
collateral  and  irrelevant,  and  the  defendant  had  no  right  to  intro- 
duce evidence  to  contradict  her  on  this  point.  Stevens  et  al.  v. 
Beach,  12  Vt.,  585 ;  State  v.  Thiheau,  30  Vt.,  100 ;  Randolph  v. 
Woodstock,  35  Vt.,  291 ;  1  Green.  Ev.,  §  449. 

This  evidence  was  introduced  and  used  ])y  the  defendant  for  gen- 
eral purposes  of  defense.  The  court,  in  their  charge,  limited  it  to 
contradicting  Ella  and  her  mother.  It  was  error  in  the  court  to 
permit  its  use  for  any  purpose.  Sargeant  v.  Sargeant  et  ah,  18 
Vt.,  371 ;  1  Green.  Ev.,  §  449 ;  and  cases  cited  above. 

Washburn  ^  Marsh,  for  the  defendant. 

Testimony  which  has  a  legitimate  tendency  to  create  a  doubt 
as  to  the  paternity  of  the  child,  is  admissible.  Hence,  testimony 
that  the  woman  had  intercourse  with  other  men  at  and  about  the 
time  the  child  was  begotten,  has  always  been  held  admissible  to 
rebut  her  testimony  as  to  the  defendant's  being  the  father.  State 
v.  Johnson,  28  Vt.,  518. 

The  testimony  in  this  case  tending  to  show  that  Ella  knew  that 
Carlos  Thurston  was  at  home  and  that  his  mother  was  absent  the 
night  she  left  Sterling's,  and  that  she  stayed  upon  the  premises 
that  night  and  got  ])reakfast  for  him  in  the  morning,  proved  that 
they  iiad  the  means  and  opportunity  for  having  intercourse,  if 
they  were  so  inclined.  The  defendant  claims  that  such  inter- 
course was  then  had.  The  subsequent  conversation  between  Ella 
and  Carlos  as  to  her  being  pregnant,  has  a  direct  tendency  to 
prove  that  such  intercourse  did  take  place.  Kimball  v.  Locke, 
31  Vt.,  683  ;  Thayer  v.  Davis,  38  Vt.,  165. 

Under  the  rule  stated  in  these  cases,  the  testimony  of  Wilbur 
N.  Thurston  was  admissible,  as  tending  to  show  previous  inter- 
course between  Carlos  Thurston  and  Ella.  Norfolk  v.  Gaylord, 
28  Conn.,  309. 

The  testimony  of  Edmund  Burke,  Harlow  J.  Lee,  Alonzo 
Avery,  and  Dora  Blanchard,  had  a  legitimate  tendency  to  satisfy 
the  minds  of  the  jury  upon  the  same  point.     Although,  standing 
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■alone,  it  might  not  be  competent  upon  the  issue,  yet,  when  con- 
nected with  the  fact  that  Ella  had  full  and  free  opportunity  the 
night  she  left  Sterling's,  to  have  intercourse  with  Carlos  Thurs- 
ton, and  the  circumstances  tending  to  show  her  previous  familiar- 
ity with  him,  it  tends  most  strongly  to  the  conclusion  that  she  did 
not  allow  that  opportunity  to  pass  unimproved. 

The  question  presented  is  not  that  decided  in  Mor9e  v.  Pineo^  4 
Yt.,  281,  and  Spears  v.  Forrest^  15  Vt.,  435  ;  that  evidence  of 
reputation  as  a  prostitute,  is  not  admissible  as  an  impeachment  of 
the  character  for  truth.  The  question  here,  is  whether  the  fact 
that  a  woman  has  had  intercourse  with  others  repeatedly,  and 
•even  upon  her  own  solicitation,  has  any  tendency  to  prove  that 
she  had  intercourse  with  one  with  whom  she  had  been  on  terms 
•of  indecent  familiarity,  when  she  had  full  opportunity  sought  by 
herself,  to  have  such  intercourse.  Would  not  the  fact  that  a 
woman  had  been  in  the  habit  of  free  intercourse  with  men,  have 
some  tendency  to  prove  her  motive  in  going  with  a  man  to  a  house 
of  ill  fame  ?  Wills's  Cir.  Ev.,  25.  Kimball  v.  Locke,  31  Vt.,  685. 
The  case  is  within  the  reasoning  of  the  court  in  State  v.  Johnson, 
28  Vt.,  512,  and  Staie  v.  Reed,  39  Vt.,  417. 

If  the  testimony  was  incompetent,  without  connecting  it  with 
other  testimony,  bearing  upon  the  time  when  the  child  might  have 
been  begotten,  the  judgment  should  not  be  reversed,  if  the  testi- 
mony was  properly  withdrawn  from  the  consideration  of  the 
jury.  Harris  v.  Holmes,  30  Vt.,  355  ;  Kimball  v.  Locke,  31  Vt., 
687  ;  Northfield  v.  Plymmcth,  20  Vt.,  591 ;  0.  ^  P.  B.  B.  B.  Co. 
T.  Baxter,  32  Vt.,  815. 

The  testimony  in  reference  to  the  attempts  at  procuring  an 
abortion,  was  admissible,  in  connection  with  other  testimony  in  the 
case.  The  defendant  claimed,  and  the  testimony  tended  to  prove, 
that  the  child  might  have  been  begotten  on  the  night  of  the  4th 
of  July.  The  testimony  of  Dr.  Whitcomb  upon  this  point,  was 
clearly  admissible. 

There  was  testimony  in  the  case  tending  to  show  that  the  birth 
of  the  child  was  hastened  by  means  used  for  that  purpose.  The 
testunony  of  Dr.  Whitcomb  as  to  Ella's  application  for  medicine, 
And  the  testimony  of  Mrs.  Brown  as  to  what  she  saw  and  heard 
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and  what  Ella  told  her  in  reference  to  an  attempted  abortion,  had 
a  direct  connection  with  that  testimony,  and  tended,  with  that,  to 
prove  that  the  child  was  begotten  after  she  left  Sterling's,  and  hj 
some  person  other  than  the  defendant.  This  testimony  was,  at 
least,  competent  to  the  extent  to  which  the  court  allowed  the  jury 
to  consider  it,  as  contradicting  and  tending  to  discredit  Ella  and 
h^r  mother.  The  testimony  of  Mr.  Flanders  had  a  legitimate 
tendency  to  contradict  Ella  as  to  the  paternity  of  the  child.  K 
her  testimony  was  true,  she  did  know  that  it  was  not  the  fault  of 
the  defendant,  that  he  had  lived  with  his  wife  twenty  years  with- 
out having  children.  The  ruling  of  the  court  as  to  the  impeach- 
ment of  the  prosecutrix,  was  correct.  Her  present  character 
was  the  point  in  issue.     Willard  v.  Qooderwugh^  30  Vt.,  393. 

The  testimony  as  to  the  admissions  and  statements  made  hj 
Ella,  was  not  merely  evidence  tending  to  contradict  and  discredit 
her,  but  evidence  in  chief  bearing  upon  the  main  issue,  and  tend- 
ing to  prove  the  facts  themselves  sworn  to  have  been  admitted  and 
stated  by  her.  G^n.  Sts.,  493,  §  12,  §  13,  §  14 ;  Sherman  v.  Johrt- 
sorij  20  Vt.,  667  ;  Humphrey/  et  ux.  v.  Kassotiy  26  Vt.,  760 ; 
Loomis  etal.  v.  Loomisj  26  Vt.,  198. 

The  opinion  of  the  court  was  delivered  by 

Peck,  J.  The  evidence  introduced  on  the  part  of  the  defense, 
tending  to  show  sexual  intercourse  by  the  plaintiflF  with  others 
than  the  defendant,  and  acts  of  indecent  familiarity  witli  them, 
tending,  as  was  claimed,  to  show  such  intercourse,  outside  of  the 
time  within  which,  according  to  the  course  of  nature,  the  child  in 
question  could  have  been  begotten,  was  improperly  admitted. 
Evidence  of  this  character  is  limited  to  such  acts  within  the  time 
the  child  could  have  been  begotten.  This  evidence  was  not  ren- 
dered admissible  by  the  iiKjuiries  as  to  such  acts  having  been  first 
made  of  the  plaintiflF  on  the  stand,  and  her  denial  of  them.  The 
defendant  had  no  right  to  make  such  inquiries,  and,  when  made, 
the  plaintiff  had  her  election  to  answer  or  not,  as  she  pleased. 
Her  answering  without  objection  does  not  give  the  defendant  the 
right  to  introduce  evidence  to  contradict  her  answers ;  not  even 
for  the  purpose  of  impeaching  or  discrediting  her  testimony.     The 
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defendant,  having  made  the  inquiries  of  her  as  to  such  collateral 
matter,  must  take  such  answers  as  she  gives  ;  at  least,  he  can  not 
introduce  evidence  to  contradict  her  in  this  respect.  We  under- 
stand this  to  be  not  only  in  accordance  with  the  principles  of 
evidence,  but  in  conformity  to  the  long  and  well  settled  practice  in 
prosecutions  for  bastardy.  In  Commonwealth  v.  Moore^  8  Pick., 
194,  which  was  a  prosecution  for  bastardy,  such  evidence  was 
offered  on  the  part  of  the  defense,  and  claimed  to  be  admissible, 
not  only  as  tending  to  impeach  the  credit  of  the  mother  as  a 
witness,  but  also  as  tending  to  show  that  the  defendant  was  not 
the  father  of  the  child,  and  it  was  held  to  be  clearly  inadmissible. 

Tlie  error  is  not  cured  by  the  direction  of  the  court  to  the 
jury  in  the  charge,  not  to  consider  it,  as  it  had  no  tendency  to 
show  that  the  defendant  was  not  the  father  of  the  child.  It  had 
already  had  its  influence  on  the  minds  of  the  jury,  and  it  would  be 
extremely  improbable,  if  not  impossible,  that  the  jury  could  know 
what  their  conviction  would  have  been  on  the  material  fact,  had 
this  evidence  not  been  in  the  case.  This  point  was  decided  in 
Conn.  ^  Pass.  B.  R.  R.  Co.  v.  Baxter^  32  Vt.,  805,  where  the 
reasons  are  well  assigned.  It  was  proper  for  the  court  to  give 
such  instructions  after  they  had  discovered  the  error,  because  it 
might  have  some  influence  in  removing  the  impression  created  by 
that  evidence,  and  had  the  verdict  been  the  other  way,  the  error 
would  have  tecome  immaterial.  But  as  the  verdict  was  for  the 
defendant,  the  error  is  not  cured. 

The  objection  to  the  defendant's  ofler  to  show  by  Dr.  Whitcomb 
that  the  plaintiflF  applied  to  him  for  medicine  to  procure  an  abor- 
tion, and  to  show  by  Mrs.  Brown  that  the  plaintiff  attempted  to 
procure  an  abortion  and  what  the  plaintiff  said  on  that  subject, 
ought  to  have  been  sustained,  and  the  evidence  excluded.  And 
the  court  erred  in  charging  the  jury  that  it  was  evidence  tending 
to  contradict  and  discredit  the  plaintiff  and  her  mother.  This 
was  decided  in  Sweet  v.  Sherman^  21  Vt.,  23.  In  that  case,  the  de- 
fendant offered  to  prove  such  fact  both  by  inquiring  of  the 
plaintiff  on  cross-examination,  and  by  a  physician  introduced  by 
the  defendant,  and  it  was  held  that  it  was  properly  excluded.  In 
the  opinion  in  that  case  it  is  said,  that  it  had  no  tendency  to  prove 
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whether  the  defendant  was  the  father  of  the  child,  and  that  it 
could  not  be  claimed  as  proper  matter  by  way  of  impeaching  the 
plaintiflF  as  a  witness.  The  fact  of  an  attempt  to  procure  an 
abortion  being  wholly  immaterial  to  the  issue  on  trial,  if  the 
defendant  chooses  to  make  such  inquiry  on  cross-examination,  and 
the  witness  chooses  to  answer,  the  defendant  must  be  content  with 
such  answer  as  he  gets. 

The  indecent  question  put  to  the  plaintiff  by  Mr.  Flanders 
and  her  reply,  should  have  been  excluded  by  the  court.  The 
plaintiff  would  naturally  repel  such  a  question  in  the  shortest  pos- 
sible way,  and  her  reply  furnishes  no  just  ground  of  inference 
against  her. 

But  it  is  insisted  by  the  counsel  of  the  defendant,  that  the  evi- 
dence of  Wilbur  N.  Thurston  as  to  what  transpired  at  the  defend- 
ant's house  in  February,  1865,  was  properly  admitted.  This 
transaction  was  not  within  the  time  the  child  could  have  been 
begotten,  as  the  child  was  bom  March  4, 1866.  If  actual  inter- 
course with  others  than  the  defendant,  outside  of  the  time  the 
<5hild  could  have  been  begotten,  is  inadmissible,  clearly  indecent 
familiarity  with  the  witness,  outside  of  that  time,  must  be  incompe- 
tent. It  is  claimed  that  the  evidence  of  this  witness  tends  to 
prove  sexual  intercourse  between  the  plaintiff  and  Carlos  Thurston 
on  that  occasion.  The  deportment  between  Carlos  Thurston  and 
the  plaintiff  to  which  this  witness  testified,  claimed  to  be  suspi- 
cious, is  that,  in  the  evening,  those  two  left  the  room  where  the 
rest  of  the  company  were,  and  went  into  the  back  room,  and  were 
gone  about  ten  minutes.  Divesting  the  case  of  the  inadmissible 
evidence  with  which  it  was  incumbered,  this  circumstance  can 
hardly  be  said  to  be  any  evidence  of  sexual  intercourse  on  that 
occasion.  But  if  any  evidence  at  all,  the  presumption  must  be 
extremely  slight.  But  in  any  view  of  it,  not  being  within  the 
time  the  child  could  have  been  begotten,  it  was  of  itself  alone 
incompetent  evidence.  But  it  is  claimed  that  this  evidence  of 
Carlos  Thurston  and  the  plaintiff  going  into  the  other  room 
together,  is  rendered  admissible  by  other  evidence  in  the  case. 
It  appears  that  the  plaintiff  had  testified  that  she  took  her  bundle 
of  clothes  between  two  and  three  o'clock  in  the  morning  June  2, 
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1865,  and  left  the  defendant's  house  where  she  had  resided  since 
six  years  old,  and  started  for  her  mother's  some  six  or  eight  miles 
from  there,  and  on  her  way  passed  by  Thurston's  where  Carlos 
Thurston  lived.  There  was  evidence  that  she  then  knew  that 
Mrs.  Thurston  was  absent  from  home.  It  is  insisted  that  the  testi- 
mony of  Mrs.  Brown,  to  the  eflfect  that  the  plaintiflF  told  her  that, 
after  leaving  the  defendant's  house  on  that  occasion,  she  went  to 
Mrs.  Thurston's  bam  and  staid  till  morning,  and  stopped  at  Mrs. 
Thurston's  house  and  got  breakfast  for  Carlos  Thurston  (which 
was  denied  by  the  plaintiflF),  tends  to  show  that  the  child  may 
have  been  begotten  by  Carlos  Thurston  on  that  occasion,  and,  also, 
that  what  was  said  at  Mr.  Planders's  between  Carlos  Thurston  and 
the  plaintiflT  a  few  weeks  after  she  left  the  defendant's  house,  tends 
to  show  the  same.  Whatever  tendency  this  evidence  had  for  this 
purpose,  the  defendant  could  have  the  benefit  of.  If  it  were 
proved  that  the  plaintiff  had  intercourse  with  Carlos  Thurston  on 
the  morning  of  that  2d  of  June,  it  would  not  necessarily  show 
that  the  paternity  of  the  child  was  not  imputable  to  the  defend- 
ant; but  it  would  be  competent  evidence,  as  it  would  tend  to 
render  it  imcertain  which  was  the  father  of  the  child.  It  is 
claimed  on  the  part  of  the  defense,  that,  in  order  to  confirm  this 
circumstantial  evidence  of  intercourse  with  Carlos  Thurston  on 
the  2d  of  June,  the  evidence  of  Wilbur  N.  Thurston  as  to  the 
plaintiff  and  Carlos  Thurston  going  into  a  room  together,  is  ad- 
missible, although  previous  to  the  time  when  the  child  must  have 
been  begotten.  Thayer  v.  Davis,  38  Vt.,  163,  is  relied  on  in  sup- 
port of  this  proposition.  In  that  case,  the  plaintiff,  according  to 
her  testimony,  was  but  fourteen  years  old  when  the  child  was 
begotten ;  she  had  not  seen  the  defendant  for  a  year  or  more 
before  the  child  was  begotten  ;  and  the  further  fact  appeared  by 
the  exceptions  in  that  case  (though  not  appearing  in  the  report), 
that  the  plaintiff  testified  that  the  child  was  begotten  while  she 
was  riding  home  with  the  defendant  in  the  evening  from  a  concert 
and  dance.  The,  short  time  they  were  alone  together,  the  slight 
acquaintance  she  apparently  had  had  with  the  defendant,  as  her 
testimony  then  stood,  might  well  have  been  urged  against  the 
probability  of  the  intercourse  having  taken  place  under  the  cir- 
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cumstances  and  on  the  occasion  testified  to  by  her.  She  was  then 
allowed,  against  objection,  to  state  that,  when  she  was  eleven 
yeari?  old,  she  and  the  defendant  lived  together  in  the  same  family, 
and  that  he  then  had  connection  with  her.  But  the  supreme 
courts  in  aflSrming  the  judgment,  do  not  put  it  on  the  peculiar  cir- 
cumstances of  that  case,  but  upon  the  broader  ground  that  the 
prcTious  familiarity  or  intimacy  existing  between  the  parties,  is  a 
circumstance  admissible  as  bearing  on  the  probability  of  the 
alleged  sexual  intercourse  which  is  the  subject  of  the  prosecution. 
This  decision  has  no  bearing  in  favor  of  the  admissibility  of 
Wilbur  N.  Thurston's  testimony  as  to  the  plaintiflF's  conduct  with 
him,  for  it  is  not  claimed  that  he  ever  had  connection  with  her. 
Nor  was  what  he  testified  transpired  on  that  occasion  between 
the  pliiiiitiflF  and  Carlos  Thurston,  admissible  for  any  such  purpose 
at^  the  defendant's  counsel  sock  to  use  it  for ;  that  is,  to  infer  from  it 
thut  tliey  had  sexual  intercourse  there,  and  then  on  that  presump- 
tion bafiie  another  presumption,  that  they  had  intercourse  on  the 
2d  of  Juae.  It  is  presumption  based  on  presumption,  and  that,  too, 
rei?!tirig  on  an  original  basis  too  slight  to  justify  any  such  con- 
clusion. The  fact  which  is  to  form  the  basis  of  a  presumption, 
ought  to  be  clearly  proved.  In  Thayer  v.  Davis,  the  sexual  inter- 
eourse  was  testified  to  directly.  We  do  not  say  but  that  so  far 
us  anything  transpired  between  the  plaintiff  and  Carlos  Thurston 
on  that  occasion,  it  might  have  been  proper  as  evidence  to  show 
that  they  were  well  acquainted  with  each  other,  if  that  was  in 
dispute.  But  the  plaintiff  herself  had  testified  that  she  was 
well  acrtjuainted  with  him.  If  the  evidence  of  Wilbur  N.  Thurs- 
ton had  been  confined  simply  to  what  took  place  on  that  occasion 
between  the  plaintiff"  and  Carlos  Thurston,  and  no  unwarrantable 
use  hail  been  made  of  it,  it  might  not  have  been  error ;  but  as 
the  cas^e  is,  the  ruling  of  the  court  was  erroneous. 

It  is  claimed  by  the  plaintiffs  counsel,  that  declarations  made  by 
the  plaintiff  afler  the  overseer  filed  his  certificate  and  took  con- 
trol of  the  prosecution,  were  not  evidence  iji  chief,  but  only 
cvidenc  e  tending  to  discredit  the  testimony  of  the  plaintiff,  and 
that  the  court  erred  in  charging  that  such  declarations  were  evi- 
dence U\  chief.     It  is  claimed  that,  afler  the  town  assumed  control 
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of  the  suit,  the  plaintiff  in  this  respect  was  a  mere  witness,  or  but 
a  nominal  party  having  no  interest.  It  is  only  where  the  town  is 
charged  or  likely  to  be  charged  with  the  support  of  the  child, 
that  the  statute  authorizes  the  town  to  assume  the  control  of  the 
suit.  It  is  true  that,  in  such  case,  the  town  indemnifies  the  mother 
from  all  future  costs ;  but  the  statute  provides  that  the  town  shall 
apply  all  moneys  recovered,  exclusive  of  costs,  to  the  support  of 
the  child.  The  town  is  lK)und  to  appropriate  the  fund  to  the 
same  purpose  that  the  duty  of  the  mother  would  require  her  to 
apply  it  to.  It  is  true  the  mother  can  not  settle  the  suit  without  the 
consent  of  the  overseer  of  the  town,  after  he  assumes  control  of 
it ;  but  it  is  also  provided  that  the  overseer  can  not  compromise  the 
suit  without  the  consent  and  approbation  of  such  woman.  The 
ultimate  use  and  appropriation  of  the  fund  remaining  the  same, 
the  woman  can  not  be  regarded  as  becoming  a  mere  nominal  party 
without  interest,  by  the  town's  assuming  the  control  of  the  prose- 
cution. We  think,  therefore,  there  was  no  error  in  treating  the 
declarations  of  the  plaintiff  in  relation  to  material  facts  in 
the  case,  as  evidence  in  chief.  Where  there  is  any  reason  to  sup- 
pose the  woman  is  acting  under  the  influence  or  in  the  interest 
of  the  defendant,  it  is  a  matter  to  be  considered  by  the  jury  in 
judging  of  the  weight  that  should  be  given  to  such  declarations  as 
evidence.  Such  declarations  are  never  to  be  regarded  as  con- 
clusive. 

The  plaintiff  also  excepted  to  the  introduction  of  certain 
evidence  to  impeach  the  general  character  of  the  plaintiff  for 
truth.  It  appears  by  the  case  that  the  plaintiff  has  not  lived  in 
the  vicinity  of  the  defendant's  since  she  left  his  house  in  June, 
1865 ;  that  the  impeaching  witnesses  introduced  by  the  defendant, 
mostly  reside  in  the  vicinity  of  the  defendant's ;  and  many  of  them 
stated  that  they  had  heard  no  reports  against  her  character  for 
truth  previous  to  her  leaving  the  defendant's,  but  had  heard  such 
reports  since ;  and  some  of  them  stated  they  had  heard  no  such 
reports  until  a  short  time  previous  to  the  trial.  iVjid  it  further 
appears  that  the  reports  previous  to  her  leaving  the  defendant's, 
were  mostly  in  relation  to  two  or  three  matters  of  diflSculty  and 
controversy  which  she  had  with  a  schoolmistress  and  another 
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girl  in  the  school  district.  The  exception  is  to  the  admission  of 
that  part  of  the  impeaching  testimony  relating  to  the  plaintiff's 
reputation  since  this  controversy  ail3se.  The  reasons  urged  by^ 
counsel  against  the  admissibility  of  this  evidence,  based  on  the 
facts  appearing  in  the  case,  are  certainly  forcible,  and  go  far  to 
detract  from  the  weight  and  damaging  effect  of  such  testimony ; 
especially  under  the  mode  of  impeaching  a  witness  in  this  state, 
by  proof  of  general  character  as  to  truth,  and  that  character 
made  up  solely  by  what  other  people  say  out  of  court.  But  we 
can  not  say  that  such  evidence  is  inadmissible.  It  is  competent, 
but  should  be  guarded  by  proper  instructions  to  the  jury  as  to 
the  force  and  weight  to  be  given  to  it.  It  is  to  be  presumed  the 
court  accompanied  it  with  proper  instructions.  As  to  this  excep- 
tion we  find  no  error. 
Judgment  reversed,  and  new  trial  granted. 


Charles  D.  Brink,  appellant,  v.  Granville  P.  Spaulding. 
JShidenee.     Signature.     Written  Instrumenta. 

A  oertlfloate  of  a  meararer  havins  his  name  in  the  beginning  of  it,  but  not  signed  by  him^ 
like  any  other  written  Instnunent,  if  its  anthenticity  is  manifesti  has  a  legal  effect  as  eyl- 
dence,  and  it  is  immaterial  in  what  part  of  the  paper  the  name  of  the  party  ezeonting  ity. 
is  found. 

When  the  authenticity  of  an  instrument  is  not  apparent,  the  qnestion  arises  whether  it  was 
intended  that  it  shoold  take  eflbet  aooordlng  to  its  import  and  terms,  and  this  qnestion  is 
one  of  &ot  to  be  found. 

Book  account.    At  the  hearing  before  the  auditor,  the  plaintiff 
presented  the  following  account  against  the  defendant : 

"  Mr.  Granville  P.  Spaulding, 

To  Charles  D.  Brink,  Br. 
1866. 

To  72  cords  of  tan  bark,  at  $8,  $576 

1866.  Cr. 

March  10.  By  cash,  $550 

$  26." 
The  plaintiff  claimed  a  balance  of  $26.    The  only  controversy- 
was  as  to  the  quantity  of  the  bark  delivered.    The  defendant 
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claimed  that  he  had  received  only  595  cords ;  which,  if  true,  would 
make  the  plaintifif  indebted  to  the  defendant.  The  defendant  of- 
fered in  evidence  four  papers  as  certificates  of  the  measure  of  a 
portion  of  the  bark,  which  were  offered  glider  the  stipulation  that 
they  "  might  be  received  by  the  auditor  in  lieu  of  the  deposition 
of  George  S.  Rawson,  whose  certificates  these  papers  were  con- 
ceded to  be,  provided  these  papers  were  not  defective  as  certifi- 
cates for  the  reason  that  said  Rawson's  name  did  not  appear  to  be 
signed  to  them  at  the  bottom."  The  plaintiflF  reserved  this  objec- 
tion and  waived  all  others.  One  of  these  papers  was  as  follows, 
viz.: 

"George  S.  Rawson,  Measurer  op  Wood  and  Bark, 
Hudson,  Mass. 

I  hereby  certify  that  R.  &  B.  R.  R.  car.  No.  1325,  loaded 
with  hemlock  bark  from  Cavendish,  Vt.^  delivered  to  George 
Houghton  April  18, 1867,  measured  11^  cords. 

George  S.  Rawson." 

"The  three  other  papers  were  similar  to  the  above,  excepting 
that  there  was  no  signature  at  the  bottom  of  them.  The  name  of 
the  measurer  appeared  only  in  the  beginning,  as  in  the  above. 

These  were  admitted  as  evidence  by  the  auditor,  subject  to  the 
objection  of  the  plaintiff,  and  he  found  that  there  was  nothing  due 
to  the  plaintiff.  At  the  December  term,  1866,  of  the  county  court, 
Mabcy,  Assistant  J.,  presiding,  the  plaintiff  moved  that  the  report 
be  recommitted,  on  the  ground  that  sfiid  papers  were  improperly 
received  in  evidence,  which  motion  was  denied,  and  judgment 
was  rendered  on  the  report  for  the  defendant,  to  which  the  plaint- 
iff excepted. 

Cmhert  A.  Bavisj  for  the  plaintiff. 

L.  AdamSj  for  the  defendant. 

The  opinion  of  the  court  was  delivered  by 

Prout,  J.    This  case  shows  that,  on  the  trial  before  the  auditor, 

certain  papers  were  received  in  evidence,  under  a  stipulation  of 

the  parties,  in  lieu  of  the  deposition  of  one  Q^o.  S.  Rawson,  who 

measiu*ed  a  quantity  of  bark,  the  amount  of  which  was  in  contro- 
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versy  on  that  hearing.  These  papers  were  conceded  to  be  the 
certificates  of  Rawson,  and  as  evidence  of  the  contested  fact,  if 
admissible,  are  material  and  weighty.  They  were  admitted  under 
the  stipulation,  but  subj^t  to  the  question  reserved,  whether  they 
were  not  "  defective  as  certificates ;"  that  is,  as  we  understand 
the  report  of  the  auditor,  whether  they  were  the  executed  certifi- 
cates of  Rawson,  and  should  have  efiect  as  such,  he  not  having 
signed  them  in  the  customary  way. 

Four  of  these  papers  are  annexed  to  the  report,  Rawson's  name 
appearing  at  the  foot  of  one,  and  his  name  being  found  in  the  be- 
ginning of  the  other  three.  As  evidence,  having  a  legal  effect  and 
operation  under  the  stipulation  of  the  parties,  they  stand  upon  the 
principle  applicable  to  any  other  written  instrument  used  for  pur- 
poses of  proof.  When  their  authenticity  is  manifest  and  clear,  they 
are  effective,  and  it  is  immaterial  in  what  part  of  the  paper  the  name 
of  the  party  executing  it,  is  found.  But  when  this  is  not  appar- 
ent, the  question  arises  whether  it  was  intended  that  they  should 
take  effect  according  to  their  import  and  terms,  and  this  question 
is  one  of  fact  to  be  found.  Any  other  rule  is  mischievous,  and 
can  not  be  sustained  either  upon  grounds  of  policy  or  principle. 
JohnBon  et  al.  v.  Dodgson,  2  M.  &  W.,  653 ;  Svhert  v.  Treheme 
et  al,  42  E.  C.  L.,  388 ;  Adams  v.  Fiddj  21  Vt.,  256. 

In  this  case  it  appears,  as  already  intimated,  that  one  of  the  cer- 
tificates was  signed  by  Rawson  at  the  foot  and  as  customary,  in- 
dicating that  he  did  not  regard  his  name  appearing  in  the  begin- 
ning of  it,  as  a  signing  or  complete  execution  of  it  by  him.  The 
others,  not  thus  executed,  are  affected  by  the  principle  alluded  to ; 
and,  the  auditor  not  having  found  that  Rawson  regarded  them  as 
perfected  or  duly  executed,  nor  that  he  even  delivered  them,  they 
were  not  of  themselves  evidence  of  the  fact  they  severally  purport 
to  certify. 

The  judgment  of  the  county  court  is  reversed,  and  case  re- 
manded. 


PEBRUAitT  TERM,  1868.  99 

Cavendidi  v.  Troy. 

Town  op  Cavendish  v.  Town  op  Tboy. 

Paupers.     Residence.     Evidence. 

Ibe  bnie  being  as  to  where  a  person,  now  deoeaBod,  redded  at  a  eertain  time  thirty  or  forty 
yoazB  ago,  it  was  ktld  that  an  aooovnt-book  of  another  partyi  also  now  deceased,  containing 
Items  of  aeooont  with  suoh  person  having  a  tendency  to  make  it  probable  that  he  resided 
in  a  eertain  plaoe  at  that  time,  no  question  being  made  but  that  the  account  was  correctly 
kept,  is  admissible,  and  may  be  considered  by  the  Jury,  with  the  other  CTidence  In  the  case, 
in  determining  the  issue  between  the  parties. 

The  plainUflh  oOhred  in  evidence  three  Justice  writs  dated  in  1829,  in  suits  on  book  account, 
in  IkTor  of  Erastus  Thomas,  of  Troy,  whose  residence  at  the  time  of  the  date  of  said  writs, 
was  in  dispute,  against  parties  in  Kellyrale,  the  place  ef  return  in  said  writs  being  Troy, 
with  reeords  of  Judgments  on  said  writs.  Held,  that  said  writs  and  records  were  admissible, 
as  tending  to  show  that  Thomas  resided  in  Troy  at  the  date  of  the  writs,  and  were  proper 
to  be  considered  by  the  Jury,  with  other  evidence,  upon  that  issue. 

Whereevidenoehasamoraltendency  to  induce  belief  of  the  truth  of  the  disputed  ihct,  al- 
though the  inlhrenee  from  it  is  too  remote  to  constitute  legal  evidence,  the  right  to  object 
to  it  is  waived  by  snflbring  it  to  come  in  without  olijection.  At  least,  the  court  at  the  trial 
would  have  a  right  to  treat  it  as  such  waiver.   Peck,  J. 

na  genaral  rule  is  that  a  witness  must  state  fleets,  and  not  opinion ;  but  it  is  not  a  universal 
mle,  nor  are  the  exoeptions  to  the  rule  confined  to  experts  on  matters  of  science,  art  or 
sUlL  Where  the  witness  has  had  the  means  of  personal  observation,  and  the  fibcts  and 
cirBumstaaoes  which  lead  the  mind  of  the  witness  to  a  conclusion,  are  incapable  of  being 
detailed  and  described  so  as  to  enable  any  one  but  the  observer  himself  to  form  an  inteUi- 
gent  ooDolusion  from  them,  the  witness  is  often  allowed  to  add  his  opinion,  or  the  conclu- 
sion of  his  own  mind. 

Tlie  olaim  being  that  said  Thomas  lived  in  Jay  in  1829,  the  witness,  64  years  old,  always  ac- 
quainted with  Thomas,  after  detailing  fhots  tending  to  show  that  he  most  know  where 
Thomae  was  living  that  season,  was  allowed  to  say :  "  From  what  I  have  stated,  I  should 
not  think  it  possible  for  Thomas  to  have  lived  in  Jay  that  season,  1829,  and  I  not  know  it." 
BtU,  there  was  no  error. 

Appeal  firom  an  order  of  removal  of  Esther  Thomas,  wife  of 
Henry  C.  Thomas,  and  Ellen,  their  daughter,  as  paupers,  from 
the  town  of  Cavendish  to  the  town  of  Troy.  Plea,  that  the  pau- 
pers were  unduly  removed,  for  that  their  last  legal  settlement 
was  not  in  the  town  of  Troy.  Trial  by  jury,  May  term,  1867, 
Bahrett,  J.,  presiding. 

On  trial  it  appeared  that  the  paupers  and  said  Henry  C.  Thomas 
had  not  any  settlement  in  this  state,  except  as  derived  from  Eras- 
tus Thomas,  the  father  of  said  Henry  C.  Thomas ;  and  it  also 
appeared  that  said  Erastus  Thomas  had  a  legal  settlement  in  the 
town  of  Weathersfield  at  the  time  he  removed  with  his  family  to 
Troy,  which  was  in  the  early  part  of  the  year  1824.  The  plaint- 
iffs insisted  that  from  that  time  said  Erastus  resided  continuously 
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in  Troy  until  the  year  1834,  when  he  moved  back  to  Weathers- 
field.  No  question  was  made  but  that  said  Erastus  did  reside  in 
Troy  from  the  time  he  removed  there  in  1824  until  the  spring  of 
1829,  and  that  he  also  resided  in  Troy  from  some  time  late  in  the 
fall  of  1829  until  he  left  Troy  in  1834. 

But  the  defendants  insisted,  and  introduced  testimony  tending 
to  prove,  that  said  Erastus  removed  with  his  family  from  Troy 
to  the  town  of  Jay  in  the  spring  of  the  year  1829,  and  that  he 
resided  in  Jay,  in  a  house  with  one  Bela  Keith,  until  late  in  the 
foil  of  1829,  when  he  moved  back  to  Troy.  And  upon  this  mat- 
ter the  parties  were  at  issue. 

The  plaintiffs  insisted,  and  gave  evidence  tending  to  prove,  that 
during  the  season  of  1829,  and  during  all  the  time  that  the 
defendants'  testimony  tended  to  prove  that  said  Erastus  lived  in 
Jay,  he  in  fact  lived  in  a  house  called  the  "  Hovcy  house,"  or 
"  Frenchman  house,"  in  the  easterly  part  of  Troy,  which  was  about 
half  a  mile  from  the  residence  of  one  Samuel  H.  Hovey,  of  Troy, 
and  about  six  or  seven  miles  from  the  house  in  Jay,  in  which  the 
defendants'  testimony  tended  to  prove  that  said  Erastus  lived  dur- 
ing that  season.  Among  other  evidence,  the  plaintiflFs  oflFered  the 
account-book  of  said  Samuel  H.  Hovey,  who  had  deceased  pre- 
vious to  the  trial,  and  an  account  thereon  between  said  Hovey  and 
said  Erastus  during  the  years  1828  and  1829,  and  a  statement  of 
settlement  at  the  close  of  said  account,  signed  by  said  Hovey  and 
said  Erastus ;  also,  an  account  thereon  with  one  Joseph  Wing, 
reading  therefrom  to  the  jury  the  item  of  credit  under  date  of 
May  20, 1829 ;  also,  an  account  thereon  with  one  Abigail  Pearson, 
also  dead.  No  question  was  made  but  that  said  accounts  were 
true  and  genuine,  and  made  at  the  time  of  the  transactions  and 
dates.  The  account  with  Thomas  covered  the  time  the  defend- 
ants alleged  he  resided  in  Jay,  the  charges  to  Thomas  being  mostly 
for  small  articles  of  produce  and  provisions,  while  the  credits 
were  mainly  for  work.  The  account  against  Abigail  Pearson  con- 
tained charges  for  sundry  articles,  among  which  were  shoes,  and 
charges  for  mending  shoes. 

To  this  evidence  the  defendants  did  not  object,  but  insisted  in 
the  argument  and  to  the  court,  that  it  had  no  tendency  to  prove 
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that  said  Erastus  lived  in  said  ^^  Hovey  house"  during  the  season 
of  1829,  and  that  it  was  not  proper  to  be  considered  for  that  pur- 
pose, and  requested  the  court  so  to  instruct  the  jury.  But  the 
court  declined  so  to  do,  and  instructed  the  jury  that  they  were  at 
liberty  to  consider  said  evidence,  as  bearing  on  the  place  of  said 
Erastus's  residence  in  1829,  in  connection  with  the  other  evi- 
dence on  the  part  of  the  plaintifEs,  showing  that  said  Erastus  was 
poor,  and  supported  himself  by  working  out  by  the  day,  and  de- 
pended on  his  daily  earnings  for  the  support  of  himself  and 
family ;  and  that  it  was  seven  miles  from  Bela  Keith's  house  in 
Jay  to  the  "Frenchman  house,"  and  the  roads  very  bad  and 
difficult  to  travel;  that  he  was  by  trade  a  shoemaker,  and 
worked  around  as  folks  wanted  him;  that  said  Hovey  was  a 
large  farmer,  and  did  various  business,  selling  goods  amongst  the 
rest ;  that  Madison  Keith,  a  brother  of  Bela,  lived  near  Bela's 
in  1829  and  long  before  and  after,  and  was  a  man  of  large  busi- 
ness, farming  and  otherwise;  to  all  of  which  the  defendants 
excepted. 

The  plaintiffs  also  offered  in  evidence  three  writs  in  favor  of 
said  Erastus,  each  dated  May  25, 1829 ;  one  against  W.  Higgins, 
one  against  Robert  Messer,  and  one  against  one  Rogers,  in  each 
of  which  the  plaintiff  therein  was  described  as  "  of  Troy,"  and 
the  defendant  therein  was  described  as  "  of  Kellyvale ;"  together 
with  the  minutes  thereon  and  the  accompanying  certificate  of  the 
ooimty  clerk ;  and  proved  that  said  writs  were  in  the  handwriting 
of  Urial  C.  Hatch,  an  attorney,  then  resident  at  South  Troy ; 
also,  copies  of  records  of  judgments  in  said  cases.  The  defendants 
did  not  object  to  this  evidence,  but  insisted,  and  requested  the 
court  to  instruct  the  jury,  that  it  had  no  tendency  to  prove  the 
issue  on  the  part  of  the  plaintiffs  in  this  suit.  But  the  court  de- 
clined so  to  do,  and  instructed  the  jury  that  they  might  consider 
it,  in  connection  with  the  other  evidence  in  the  case ;  to  all  of 
which  the  defendants  excepted. 

Joseph  Craig  was  called  as  a  witness  by  the  plaintiffs,  and,  after 
he  had  testified  to  various  facts  and  circumstances  tending  to  prove 
that  said  Erastus  resided  in  the  "  Hovey  house"  in  the  season  of 
1829,  the  plaintiffs'  counsel  asked  him  this  question :  "  From  your 
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opportunities  of  knowing,  as  you  have  now  stated  them,  do  you 
think  it  possible  for  Thomas  to  have  lived  in  Jay  that  year,  and  you 
not  have  known  it  ?"  The  defendants  objected  to  the  question  for 
substance,  and  not  for  form ;  but  the  objection  was  overruled  by 
th^  court,  to  which  the  defendants  excepted.  The  witness  an- 
swered the  question  by  saying,  "  I  should  not  think  ii  was." 

The  plaintiflFs  offered  the  deposition  of  Eunice  Hunt,  which 
contained  a  clause  in  these  words :  "  I  think  it  is  not  possible 
for  Thomas  to  have  lived  in  the  Bela  Keith  house  and  I  not  know 
it ;"  to  which  part  of  the  deposition  the  defendants  objected ;  but 
the  objection  was  overruled  by  the  court,  and  that  part  was  read 
to  the  jury  with  the  residue  of  the  deposition,  to  which  the  de- 
fendants excepted. 

The  place  in  Troy  where  said  Erastus  had  lived  several  years, 
and  from  which  he  moved  in  the  spring  of  1829,  was  called,  upon 
the  trial,  the  "  Alanson  Bumham  place,"  and  was  on  the  "  west 
road,"  so  called,  and  about  one  mile  north  of  South  Troy; 
said  Erastus  having  built  the  house,  as  stated  by  Joseph  Craig. 
Said  Erastus  has  been  for  some  years  dead. 

The  jury  returned  a  verdict  for  the  plaintiffs. 

As  to  the  above  named  accounts,  writs  and  records,  the  excep- 
tion was  to  the  court's  refusal  to  instruct  the  jury  that  they  had 
no  tendency  to  prove  the  issue  on  the  part  of  the  plaintiffs,  and 
permitting  them  to  be  considered  by  the  jury,  as  set  forth  above. 
The  court  gave  fiiU  instructions  to  the  jury  as  to  the  consideration 
to  bo  given  to  them,  in  connection  with  the  other  evidence  in  the 
case,  to  which  instructions  no  exception  was  taken. 

The  character  of  said  accounts,  and  other  facts,  are  referred  to 
ill  some  respects  more  fully,  in  the  opinion. 

Q-.  C.  Davis  and  Washium  ^  Marshy  for  the  defendants. 

S,  Fullam  and  Deane  ^  Seaver^  for  the  plaintiffs. 

The  opinion  of  the  court  was  delivered  by 
Peck,  J.    The  issue  in  this  case  was  whether  the  paupers,  at 
the  date  of  the  order  of  removal,  had  a  legal  settlement  in  Troy. 
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This  depended  oa  the  question  whether  Erastus  Thomas  gained  a 
settlement  in  Troy,  by  seven  years'  continuous  residence,  between 
1824  when  he  removed  with  his  family  from  Weathersfield  to 
Troy,  and  the  time  of  his  removal  back  to  Weathersi&eld  in  1834. 
If  the  testimony  on  the  part  of  the  plaintiflFs  was  true,  Erastus 
Thomas  resided  in  Troy  continuously  from  1824  to  1834.  The 
defendants'  evidence  tended  to  show  that  he  removed  from  Troy 
to  Jay  in  the  spring  of  1829,  and  resided  there  till  the  fall  of  the 
same  year,  when  he  removed  back  to  Troy.  If  this  was  so,  it 
was  such  an  interruption  of  his  residence  in  Troy  as  to  prevent 
him  from  gaining  a  settlement  there.  This  was  the  only  dispute. 
The  plaintiffs  introduced  evidence  tending  to  show  that  said  Eras- 
tus, instead  of  moving  to  Jay  in  the  spring  of  1829,  moved  from 
the  place  where  he  had  resided  in  Troy,  to  a  house  called  the 
Hovey  house,  in  the  east  part  of  Troy,  and  resided  there  all  the 
time  that  the  defendants'  evidence  tended  to  show  that  he  resided 
in  the  Bela  Keith  house  in  Jay.  This  Bela  Keith  house  was 
about  seven  miles  from  the  Hovey  house.  There  was  direct  evi- 
dence on  the  part  of  the  plaintiflFs,  that  Erastus  lived  in  the 
Hovey  house  that  season.  In  addition  to  this,  the  plaintiflfs  in- 
troduced an  account-book  of  Samuel  H.  Hovey,  on  wliich  were  an 
account  with  Erastus  Thomas,  debt  and  credit,  running  along 
through  the  spring,  summer  and  fall  of  1829,  and  an  account 
iigainst  two  other  persons,  which,  the  plaintiflTs  claimed,  tended 
to  confirm  the  other  testimony  tending  to  show  that  said  Erastus 
did  not  live  in  Jay  that  season,  but  that  he  lived  near  Samuel  H. 
Hovey^s,  in  the  Hovey  house.  The  case  shows  that  no  objection 
was  made  to  the  introduction  of  these  accounts,  and  that  no 
question  was  made  but  that  the  accounts  were  true  and  genuine, 
and  made  at  the  time  of  the  transactions  and  dates.  The  defend- 
ants' counsel  requested  the  court  to  charge  the  jury  that  this 
evidence,  the  book,  had  no  tendency  to  prove  that  Erastus  lived 
in  the  Hovey  house  during  the  season  of  1829,  and  that  it  was 
not  proper  to  be  considered  for  that  purpose.  The  court  declined 
so  to  instruct  the  jury,  but  told  them  that  they  were  at  liberty  to 
43ond[der  that  evidence,  as  bearing  on  the  place  of  said  Erastus's 
residence  in  1829,  in  connection  with  the  other  evidence  on  the 
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part  of  the  plaintifiFs,  referring  the  jury  to  the  evidence  that 
Erastus  was  poor,  and  supported  himself  by  working  out  by  the- 
day,  and  depended  on  his  daily  earnings  for  the  support  of  him- 
self and  family ;  and  that  it  was  seven  miles  from  Bela  Keith's 
house  in  Jay  to  the  Hovey  house,  and  very  bad  and  difficult  ta> 
travel ;  that  Hovey  was  a  large  fanner,  doing  various  business, 
etc.  We  think  this  account,  considering  the  character  of  the 
items  and  the  dates  when  they  accrued  from  time  to  time  during- 
that  season,  is  a  circumstance  proper  to  be  considered  as  confirm- 
atory of  the  other  evidence  on  the  part  of  the  plaintiflFs.  It  is 
just  such  an  account  as  would  be  likely  to  accrue  between  the 
parties  to  it,  considering  their  business  and  condition,  if  they 
lived  near  each  other,  and  such  as  would  not  be  likely  to  accrue, 
or,  at  least,  much  less  likely  to  accrue,  while  living  seven  miles 
from  each  other.  The  account  consists  of  small  items  of  neigh- 
borhood deal,  mostly  provisions  consisting  of  farm  products  for 
family  supplies,  furnished  by  Hovey,  and,  on  the  other  side, 
labor  by  the  day.  May  19,  1829,  Hovey  has  a  charge: 
"  Myself,  horses  and  wagon,  to  help  him  move,  $0.76."  The 
charge  is  silent  as  to  the  place  to  which  he  moved  him;  but 
two  days  after  is  a  charge  for  one  bushel  of  potatoes,  and  two 
days  after  that  is  an  item  of  five  pounds  of  butter.  This  has  some 
tendency  to  make  it  look  more  probable,  that  he  moved  him  into 
the  neighborhood  of  Hovey,  than  that  Erastus  would  come  sevea 
miles  from  Jay  twice  witUn  four  days  after  he  moved,  for  these 
articles  so  small  in  amount  and  value.  The  same  is  true  of  the 
subsequent  items,  especially  in  connection  with  the  testimony  of 
Madison  Keith,  who  testifies,  among  other  things,  that  he  has 
lived  in  Jay  since  1813,  and  lived  till  1837  within  40  or  50  rods 
from  his  brother  Bela's  (where  the  defendants  claim  Erastus 
lived),  and  that  said  Erastus  never  lived  in  his  brother  Bela's 
house ;  that  the  witness  carried  on  a  farm  of  300  to  400  acres, 
and  was  in  the  habit  of  hiring  help,  and  generally  paid  day  lar 
borers  in  produce ;  and  that  he  knew  Erastus  Thomas,  but  never 
had  any  deal  with  him,  and  that  Erastus  never  worked  for  hinL. 
This  certainly  would  tend  to  show  it  more  probable,  that  Erastus 
would  not  have  gone  seven  miles  every  few  days  to  procure  his 
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familj  provisions ;  since,  if  he  lived  in  the  Bela  Keith  house,  he 
mi^t  probably  have  obtained  employment  and  supplied  his  family 
nearer  home.  There  is  an  entry  on  this  account  between  Hovey^ 
and  Erastus  Thomas,  purporting  to  be  signed  by  both,  to  the  ef- 
fect that  the  account  was  settled  and  paid.  It  appeared  that  both 
parties  to  the  account  were  dead.  The  counsel  on  the  part  of  the 
defense  insist  that  this  account  was  inadmissible  as  evidence,  and 
we  are  referred  to  authorities  from  which  it  is  urged  that  this  case 
does  not  come  within  the  principle  of  the  cases  in  which  entries 
of  this  character  have  been  received  as  evidence.  The  particular 
objection  urged  is  that  there  is  no  evidence  in  this  case,  except 
the  account  itself,  to  prove  the  dealings  charged.  It  is  true  that, 
in  some  of  the  cases  referred  to,  there  was  such  other  evidence. 
But  it  is  to  be  noticed  that  the  great  question  involved  in  the 
cases  on  this  subject,  and  on  which  the  objection  was  founded, 
has  been  whether  the  entries  were  evidence  that  the  transactions 
took  place  which  the  entries  purport  to  show,  and  when.  But 
in  the  case  at  bar  this  is  obviated  by  the  fact  that  the  case  shows 
that  the  entries  were  received  in  evidence  without  objection,  and 
that  no  question  was  made  but  that  the  dealings  took  place  as  the 
accounts  indicate,  and  at  the  dates  therein  specified.  This  leaves 
no  question  which  could  have  been  made  to  the  court  or  jury, 
except  the  question  whether  the  entries  have  any  tendency  ta 
prove  the  disputed  fact,  treating  the  accounts  as  truly  represent- 
ing actual  transactions  between  the  parties  to  them,  and  the  dates 
therein  mentioned  as  correct.  As  the  evidence  has  such  tendency,, 
the  court  properly  allowed  the  jury  to  consider  it.  But  it  is 
objected  that  the  accounts  on  the  book  between  Hovey  and  Wing, 
and  between  Hovey  and  Pearson,  were  inadmissible,  and  that, 
the  inferences  which  it  is  said  in  argument  the  plaintiffs'  coun- 
sel sought  to  draw  from  them  before  the  jury,  in  connection  with 
flie  Erastus  Thomas  account,  were  too  remote  for  legal  evi- 
dence. No  specific  objection  was  made  at  the  time  to  this  portion 
of  the  book,  nor  to  such  use  of  the  evidence  before  the  jury. 
The  request  to  the  court  was  to  instruct  the  jury  to  lay  this  evi- 
dence, as  a  whole,  out  of  the  case,  and,  as  some  of  it  was  evi- 
dence, the  denial  of  that  request  and  telling  the  jury  they  might 
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cousider  it,  were  not  error.  It  is  too  late  now  to  raise  objections 
to  particular  portions  or  items  of  it,  to  which  the  attention  of  the 
court  was  not  called  at  the  trial.  This  would  be  so,  even  if  the 
case  showed  nothing  further  on  this  point.  But  this  view  is  made 
clearer  from  the  statement  in  the  exceptions,  in  which  it  is 
said :  ^'  As  to  the  above  named  accounts,  writs  and  records,  the 
exception  was  to  the  court's  refusal  to  instruct  the  jury  that  thej 
had  no  tendency  to  prove  the  issue  on  the  part  of  the  plaintifiGs,  and 
permitting  them  to  be  considered  by  the  jury,  as  set  forth  above. 
The  court  gave  full  instructions  to  the  jury  as  to  the  considera- 
tion to  be  given  to  them,  in  connection  with  the  other  evidence  in 
the  case,  to  which  instructions  no  exception  was  taken."  These 
particular  instructions  must  be  presumed  to  have  been  correct ; 
but  whether  so  or  not,  having  been  such  as  the  defendants  were 
satisfied  with  at  the  time,  no  exception  can  now  be  taken  to  them, 
more  especially  to  a  charge  not  before  us,  provided  the  Ijook 
could  be  considered  at  all.  The  original  writs  in  favor  of  Eras- 
tus  Thomas,  one  against  Higgins,  one  against  Messer,  and  one 
against  Rogers,  in  which  the  plaintiflF  was  described  as  of  Troy, 
and  the  defendants  as  of  Kellyvale,  together  with  the  record  of 
judgments  against  the  defendants  therein,  had  some  tendency  to 
prove  that  the  plaintiff  in  these  suits  resided  in  Troy,  the  suits 
having  been  commenced  and  the  judgments  rendered  during  the 
time  of  this  disputed  residence.  Thomas  was  the  actor  in  these 
suits.  He  must  have  known  where  he  resided.  If  he  resided  in 
Troy,  the  proceedings  are  regular,  and  the  writs  returnable  as  the 
law  required,  in  the  town  where  one  of  the  parties  resided.  Ju- 
dicial proceedings  regular  on  the  face  of  them,  must  be  presumed 
to  be  regular,  until  the  contrary  appears.  At  least,  the  presump- 
tion is  stronger  in  favor  of  their  regularity,  than  that  they  were 
irregular.  It  is  a  business  transaction,  an  act  done  some  forty 
years  ago,  and  it  is  beyond  the  limits  of  probability  or  specula- 
tion, that  it  could  have  been  irregularly  done  with  a  view  to  be 
used  as  evidence.  It  differs  from  the  declarations  of  the  pauper 
in  Derby  v.  Salem^  30  Vt.,  722,  as  to  where  he  had  resided  at  a 
former  period,  made  after  the  time  in  question;  although  the 
court  in  that  case  express  a  doubt  whether  such  declarations,  if 
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made  at  the  time  in  question,  would  be  admissible,  except  to  show 
tiie  character  of  his  stay  or  residence  in  the  town.  In  that  case 
the  court  admitted  a  book  of  accounts  of  a  deceased  inhabitant  of 
Derby,  on  which  was  an  account  against  the  pauper,  for  the  pur- 
pose of  showing  the  time  when  the  pauper  moved  into  Derby. 
One  item  of  the  account  was  for  moving  the  pauper  from  Salem 
to  Derby,  It  is  insisted  that  such  entries  arc  admissible  only  to 
prove  the  date,  where  the  transaction  is  proved  by  other  evidence. 
But  in  that  case  there  was  no  evidence  to  prove  the  transaction, 
the  performance  of  the  service  charged,  nor  any  item  in  the  ac- 
count, except  the  book  itself.  Proof  of  the  date  in  that  case, 
in  order  to  give  it  any  force  as  evidence,  necessarily  involved 
proof  of  the  rendering  of  the  service  charged ;  otherwise  there 
would  have  been  nothing  to  which  the  date  could  apply.  These 
writs  are  admissible  upon  the  same  ground  that,  to  prove  the  resi- 
dence of  a  person  in  a  town,  documents  and  records  of  the  town 
would  be  received,  showing  that  the  person  voted  there  for  town 
representative,  and  was  elected  to  ofiSces  in  the  town  which  no  one 
but  an  inhabitant  of  the  town  could  legally  hold.  The  refusal  of 
the  request,  therefore,  to  charge  the  jury  to  lay  this  evidence  out  of 
the  case,  was  not  error.  I  think,  also,  upon  another  ground  the 
court  were  right  in  denying  this  request,  even  if  the  court  would 
have  been  justified  in  excluding  it  on  objection,  when  offered.  It 
certainly  had  a  moral  tendency  in  favor  of  the  plaintiffs,  in  refer- 
ence to  the  fact  in  dispute,  and  was  admitted  without  objection. 
I  think,  where  evidence  has  such  moral  tendency  to  induce  belief 
of  the  truth  of  the  disputed  fact,  although  the  inference  from  it 
is  too  remote  to  constitute  legal  evidence,  the  right  to  object  to  it 
is  waived  by  suffering  it  to  come  in  without  objection,  as  the 
party  offering  it  may  have  relied  on  it,  and  thereby  been  induced 
to  omit  to  supply  it  by  other.proof.  At  least,  the  court  at  the  trial 
would  have  a  right  to  treat  it  as  such  waiver. 

The  question  put  by  the  plaintiffs  to  the  witness  Craig,  was  cor- 
rectly allowed.  The  question  was  this  :  "  From  your  opportuni- 
ties of  knowing,  as  you  have  now  stated  them,  do  you  think  it 
possible  for  Thomas  to  have  lived  in  Jay  that  year  and  you  not 
have  known  it  ?"  to  which  the  TOtness  answered :  "  I  should  not 
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think  it  was."  The  case  states  that  no  objection  was  made  to  the 
form  of  the  question.  The  witness  had  stated  that  he  was  well 
acquainted  with  Thomas  before  and  after  he  (Thomas)  moved  to 
Troy ;  that  he  (the  witness)  lived  within  one  and  a  half  mile  from 
the  Hovey  house  at  the  time  in  question  in  1829 ;  that  Thomas  lived 
in  the  Hovey  house  that  season  with  Barker  and  father ;  that  he 
(the  witness)  was  frequently  at  that  house  that  season ;  that  Thomas 
worked  for  him  considerably  that  season ;  and  various  other  fSacts 
showing  that  he  knew  that  Thomas  lived  in  the  Hovey  house,  and 
that  he  did  not  live  in  the  Bela  Keith  house  that  season.  The  ob- 
jection urged  is  that  the  question  called  for  the  opinion  of  the 
witness,  and  that  the  inquiry  falls  within  the  principle  that  a 
witness  must  state  only  facts,  and  not  opinion.  The  general  rule 
is  that  a  witness  must  state  facts,  and  not  opinion ;  but  it  is  not  a 
universal  rule,  nor  are  the  exceptions  to  the  rule  confined  to 
experts  on  matters  of  science,  art  or  skill.  Where  the  witness 
has  had  the  means  of  personal  observation,  and  the  facts  and 
circumstances  which  lead  the  mind  of  the  witness  to  a  conclusion, 
are  incapable  of  being  detailed  and  described  so  as  to  enable  any^ 
one  but  the  observer  himself  to  form  an  intelligent  conclusion 
from  them,  the  witness  is  often  allowed  to  add  his  opinion,  or  the 
conclusion  of  his  own  mind.  Such  is  the  case  in  questions  of 
identity  of  persons  and  things,  handwriting,  the  value  of  property^ 
questions  of  insanity,  time  and  distance,  etc.,  and  various  other 
instances  that  might  be  referred  to.  In  Clifford  v.  Bichardsofiy 
18  Yt.,  620,  BoTCE,  J.,  speaking  of  the  rule  that  excludes  opinions 
of  witnesses,  says:  "This  rule,  however,  has  its  exceptions,  some 
of  which  are  as  familiar  and  as  well  settled  as  the  rule  itself. 
Where  all  the  pertinent  facts  can  be  sufficiently  detailed  and  de- 
scribed, and  where  the  triers  are  supposed  to  be  able  to  form  correct 
conclusions  without  the  aid  of  opinion  or  judgment  from  others, 
no  exception  to  the  rule  is  allowed.  But  cases  occur  where 
the  affirmative  of  these  propositions  can  not  be  assumed.  The 
facts  are  sometimes  incapable  of  being  presented  with  all  their 
proper  force  and  significancy  to  any  but  the  observer  himself,  as 
in  cases  of  insanity,  to  which  may  be  added  that  of  a  settled 
affection  or  dislike  toward  a  particular  person.    Under  these  cir* 
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<€omstances,  the  opinions  of  witnesses  must  of  necessity  be  receiv- 
•€d."  It  would  be  so  difficult  for  the  witness  to  detail  and 
describe  all  the  facts  and  circumstances,  in  their  full  force,  which 
go  to  make  up  his  knowledge  of  the  fact  that  Thomas  lived  in  the 
Hovey  bouse  and  not  in  the  Bela  Keith  house  that  season,  as  to 
bring  this  question  and  answer  within  the  exception,  and  not 
within  the  rule  that  excludes  opinions  of  witnesses,  if  it  can  be 
regarded  as  an  opinion^  in  the  legal  sense  of  the  rule.  It  is  rather 
a  mode  of  expressing  the  degree  of  confidence  the  witness  has  in 
the  fact  he  had  affirmed  as  to  the  place  of  the  residence  of  Thomas 
during  the  time  in  question.  It  is  like  the  case  where  two  wit- 
nesses are  present  at  a  conversation  with  a  third  person,  and  one 
witness  testified  that  a  particular  thing  was  said,  and  the  other  is 
called  and  testifies  that  he  was  present  all  the  time  and  heard  no 
such  thing  said.  In  such  case,  it  is  always  allowable  for  the  latter 
witness  to  state  whether,  if  any  such  thing  had  been  said,  he  thinks 
he  should  have  heard  it.  The  question  put  to  Mrs.  Hunt  in  her 
deposition,  is  of  the  same  character.  She  had  testified  to  living  in 
the  immediate  neighborhood  of  Bela  Keith  in  Jay  in  the  spring 
^nd  summer  of  1829,  where  the  defendants  claimed  Thomas  then 
lived,  and,  in  eflFect,  that  Thomas  did  not  live  there.  She  was  then 
asked  if  she  thought  it  was  possible,  that  Thomas  and  his  family 
could  have  lived  there  that  summer  and  she  not  know  it.  Her 
answer  was :  "  I  think  not,  as  I  was  there  frequently.  It  does  n't 
seem  to  me  that  there  was  any  place  in  the  house  where  they 
could  have  lived  comfortably."  We  think  the  question  and 
ihe  answer  were  proper  and  pertinent. 
Judgment  affirmed. 
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Mary  E.  Chamberlin  and  Hansel   Chamberlin  v.  Michael. 
Murphy  and  Walter  H.  Walbridge. 

Practice.     Damages.     Evidence.     Trespass. 

The  eflbot  of  the  defendantB'  nuurking  their  oanae  "  not  for  the  jury,*'  wm  to  ooiuent  to  a  Jadg- 
ment  against  them,  unless  they  should  show  good  cause  for  a  continuance,  and  upon  such 
a  Judgment  they  haye  no  ri|^t  to  an  assessment  of  the  damages  by  Jury,  except  in  th« 
discretion  of  the  court. 

If  the  court  order  the  damages  to  be  assessed  by  Jury,  exceptions  will  lie  to  the  r^jeotloa 
of  any  testimony  pertinent  to  the  question  of  damages*,  but  testimony  pertinent  ontff  to 
the  question  of  the  plaintilb'  right  to  a  Judgment,  is  not  admissible. 

In  an  action  against  one  of  several  eo-trespassers,  evidence  of  pajrments  by  any  one  of 
them,  thoui^  not  received  in  ftill  satisfhotion  or  in  discharge  of  the  claim,  is  admissible, 
fi>r  their  effect  is  to  diminish  the  plaintifb'  recovery  pro  tanto. 

If  such  pajrments  were  received  in  discharge  of  the  right  of  action,  they  would,  after  a  pre- 
liminary Judgment,  be  admissible  on  the  question  of  damages,  and  would  reduce  the  re* 
eovery  to  a  nominal  sum. 

The  plaintifb  received  several  sums  of  the  defbndants'  co-trespassers.  The  defendant! 
pleaded  that  they  were  received  in  Aill  satlslkotion  of  the  rl^t  of  action.  Thia  the 
plaintiifii  denied.  The  defendants  set  the  cause  "  not  for  the  Jury,"  and,  fUling  to  show 
grounds  Ibr  a  continuance,  the  oourt  rendered  Judgment  for  the  plaintifb,  and  ordered  the 
damages  to  be  assessed  by  Jury.  On  the  Juxy  trial  the  defendants  offered  to  prove  what 
sums  the  plaintifft  had  received  of  the  defendants'  co-trespassers.  Htld,  that  the  evidence 
was  admissible,  not  as  a  rule  to  guide  the  Jury  in  determining  the  extent  of  the  plaintiA^ 
original  injury,  but  as  extinguishing  the  plaintift'  rightof  action  pro  tanto,  or,  if  reoeired 
in  fell,  as  reducing  the  plainUffli'  right  of  recovery  to  a  nominal  sum. 

Trespass  for  assault  and  battery  on  the  person  of  Mary  E. 
Chamberlin,  wife  of  Mansel  Chamberlin,  who  at  the  time  of  said 
assault  was  the  wife  of  Charles  E.  Gray,  and  was  so  at  the  time 
this  suit  was  commenced. 

On  the  14th  day  of  August,  1865,  the  defendants  filed  the  general 
issue  and  five  special  pleas  in  bar.  On  the  27th  of  January,  1866, 
the  plaintiffs  filed  their  replication  thereto.  At  the  December  term, 
1866,  the  case  was  set  for  trial,  on  calling  the  docket.  On  being 
called  for  trial,  the  defendants  set  it  "  not  for  the  jury."  At  the 
close  of  the  term,  the  defendants  moved  a  continuance  and  pro- 
duced affidavits  to  support  it.  Said  motion  was  overruled  by  the 
court,  and  judgment  for  the  plaintiffs  directed  and  entered,  and 
the  case  was  continued  for  assessment  of  damages  by  jury.  At 
the  May  term,  1867,  Barrett,  J.,  presiding,  the  defendants 
moved  that  said  entry  of  judgment  be  vacated,  and  that  the  de- 
fendants have  leave  to  plead  a  discharge  executed  to  one  Simonds,. 
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a  co-trespasser  with  the  defendants.  The  court  denied  the  mo- 
tion, and  the  case  was  tried  by  jury  on  assessment  of  damages. 
On  this  trial  the  defendsuits  offered  in  evidence  the  discharges, 
set  forth  in  said  special  pleas  and  the  discharge  to  said  Simonds, 
to  which  the  plaintiflGs  objected,  and  they  were  excluded  by  the 
court  and  the  defendants  excepted. 

The  jury  assessed  damages  in  the  sum  of  $727. 

The  discharge  to  said  Simonds  is  as  follows : 

«  West  Hartford,  October  29, 1866. 
Beceived  of  Royal  Burnham,  administrator  of  the  estate  of 
Henry  N.  Simonds,  sixty-five  dollars,  in  settlement,  so  far  as  said 
Simonds's  estate  is  concerned  only,  of  a  suit  in  favor  of  Mary  E. 
Gray  and  her  husband  against  said  Simonds,  and  not  in  settlement 
of  ttie  cause  of  action  for  which  said  suit  was  brought ;  and  she  re- 
serves the  right  to  prosecute  any  other  parties  to  said  trespass, 
and  this  settlement  is  not  to  affect  the  same.  The  suit  now  pending 
against  said  Simonds,  is  to  be  entered  discontinued  without  costs 
to  either  party. 

W.  C.  French, 

Attorney  for  Mary  B.  Gray,  Plaintiff." 

First  plea,  the  general  issue. 

The  second  plea  is  as  follows  : 

"And  for  a  further  plea  in  this  behalf  the  said  defendant, 
by  John  Murphy,  his  guardian,  by  leave  of  the  court  here 
for  this  purpose  first  had  and  obtained,  according  to  the  form 
of  the  statute  in  such  case  made  and  provided,  says  that  the  said 
plaintiffs  ought  not  to  have  or  maintain  their  aforesaid  action 
hereof  against  him,  the  said  defendant,  because  he  says  that  the 
said  supposed  trespasses  were  committed  by  the  said  defendant 
(if  at  all  committed  by  him)  jointly  with  one  James  Merchant,  and 
by  his  command,  and  that,  after  the  committing  of  the  said  several 
supposed  trespasses  in  the  said  declaration  mentioned,  and  after 
the  commencement  of  this  suit,  and  before  the  day  of  pleading  this 
plea,  to  wit,  on  the  14th  day  of  December,  A.  D.  1863,  at 
Sharon  in  the  county  aforesaid,  [*]  it  was  agreed  by  and  between 
the  said  plaintiffs  and  the  said  James  Merchant,  that  the  said  James 
Merchant  should  pay  to  the  said  plaintiffs,  and  the  said  plaintiffs 
should  receive  of  the  said  James  Merchant,  a  certain  sum,  to  wit, 
the  sum  of  fifty  dollars,  in  satisfaction  and  discharge  of  the  said 
supposed  trespasses,  and  of  all  damages  by  the  said  plaintiffs  sus- 
tained by  reason  of  the  committing  thereof,  and  of  all  costs  by  the 
said  plaintiff  sustained  and  incurred  in  prosecuting  the  said  ac- 
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tion  against  the  said  defendant.  And  the  said  defendant  further 
says  that,  in  pursuance  of  such  agreement,  the  said  James  Merchant 
then  and  there  paid  to  the  said  plaintiflFs  the  sum  of  fifty  dollars, 
and  the  said  plaintiffs  then  and  there  accepted  the  same  in  full  sat- 
isfaction and  discharge  of  the  said  supposed  trespasses,  and  of  all 
such  damages  and  costs  as  aforesaid.  And  this  the  said  defendant 
is  ready  to  verify.  Wherefore  he  prays  judgment  if  the  said 
plaintiffs  ought  further  to  have  or  maintain  this  suit  against  him." 

The  third  plea,  after  the  same  as  precedes  [*]  in  the  second 
plea,  avers : 

"  That  the  said  plaintiffs,  Charles  E.  Gray  and  Mary  E.  Gray,  each 
by  their  certain  writing  obligatory,*  signed  with  their  hands  and 
sealed  with  their  seals,  the  date  whereof  is  a  certain  day  and  year 
therein  mentioned,  to  wit,  the  day  and  year  last  aforesaid,  released, 
acquitted  and  discharged  the  said  James  Merchant  from  all  de- 
mands and  claims  whatever,  as  by  said  writing  of  release,  refer- 
ence thereto  being  had,  ready  in  court  to  be  produced,  will  more 
fully  appear.    And  this  the  said  defendant  is  ready  to  verify,"  etc. 

The  fourth  plea  is  in  substance  the  same  as  the  preceding. 

The  fifth  plea  avers : 

"  That  the  said  supposed  trespasses  were  committed  by  the  said 
defendant  (if  at  all  committed  by  him)  jointly  with  one  James 
Merchant  and  one  Frank  Kendall,  and  by  their  command,  and  that, 
after  the  committing  of  the  said  several  supposed  trespasses  in  the 
said  declaration  mentioned,  and  after  the  commencement  of  this 
suit,  and  before  the  day  of  pleading  this  plea,  to  wit,  on  the  14th 
day  of  December,  A.  D.  1864,  at  Woodstock  in  the  county  afore- 
said, the  plaintiffs,  in  and  by  a  certain  writing  of  release  by  them 
well  executed  and  delivered  to  the  said  James  Merchant  and  Frank 
Kendall,  in  consideration  of  the  further  sum  of  fifty  dollars  re- 
ceived of  James  Merchant  in  addition  to  what  he  had  heretofore 
paid  the  said  plaintiffs,  released,  acquitted  and  discharged  the 
said  Merchant  and  Kendall  from  a  suit  now  pending  in  Windsor 
county  court,  in  favor  of  Mary  E.  Gray  and  her  husband  against 
the  said  Merchant  and  Kendall  and  others,  as  by  the  said  writ- 
ing of  release,  reference  thereto  being  had,  ready  in  court  to  be 
produced,  will  more  fully  appear.  And  the  said  defendant  avers 
that  the  suit  of  which  these  proceedings  are  a  part,  is  based  upon 
the  same  supposed  trespasses  as  the  suit  in  which  the  said  re- 
lease was  given.  And  this  the  said  defendant  is  ready  to  verify," 
etc. 

The  sixth  plea  sets  out  a  sale  to  Warren  C.  French,  Esq.,  by  the 
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plaintifFs,  of  whatever  right  of  action  may  have  accrued  to  the 
plaintifiFs  by  the  conunitting  of  the  said  trespass,  and   a  settle- 
ment by  him  with  Merchant  and  Kendall,  as  averred  in  the  pre- 
<3eding  plea. 
Issoe  joined  on  the  first  plea. 

As  to  the  second,  third  and  fourth  pleas,  the  plaintiflFs  replied : 
"  That  this  action  is  brought  in  the  name  of  the  said  Mary  E.  Gray 
and  her  husband,  to  recover  damages  for  an  aggravated  personal 
assault  and  battery  to  the  said  Mary  E.  Gray,  who  was,  at  the  time  of 
the  said  aggravated  assault  and  battery,  living,  and  has  ever  since 
lived,  separate  and  apart  from  her  said  husband,  and  is  brought 
by  her  sole  procurement  and  direction  and  at  her  own  expense, 
mid  she  claims  the  right  to  control  the  suit,  and  to  be  entitled  to 
whatever  sum  as  damages  may  be  recovered  in  the  same ;  and  the 
said  James  Merchant  and  others  were  parties  concerned  with  the 
defendants  in  this  suit  in  the  said  aggravated  assault  and  battery, 
mod  did  aid,  abet  and  assist  therein ;  and  the  said  Mary  E.  Gray 
caused  suit  to  be  commenced  against  the  said  James  Merchant  and 
others  for  the  recovery  of  damages  which  she  had  suffered  and  sus- 
tained by  reason  of  the  said  aggravated  assault  and  battery,  which 
suit  was  pending  in  this  court  at  the  time  of  the  pretended  agree- 
ment and  discharges  mentioned  in  the  second,  third  and  fourth 
pleas,  by  the  defendants  above  pleaded  (if  any  discharge  was 
ever  executed  by  the  said  Charles  E.  Gray),  and  is  now  pending 
therein^  against  certain  defendants  therein  named,  parties  concerned 
in  the  said  aggravated  assault  and  battery ;  and  the  said  pretended 
agreement  and  discharges  (if  any  discharge  was  ever  executed  by 
the  said  Charles  E.  Gray)  were  obtained  by  duress,  fraud  and  false 
representations,  and  were  and  are  void  and  of  no  effect,  which 
was  well  known  to  the  said  James  Merchant  and  the  defendants  in 
this  suit ;  and  the  said  James  Merchant  having  pleaded  the  said 
agreement  and  discharges  by  leave  of  the  said  court  in  bar  of  the 
said  suit,  and  the  plaintiffs  having  replied  the  said  duress,  fraud 
and  false  representations  in  avoidance  thereof,  and  issue  having 
been  joined  thereon  and  standing  for  trial  by  the  country  at  the 
December  term  of  this  court,  A.  D.  1864,  the  said  James  Merchant, 
in  order  to  avoid  the  said  issue  and  trial,  which  he  well  knew 
could  not  be  sustained  on  his  part,  and  in  order  to  get  himself  and 
one  Frank  Kendall  released  from  the  said  suit  and  discharged  from 
the  said  cause  of  action  at  the  said  December  term  of  this  court, 
1864,   entered   into  an  agreement   and  arrangement   with  the 
plaintiffs,  by  which  it  was  agreed  by  and  between  them,  on  suffi- 
cient consideration  then  and  there  paid  by  the  said  James  Mer- 
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chant  on  behalf  of  himself  and  the  said  Frank  Kendall,  that  the 
said  pretended  discharges  should  be  given  up  to  the  plaintiffs  to  be 
canceled,  and  should  have  and  be  of  no  effect,  and  the  said  pre- 
tended agreement  should  have  no  effect,  and  that  the  plaintiffs 
should  execute  to  the  said  James  Merchant  a  discharge  releas- 
ing him  and  the  said  Frank  Kendall  personally  from  the  said 
suit,  but  retaining  the  said  suit  and  all  actions  and  rights  of  action 
against  the  defendants  and  the  other  parties  to  the  said  aggravated 
assault  and  battery,  which  discharge  was  then  and  there  exe- 
cuted and  delivered  to  the  said  James  Merchant,  as  is  in  the  words 
and  figures  following,  viz.: 

'  Woodstock,  December  14, 1864. 
In  consideration  of  fifty  dollars  received  of  James  Merchant, 
in  addition  to  what  he  has  heretofore  paid  to  Mrs.  Gray,  we  hereby 
release  and  discharge  him  and  Frank  Kendall  from  a  suit  now 
pending  in  Windsor  county  court,  in  favor  of  Mary  E.  Gray  and 
her  husband  against  the  said  Merchant,  Frank  Kendall  and  others, 
and  agree  that  the  said  Merchant  and  Frank  Kendall  shall  not  again 
be  called  upon  to  pay  anything  toward  the  matter  claimed  in  the 
said  suit  reserving  the  right  to  prosecute  the  said  suit  and  any 
other  suit  against  other  parties  liable  for  the  same  trespass,  who 
are  not  to  be  discharged  by  this  writing. 

Converse  &  French, 

Attorneys  for  Plaintiffs.' 

Which  said  discharge  was  executed  by  the  said  attorneys  for  the 
plaintiffs,  by  the  authority  and  for  the  benefit  of  the  said  Mary  E. 
Gray ;  and  thereupon  tiie  said  Merchant  and  Kendall  were  at 
the  said  term  of  this  court  discharged  and  released  from  the 
said  suit ;  and  the  said  James  Merchant  then  and  there  directed 
his  attorneys,  who  are  the  attorneys  for  the  defendants  in  this 
suit,  to  deliver  up  the  said  pretended  dicharges  mentioned  in  the 
said  pleas  to  the  plaintiffs'  attorneys  to  be  canceled,  according  to 
the  terms  of  the  said  agreement!  but  the  said  Merchant's  at- 
torneys, who  are  the  attorneys  for  the  defendants  in  this  suit, 
fraudulently  conspiring  with  the  defendants  in  this  suit  to  injure 
and  harass  the  plaintiffs,  although  often  requested  long  before  the 
filing  of  the  said  pleas  to  deliver  up  the  said  pretended  dis- 
charges, have  wholly  refused,  and  still  do  refuse  so  to  do,  in  vi- 
olation of  the  said  Merchant's  agreement  aforesaid  to  them  well 
known,  and  in  disregard  of  his  said  directions  to  them,  and  in  ut- 
ter violation  of  their  duty  in  the  premises.  And  this  the  plaintiffs 
are  ready  to  verify,"  etc. 
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As  to  the  fifth  plea,  the  plaintiffs  replied : 

'^  That  the  release  and  discharge  mentioned  in  the  said  plea,  is 
simply  a  discharge  to  the  said  James  Merchant  and  Frank  Kendall 
personally,  in  and  by  which  it  was  expressly  provided  that  the  said 
discharge  should  have  no  effect  upon  the  other  joint  trespassers, 
and  that  they  were  not  to  be  discharged  thereby ;  and  the  plaintiffs 
therein  expressly  reserved  the  right  to  prosecute  any  suit  or  suits 
against  the  other  joint  trespassers ;  and  it  is  the  same  discharge 
that  is  set  forth  by  its  tenor  in  the  foregoing  replication  to  the 
second,  third  and  fourth  pleas,  to  which  reference  is  made.  And 
this  the  plaintiffs  are  ready  to  verify,"  etc. 

The  plaintiflb  traversed  the  sixth  plea. 

D.  C.  ^  H.  H.  I)eni8<m,  for  the  defendants. 

The  second,  third,  fourth  and  fifth  pleas  set  up  sufficient  de- 
fenses, the  third  and  fourth  describing  sealed  releases,  and  the 
fifth  a  full  payment.  It  is  true  this  may  not  now  be  before  the 
court,  the  trial  being  upon  assessment  of  damages ;  but,  if  the  de- 
fendants could  show  that  the  whole  damages  had  been  paid,  most 
clearly  the  plaintiffs  should  have  only  nominal  damages. 

If  the  plaintiffs  had  settled  the  matter  as  the  facts  offered  would 
show,  the  estimate  they  had  seen  fit  to  put  upon  the  damages, 
ought  to  have  been  admitted,  as  tending  to  show  what  the  dam- 
ages were.     Uastnum  v.  Grant  et  al.y  84  Vt.,  887. 

Converse  ^  French^  for  the  plaintiffs. 

The  first  question  made  by  the  exceptions,  is  as  to  the  refusal 
of  the  court  to  vacate  the  judgment  of  the  December  term,  1866, 
on  the  defendants'  motion,  and  allow  the  defendants  to  plead  the 
discharge  to  Simonds's  estate,  which  was  executed  October  29, 
1866.  This  motion  was  properly  denied;  1st,  for  the  reason 
that  this  discharge  was  executed  long  before  the  judgment  was 
entered,  and  should  then  have  been  brought  to  the  attention  of 
the  court;  2d,  for  the  reason  that  it  could  have  no  effect  on 
the  suit,  being  a  settlement  as  to  Simonds's  estate  only,  and  by  its 
terms  '^  not  in  settlement  of  the  cause  of  action  for  which  said 
suit  was  brought."  This  paper  does  not  release  other  joint  tres- 
passers, and  has  the  same  effect  as  a  covenant  not  to  sue.  1  Par> 
sons  on  Con.,  24,  26,  27 ;  Spencer  v.  WUliams  et  al.,  2  Vt.,  209. 
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This  refusal  of  the  court  to  vacate  the  judgment,  was  within  the 
discretion  of  the  court,  and  can  not  be  revised  in  this  court. 
Edgell  v.  Bennett  et^L,  7  Vt.,  535  ;  Cummings  et  al.  v.  Fullamj 
13  Vt.,  459. 

On  the  assessment  of  damages  the  court  properly  refused  to 
allow  the  defendants  to  introduce  the  pretended  discharges  set  up 
in  their  special  pleas.  The  judgment  of  the  court  was  final,  and 
conclusive  upon  all  the  issues  of  defense  then  made.  The  plaint- 
iflfs  could  not  be  presumed  to  came  prepared  to  prove  an  issue 
which  had  been  found  in  their  favor  by  the  judgment.  The  pre- 
tended discharges  went  to  the  cause  of  action,  and  the  replication 
avoided  them ;  they  were  not  in  mitigation  of  damages.  We  think 
the  judgment  conclusive  against  the  validity  of  the  pretended 
discharges.  Barney  v.  Goffet  al.^  1  D.  Chip.,  304 ;  Wkite^  admin- 
istratoTy  v.  Simonds  et  a?.,  33  Vt.,  178 ;  Pierson  v.  Catlin,  18  Vt., 
77  ;   Woodruff  v.  Taylor,  20  Vt.,  65. 

The  receipt  to  Simonds's  administr&tor  could  not  be  introduced 
in  mitigation  of  damages,  for  the  reasons  before  given. 

The  opinion  of  the  court  was  delivered  by 

Steele,  J.  When  the  defendants  marked  their  cause  "  not  for 
the  jury,"  they  thereby  submitted  that  judgment  should  pass 
against  them  in  case  they  should  fail  upon  their  motion  for  a 
continuance,  which  was  addressed  to  the  discretion  of  the  county 
court.  They  did  fail,  and  accordingly  a  judgment  was  rendered. 
The  defendants  thus  lost  their  legal  right  to  a  formal  trial  by 
either  court  or  jury  upon  any  branch  of  the  case,  even  the  dam- 
ages. After  this  &ilure  to  sustain  their  motion,  the  court  could 
render  final  judgment  against  them,  causing  the  damages  to  be 
assessed  by  the  clerk  in  the  usual  manner  in  cases  disposed  of 
without  trial.  Still  the  mode  of  determining  the  damages  was 
under  tiie  control  of  the  court,  and  they  could,  in  their  discretion, 
direct  that  they  diould  be  assessed  by  the  court  or  even  by  the 
jury  upon  trial,  and  might  continue  the  cause  for  that  purpose. 
Such  was  the  course  pursued  in  this  case,  and  the  exceptions  before 
us  were  reserved  upon  the  jury  trial  which  was  thus  had  upon 
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the  question  of  damages  after  a  judgment  had  passed  for  the 
plaintiffs  on  the  main  question. 

The  first  point  for  consideration  is  whetheir  that  judgment  had 
any  effect  to  limit  the  defendants'  right  in  the  introduction  of 
evidence  tending  to  lessen  the  amount  of  the  plaintiffs'  recovery ; 
in  other  words,  whether  upon  this  trial  the  defendants  were  at 
liberty  to  prove  a  substantial  affirmative  defense  to  a  portion  of 
the  plaintiffs'  damages. 

We  have  no  occasion  to  question  the  doctrine  of  Chipman,  J., 
in  Barney  v.  Groff  et  al.^  1  D.  Chip.,  308,  that  a  regular  judgment, 
while  in  force,  is  usually  as  conclusive  against  defenses  to  the 
damages  or  any  part  of  them,  as  against  defenses  to  the  right  to 
recover. 

This,  however,  has  no  application  to  a  judgment  which  is  not 
final,  and  does  not  profess  to  settle  or  adjudicate  the  daoiages. 
The  judgment  in  this  case  was  not  final,  but  in  its  nature  was 
preliminary  or  interlocutory.  It  professed  to  settle  the  plaintiffs' 
right  to  the  recovery  of  something,  and  it  professed  to  leave  open 
for  trial  the  question  of  how  much.  Whether  the  plaintiffs  were 
to  recover  damages  merely  nominal,  or  more,  was,  we  understand, 
just  as  fully  open  for  trial  and  evidence  lipon  both  sides,  as  if  the 
preliminary  judgment  had  not  been  rendered.  Either  party  might 
introduce  any  evidence  relevant  to  that  question ;  but,  to  adopt  the 
language  of  Pierpoint,  J.,  in  Bradley  v.  Chamberlain,  81  Vt., 
468,  evidence  which  only  went  to  the  right  of  recovery,  was  not 
admissible  after  the  judgment,  because  the  party  were  precluded 
by  such  judgment  as  to  that  question.  It  was  not,  however,  any 
valid  objection  to  evidence  which  was  relevant  to  the  question  of 
damages,  that  it  would  also  have  been  legitimate  upon  the  main 
question  if  that  had  been  tried.  Such  evidence  must  be  received 
and  weighed  so  far  as  it  relates  to  the  question  still  open.  It 
not  unfrequently  happens  that  evidence  which  might,  if  used, 
have  been  available  to  prevent  a  judgment,  may,  after  judgment, 
be  available  to  reduce  the  damages  to  a  mere  nominal  sum. 

Having  determined  that  any  evidence  relevant  to  the  subject  of 
dam^es,  was,  notwithstanding  the  interlocutory  judgment,  admis- 
able,  the  remaining  question  is  whether  the  evidence  excluded  in 
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this  case,  was  relevant  to  that  question.  The  defendants  and  their 
co-trespassers  had  incurred  a  liability,  in  its  nature  joint  and 
several.  The  plaintiflFs  had  in  fact  but  one  cause  of  action,  but  they 
were  at  liberty  to  pursue  it  against  as  few  or  as  many  of  the  co- 
trespassers  as  they  should  choose.  They  might  sue  them  separately 
or  together,  but  very  obviously  they  were  not  entitled  to  more  than 
one  full  satisfaction.  The  first  piece  of  evidence  which  was  ex- 
cluded against  objection,  was  the  receipt  for  |65  given  by  the 
plaintiffs'  attorney  to  the  estate  of  Simonds,  one  of  the  co-trespass- 
ers. This  receipt  by  its  terms  shows  that  the  plaintiffs'  damages 
have  been  satisfied  to  the  extent  of  $65,  and  the  defendants  had  a 
right  to  insist  upon  its  application  to  reduce  the  plaintiffs'  recov- 
ery pro  tanto.  To  hold  otherwise  would  be  to  permit  the  plaint- 
iffs to  recover  for  this  portion  of  the  damages  twice.  If  they  had 
received  this  sum  in  full  satisfaction  for  their  injury,  it  would  have 
reduced  the  plaintiffs'  recovery  to  a  nominal  sum,  but  they  having 
received  it  as  they  did,  not  in  settlement  of  the  cause  of  action,  but 
merely  agreeing  to  prosecute  this  trespasser  no  further,  it  will  only 
reduce  the  recovery  pro  tanto.  It  was  not  pleaded  in  bar  of 
the  action,  and,  if  it  had  been,  would,  under  all  the  authorities, 
have  been  no  defense  to  a  recovery.  Such  is  the  force  of  the  de- 
cision in  Spencer  r.  WiUtame  et  al.j  2  Yt.,  211,  approved  and  in* 
dorsed  by  Pierpoint,  J.,  in  Eastman  v.  Grant  et  aZ.,  84  Vt, 
389.  This  evidence  went  to  the  question  of  damages.  It  does 
not  even  appear  that  it  could  go  to  any  other,  and  it  should  have 
been  received. 

But  the  defendants  had  also  pleaded  a  technical  release  under 
seal  of  the  cause  of  action,  which  they  alleged  was  given  by  the 
plaintiffs  to  another  of  the  co4respassers.  This  release,  if  not 
answered,  would  have  barred  all  recovery.  The  plaintifb  do  not 
deny  in  their  replication  that  they  received  pay  of  this  party,  but 
say  that  the  release  was  procured  by  fraud  and  surrendered. 
The  defendants  offered  this  release  as  evidence  upon  the  question 
of  dami^s,  and  it  is  ui^ed  that  it  was  properly  rejected,  because 
the  judgment  upon  this  pleading  establishes  the  fact  that  it  is 
fraudulent.  Even  conceding  that  as  a  release  it  is  fraudulent, 
and  that  the  parties  intended  it,  as  the  replication  avers,  only  aa  a 
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receipt  J  it  is  still  admissible  to  show  what  compensation  the  de- 
fendants therein  admit  that  they  have  received.  But  we  do  not 
understand  that,  upon  the  assessment  of  damages  after  a  judgment 
passed  without  trial  after  a  failure  to  procure  a  continuance,  the 
court  look  into  the  pleadings  to  determine  what  evidence  shall  be 
received.  The  judgment  has  not  been  perfected  so  as  to  become 
a  bar.  Suppose  the  plea  had  been  accord  and  satisfaction,  and 
judgment  had  thus  passed  for  the  plaintiffs.  We  think  the  de- 
fendants might  have  proved  complete  payment  to  reduce  the 
damages  to  a  nominal  sum.  As  said  in  Bradley  v.  Chamberlain^ 
31  Yt.,  468,  the  case  stands  as  if  judgment  had  been  rendered 
upon  demurrer  to  the  declaration.  It  would  seem,  therefore,  that 
they  mi^t  introduce  a  release,  not  as  a  release  of  the  action,  but  as 
evidence  upon  the  subject  of  some  payment  by  the  party  to  whom 
it  is  given,  and,  if  it  purported  to  acknowledge  full  satisfaction,  it 
would,  unless  rebutted,  reduce  the  damages  to  a  nominal  sum. 
K  rebutted  so  far  as  to  show  there  was  no  full  satisfaction,  it 
would  still  reduce  the  damages  to  the  extent  to  which  it  was  pay- 
ment. We  think,  therefore,  there  was  error  in  rejecting  this 
evidence. 

It  is  only  necessary  to  add  with  reference  to  a  new  trial,  that 
we  do  not  hold,  as  claimed  by  the  defendants,  that  this  evidence  as 
to  the  amounts  which  the  plaintifEB  received  from  Simonds,  was 
admissible  for  the  purpose  of  affording  a  measure  or  rule  of  dam- 
ages. What  is  done  by  way  of  settlement  or  compromise,  is  never 
admissible  for  that  purpose.  It  is  quite  as  probable,  that  the 
plaintiff  fixed  the  sums  they  would  insist  upon  from  the  defend- 
ants' co-trespassers,  with  reference  to  their  opinion  of  the  degree 
of  relative  culpability  to  be  attached  to  them,  as  with  reference  to 
their  own  injury.  They  expressly  reserved  their  cause  of  action. 
The  defendants,  being  legally  liable  for  the  whole,  are  not  entitled 
to  complain  that  the  plaintiffs  do  not  pursue  others,  or  have  col- 
lected less  of  others  than  they  seek  to  recover  of  them.  It  is 
tteir  good  fortune  that  the  plaintiffs  have  collected  anything  of 
others.  If  the  plaintiffs  have  not  been  fully  satisfied  for  the  wrong 
done  them,  the  defendants  can  only  insist  that  whatever  their  co- 
trespassers  have  done  toward  it,  shall  apply  pro  tanto^  and  they  are 
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liable  for  the  balance ;  and,  as  it  may  be  a  question  of  fact  whether 
one  of  the  sums  received  was  not  received  in  full  payment  for  the 
entire  injury,  the  application  can  not  properly  be  made  in  this 
court. 

The  judgment  of  the  county  court  as  to  damages,  is  reversed, 
and  cause  remanded  for  new  trial  upon  that  subject. 

Peck,  J.  It  seems  to  me  that  the  partial  payment  should  have 
been  pleaded.  In  all  other  respects  I  concur  in  the  views  ex- 
pressed in  the  opinion  which  has  been  read. 


J.  R.  Richardson,  appellant,  v.  C.  S.  Stevens. 
StattUes.    Justice  of  the  Peace.    Jurisdiction.    Peddler.     Venue., 

The  platntlfl;  »  reddent  of  Ludlow,  when  peddling  at  Braitleboro',  there  lold  aome  of  fate 
wares  to  the  defendant,  who  was  a  resident  of  Topsham.  The  plaintiff  sned  the  defei^aafc 
fi>r  the  price  of  the  goods,  the  writ  being  made  returnable  before  a  Justioe  of  the  peaoe 
at  Ludlow.  Held,  that  the  writ  should  have  been  made  returnable  at  Brattleboro'  or  Top»> 
ham,  and  not  at  Ludlow. 

Section  33  of  chapter  31  of  the  General  Statutes  applies  to  the  sales  of  a  peddler  made  in  the 
umal  course  of  his  business. 

Action  on  book,  originally  brought  before  a  justice  of  the 
peace.  Tried  on  appeal  in  the  county  court  at  the  May  term, 
1867,  Barrett,  J.,  presiding,  upon  an  agreed  statement  of  facts, 
and  judgment  rendered  pro  forma  that  the  writ  should  abate,  to 
which  the  plaintiff  excepted. 

The  facts  are  suflSciently  stated  in  the  opinion  of  the  court. 

William  H.  Walker^  for  the  plaintiff. 
SewaU  FuUam^  for  the  defendant. 

The  opinion  of  the  court  was  delivered  by 

Steele,  J.  The  plaintiff,  a  resident  of  Ludlow,  was  a  peddlen 
He  was  at  Brattleboro'  peddling,  and  while  there  sold  some  of  fab 
wares  to  the  defendant,  who  resided  at  Topsham.    The  plaintiffs 
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suit  is  for  the  pay  for  the  goods  thus  sold  and  delivered.  The 
writ  was  made  returnable  before  a  justice  of  the  peace  at  Ludlow. 
The  defendant  by  his  plea  in  abatement  claims  that,  by  the  pro- 
yision  of  section  33  of  chapter  31  of  the  General  Statutes,  the 
writ  should  have  been  made  returnable  at  either  Brattleboro'  or 
Topsham,  and  not  at  Ludlow.  The  question  is,  simply,  whether 
this  statute  applies  to  the  sales  of  a  peddler  made  in  the  usual 
course  of  his  business.  Whether  we  look  at  the  terms  of  the 
statute,  or  consider  the  mischief  it  was  obviously  intended  to  cor- 
rect, we  see  no  way  to  avoid  the  conclusion  that  it  was  intended 
to  apply  to  precisely  this  class  of  sales.  The  decisions  upon  the 
previous  statute  do  not  help  us  to  a  different  result.  Wainwright 
et  al.  V.  JBerryy  8  Vt.,  424 ;  Stone  et  al.  v.  Hazm,  26  Vt.,  178. 
This  sale  was  not  casual.  It  was  made  in  the  line  of  the  plaintiff's 
ordinary  traffic.  It  was  made  by  a  person  engaged  in  the  business 
of  vending  goods,  and,  for  the  time  being,  engaged  in  that  business 
at  BratUeboro'.  He  was  but  transiently  at  Brattleboro',  but  this 
fact  arises  from  the  nature  of  his  business  as  a  peddler.  His  stay 
may  have  been  transitory,  but  his  being  there  was  not  casual. 
To  hold  that  such  a  sale  was  not  within  the  statute,  would  amount, 
to  excepting  peddlers  from  its  operation.  Such  an  exception  it  is^ 
not  for  the  court  to  make. 
Judgment  affirmed. 
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Thomas  Johnson  v.  Abijah  Howard,  and  Town  of  Thetfobd, 

TRUSTEE. 

Tax.     Contract     Trustee  Process. 

^Vhere  the  town  funiinoned  m  trustee,  wm  owinsthe  defendaat  $112  tot  proflMiioiiBl  mtteet, 
and  at  tlM  nine  time  there  wm  a  town  tax  asainit  the  defendaaty  nnpald,  of  $131.88,  it  wm 
ik«tf  that  the  town  was  not  entitled  to  apply  nld  tax  upon  Mid  deht  and  thw  avoid  beUc 
held  under  the  tmitee  prooe«. 

JL  town  tax  Is  not  a  oontraot  express  or  implied. 

M  there  was  no  perfected  applioatlon  <tf  the  debt  npon  the  tax  between  the  seleetnen  aaA 
the  deftndant,  there  were  no  equitable  eonsiderations  in  ftTor  of  the  town. 

Trustee  process,  which  was  referred  to  a  commissioner  to  take 
the  disclosure  of  the  trustee  and  other  evidence  and  report,  as 
provided  by  law.    The  commissioner  found  the  following  fiusts : 
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"  Hiram  D.  Morey  was  elected  first  constable  of  the  town  of 
Thetford  at  the  annual  March  meeting  in  1865.  He  gave  bonds 
and  received  and  receipted  for  the  rate-bill  (and  warrant)  as- 
sessed on  the  list  of  1865,  and  the  town  has  ever  since  held  and  now 
holds  that  receipt.  On  said  rate-bill  was  a  tax  against  the  de- 
fendant of  1131.88,  and  there  were  also  taxes  against  the  de- 
fendant and  other  persons  jointly  thereon.  Morey  removed  from 
Ais  state  between  the  1st  and  15th  of  October,  1865,  but  retained 
Ihe  rate-bill  in  his  possession  until  December  12, 1865,  when  he 
gave  it  up.  Solon  K.  Berry  was  elected  first  constable  of  Thet- 
ford at  a  special  meeting  held  on  the  16th  of  December,  1865, 
and  as  such  received  and  receipted  for  said  rate-bill  on  the  25th  of 
December,  1865.  W.  D.  Ladd,  Quincy  Garey  and  M.  N.  Russ 
were  selectmen  of  Thetford  for  the  year  1865,  and  said  Ladd  was 
town  treasurer.  The  writ  in  this  case  was  served  on  the  trustee 
December  11, 1865.  About  the  time  Morey  removed  from  this 
state,  he  drew  from  said  rate-bill  a  list  of  the  names  of  delinquent 
tax-payers  and  the  amount  of  their  tax,  and  left  the  same  with 
said  I^dd  to  collect  for  him  and  account  to  him  for ;  and  among 
&e  names  on  said  list  was  that  of  the  defendant,  with  the  amount 
of  his  town  tax  of  f  181.88.  Said  Morey  gave  Ladd  no  authority 
to  receive  payment  of  any  of  said  taxes  so  left  with  him,  except  in 
moiiey  or  town  orders,  nor  did  he  authorize  Ladd  or  any  of 
ibe  selectmen  to  make  any  arrangement  with  the  defendant  for  the 
payment  of  said  town  tax  in  whole  or  in  part  by  applying  thereon 
what  might  be  due  the  defendant  from  the  town,  as  hereinafter 
stated,  nor  did  he  know  of  any  such  arrangement.  About  the  1st 
«f  October,  after  Ladd  had  received  said  list,  he  called  upon  the 
defendant  for  payment  of  said  tax.  In  their  conversation  it  was 
arranged  between  Ladd  and  the  defendant,  that  the  selectmen 
should  set  a  day,  and  notify  the  defendant  thereof,  to  meet  and 
adjust  an  account  which  the  defendant  then  claimed  against  the 
iBWTky  and  Ladd  then  consented  so  far  as  he  was  concerned,  that 
Ae  amount  which  might  be  found  due  from  the  town  to  the  de- 
fendant, might  be  applied  toward  the  payment  of  said  tax.  The 
other  selectmen  sanctioned  this  arrangement  of  Ladd's,  and  upon 
flie  2d  day  of  December,  1865,  the  selectmen  and  the  defendant 
met  at  the  town  clerk's  office  to  adjust  the  defendant's  account 
and  make  the  application.  The  defendant  then  presented  his 
account,  it  being  mostly  for  professional  services  as  an  attorney, 
against  said  town.  To  some  items  of  the  account  the  selectmen 
objected,  and  claimed  that  the  town  should  have  more  credits  than 
appeared.  The  defendant  claimed  a  balance  of  about  $119,  but  the 
4ieeount  was  not  then  settled,  and  the  selectmen  took  a  copy  of 
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the  account  for  the  purpose  of  making  inquiries.  At  this  meeting 
it  was  expected  that  any  balance  which  might  be  found  due  the 
defendant,  would  be  applied  on  said  tax.  Nothing  more  was  said 
or  done  between  the  selectmen  and  the  defendant  about  the  matter, 
until  after  the  service  of  this  writ  and  the  return-day  before  the 
justice.  On  the  return-day  of  said  writ,  the  selectmen  and  the 
defendant  appeared  at  the  place  of  trial  named  in  said  writ,  sup- 
posing said  writ  to  be  returnable  at  10  o'clock  a.  m.  After  the  ex* 
piration  of  two  hours^,  the  plaintiff  not  appearing,  the  selectmen  and 
the  defendant  adjusted  the  defendant's  account,  and  agreed  upon 
a  balance  of  $112  as  due  the  defendant,  and  an  order  was  drawn 
by  the  selectmen  for  that  amount  in  favor  of  the  defendant,  with 
the  expectation  that  the  same  was  to  be  taken  by  Ladd  to  apply  on 
the  tax ;  but,  finding  out  that  the  time  set  for  trial  in  the  suit 
was  one  o'clock  in  the  afternoon,  and  that  hour  not  having  arrived, 
said  order  was  destroyed  and  treated  by  the  selectmen  and  the 
defendant  as  void  and  of  no  effect.  Neither  the  selectmen  nor- 
the  defendant  ever  understood  their  arrangement  as  of  binding 
effect  previous  to  the  service  of  this  writ,  but  merely  as  an  un- 
derstanding that,  if  they  should*a^ust  the  balance  due  the  defend- 
ant, then  such  balance  should  be  applied  in  payment  of  said  tax." 

Upon  the  report  of  the  commissioner,  the  county  court,  at 
the  June  term,  1867,  Wilson,  J.,  presiding,  rendered  judgment 
pro  forma  that  the  trustee  be  discharged,  to  which  the  plaintiff 
excepted. 

A,  M.  Dickey  and  S.  M.  Cf-leason^  for  the  plaintiff,  claimed 
that  the  arrangement  between  the  defendant  and  the  selectmen 
was  conditional,  to  have  effect  at  some  future  time  if  the  condi- 
tions were  all  performed,  and  was  not  a  settlement.  The  tax 
of  1131.88  is  not  a  demand  which  can  be  brought  in  as  an  ofEset. 
to  defeat  this  action.  The  demand,  to  have  that  effect,  must  be 
founded  on  contract  express  or  implied,  as  between  the  trustee 
and  the  principal  defendant.     Qen.  Sts.,  ch.  36,  §  52. 

The  collector  of  taxes  has  full  power  to  collect  his  taxes,  and 
being  responsible  for  their  non-collection,  he  only  has  any  oontroL 
over  such  taxes,  and  neither  the  selectmen  nor  any  other  town, 
officer  can  have  any  control  over  the  taxes  in  a  collector's  bill. 

The  town  of  Thetford  still  holds  the  collector's  receipt  for  this 
tax-bill,  and  said  collector  is  still  holden  for  the  payment  of  the- 
tax. 
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(7.  W,  darke,  for  the  trustee,  claimed  that  "  whatever  the  laws 
order  any  one  to  pay  becomes  instantly  a  debt  which  he  hath 
beforehand  contracted  to  discharge."  8  Bl.  Com.,  160 ;  Sawyer  et 
dL  V.  F?Za»,  19  Vt.,  48.  The  facts  reported  create  a  subsisting 
agreement  between  the  selectmen  and  the  defendant  at  the  time 
of  the  service  of  the  trustee  process,  that  whatever  was  due 
^should  apply  upon  the  tax.  The  trustee  process  is  an  equitable 
action,  and  such  technical  objections  as  will  prevent  the  court 
firom  doing  exact  justice,  ought  not  to  be  admitted.  When  the 
amount  was  ascertained,  the  law  made  the  application  relate  back 
to  the  time  of  the  agreement  to  apply.  Lynde  v.  Wriglit  et  aL,  1 
Aik.,  883. 

The  opinion  of  the  court  was  delivered  by 

Babrett,  J.  Prior  to  and  at  the  time  the  process  in  this 
case  was  served  on  the  town  as  trustee,  said  town  was  owing 
the  defendant  the  sum  of  $112  for  professional  services  theretofore 
rendered.  At  the  same  time  there  was  a  town  tax  against  the 
defendant,  unpaid,  of  $131.88.  It  is  claimed  that,  by  virtue  of 
section  52  of  chapter  36  of  the  General  Statutes,  the  town  is  en- 
titled to  apply  said  tax  upon  said  debt,  and,  as  the  tax  is  larger 
than  the  debt,  it  can  not  be  chargeable  as  trustee. 

Whether  it  can  be  so  applied,  depends  upon  determining 
whether  the  tax  is  a  eantroH,  express  or  implied.  It  certainly 
does  not  partake  of  the  ordinary  qualities  of  a  contract,  nor  in  its 
origin,  and  creation,  and  mode  of  enforcement,  answer  to  any 
technical  definition  or  common  idea  of  a  contract.  A  tax  does 
not  grow  out  of  any  transactions  between  the  parties.  It  is  a 
duty  imposed  by  arbitrary  law,  predicated  upon  the  relations  of 
the  individual  to  the  body  politic.  It  does  not  partake  of  the 
diiaracter  of  a  judgment.  That  is  the  result  of  personal  acts,  and 
relations  as  to  private  rights  of  person  and  property,  ascertained 
and  adjudged  in  due  course  of  judicial  proceedings.  The  only 
resemblance  of  a  tax  to  a  judgment  is  that  it  is  for  a  sum  certain, 
fixed  by  law,  and  may  be  enforced  by  final  compulsory  process 
agaiflrt  the  property  and  body  of  the  person  taxed. 
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In  Webster  v.  Seymour  et  al.,  8  Vt.,  135,  it  is  expressly  held  not 
to  be  "  a  debt  or  contract." 

There  is  nothing  in  the  character  of  a  tax,  from  which  any  fea- 
ture of  an  implied  contract  can  arise.  A  tax  can  not  be  enforced 
by  suit  in  the  name  or  behalf  of  the  town.  In  certain  cases  the 
collector  may  reach  property  in  satisfaction  of  a  tax  by  trustee 
process.  The  object  of  that  is,  not  to  establish  the  tax  by  a  judg- 
ment, but  only  a  process  by  which  the  rights  and  credits  in  action 
of  the  party  taxed  may  be  reached,  for  want  of  property  or  body 
on  which  to  fasten  by  the  warrant.  The  case,  therefore,  does  not 
fall  within  the  terms  of  that  section. 

Nor  is  there  any  ground  for  extending  its  operation  for  equita- 
ble considerations.  There  are  no  equitable  considerations  in 
favor  of  the  town.  The  law  provides  for  assessing  the  tax  against 
the  individual  in  spite  of  himself  and  of  any  opposition  he  may 
make  to  it.  It  provides  ample,  and  the  most  inexorable,  means  for- 
enforcing  its  payment  or  satisfaction.  The  law  confers  no  further 
ri^t,  nor  does  it  contemplate  any.  The  town  is  in  no  danger  of 
suffering  loss  by  the  non-payment  of  the  tax,  or  by  reaspn  of  ina- 
bility to  collect  it,  beyond  what  is  incident  to  the  subject,  in  view 
of  the  means  specifically  provided  for  enforcing  it.  In  this  par- 
ticular case  there  is  nothing  shown  why  the  tax  may  not  be  col- 
lected upon  the  tax-bill  and  warrant,  either  by  the  voluntary 
payment  of  the  defendant  or  by  distress  of  property.  So  that,  iit 
no  view,  either  general,  as  to  the  subject  itself,  or  particular,  as 
to  the  case  in  hand,  is  there  any  ground  for  invoking  equitable 
considerations  in  favor  of  the  town. 

To  hold  in  this  case  as  is  claimed  for  the  trustee,  would  open^ 
the  way  to  supposable  and  probable  complications  that  would  tax 
professional  and  judicial  wit  to  solve,  to  an  extent  that  would  not  * 
be  likely  to  be  compensated  by  any  beneficial  results  that  would 
be  realized  therefrom.  On  the  other  hand,  to  hold  as  we  do, 
leaves  the  town  armed  with  all  the  means  intended  by  the  law  to 
be  used  for  making  the  tax  available,  and  leaves  the  debt  due  to 
the  defendant  available  to  the  creditor  for  the  satisfaction  of 
his  debt,  by  means  provided  by  the  law  for  that  express  purpose^ 
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The  equities  all  look  in  this  direction,  and  find  Ml  countenance 
in  the  express  provisions  of  the  law. 

This  view  of  this  aspect  of  the  case  removes  the  only  ground 
upon  which  the  other  view  can  be  rested  with  any  plausibility. 
Inasmuch  as  there  was  no  perfected  application  of  the  debt  upon 
the  tax,  we  have  no  reason  arising  from  equitable  considerations, 
to  give  what  passed  between  the  selectmen  and  the  defendant  op- 
eration beyond  its  strictly  legal  force. 

We  make  no  intimation  of  views  as  to  the  authority  of  the  se- 
lectmen, as  such,  to  make  such  settlement  of  taxes. 

A  case  in  Windsor  county,  recently  decided,  in  which  Pbout, 
J.,  delivered  the  opinion,  involved  principles  that  would  seem  to 
bear  strongly  on  that  subject. 

The  judgment  is  reversed,  and  the  trustee  adjudged  chargea- 
ble hr  said  $112. 


Nelson  Digket  v.  A.  S.  Cobliss,  administrator  of  BEXTBEif 

Page. 

[In  Chancery.] 

Commissioners.     Creditor.     Chancery,    Probate  Court, 

Whtte  the  creditor  of  an  estate  presents  his  olaim  to  the  commissioners  appointed  by  the 
probate  oonrt,  for  aUowance  against  the  estate,  it  becomes  the  duty  of  the  commissioners- 
to  take  cognizanee  of  the  claim,  to  act  upon  it,  and  to  include  it  and  their  action  on  it  in 
their  report  to  the  probate  court. 

Where  the  creditor  has  duly  presented  his  claim  to  the  commissioners,  and  they  intimate 

'  nothing  to  him  adverse  to  its  allowance,  and  the  administrator  makes  no  defense  or  objec-  - 
tioo,  the  creditor  is  Justified  in  resting  In  the  belief  that  his  claim  was  aUowed. 

Wheve  commissionerB,  without  the  bult  of  the  creditor,  hare  &Ued  to  report  to  the  probate 
court,  a  claim  duly  presented  before  them  for  allowance,  it  is  the  proyinee  of  the  court 
of  equity  to  save  the  creditor  from  his  impending  loss,  by  holding  the  estate  still  bound  to 
do  what  the  law  would  compel  it  to  do  but  for  the  omission  of  the  commissioners  to  do 
their  duty*  ^'^'^  ^  ^^  respect  the  court  of  equity  will  be  occupying  its  own  peculiar 
proTince,  and  not  assuming  that  of  the  probate  court. 

Bill  in  chancery.    The  facts  set  up  in  this  bill,  sufficiently  ap- 
pear in  the  opinion  of  the  court.    The  defendant  filed  a  general 
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demurrer,  which  was  pro  forma  sustained  by  Peck,  Chancellor, 
at  the  December  term,  1867,  of  the  court  of  chancery,  and  the 
biW  dismissed  with  costs,  from  which  the  orator  appealed. 

A.  M,  Dickey^  for  the  orator. 

C.  TT.  Clarke^  for  the  defendant. 

The  opinion  of  the  court  was  delivered  by 

Barrett,  J.  This  is  an  appeal  from  a  pro  forma  decree  of 
the  court  of  chancery  sustaining  a  demurrer  to  a  bill.  The 
ground  and  substance  of  the  bill  are  that  the  orator  held  two 
valid  notes  made  by  the  firm  of  Johnson  &  Page,  at  the  time  that 
Page  died,  in  March,  1868 ;  that  Johnson  and  the  firm  were  in- 
solvent, and  Page  left  ample  property;  that  the  orator  duly 
presented  said  notes  to  the  commissioners  on  Page's  estate  for  al- 
lowance against  said  estate,  and  they  examined  them  and  returned 
them  to  the  orator,  who  received  them  and"  has  kept  them  ever 
since ;  that  no  defense  or  objection  was  made  by  the  administrator 
or  any  one  else  to  their  allowance;  that  the  orator  had  good 
reason  to  believe,  and  did  believe,  that  the  notes  were  allowed 
against  said  estate,  till  some  time  in  April,  1867 ;  that  he  is  in- 
formed and  believes  that  the  commissioners  intended  to  allow 
them,  and  supposed  they  had  till  long  after  the  time  provided  by 
statute  for  opening  the  commission,  etc.,  had  elapsed ;  that  the 
commissioners  made  and  returned  their  report  to  the  probate 
court,  and  the  same  was  accepted  and  ordered  to  be  recorded ; 
that  said  report  does  not  show  that  either  of  said  notes  was  pre- 
sented to,  or  acted  on,  by  said  commissioners  ;  that  the  orator  is 
informed  and  believes  that  the  reason  of  their  not  being  in- 
cluded and  allowed  by  the  commissioners  in  their  report,  is  that 
they,  by  mistake,  neglected  and  forgot  to  minute  the  same  as 
allowed  by  them,  and  that  they  intended  to  allow  them,  but  did 
not  allow  them  in  their  report  nor  disallow  them. 

Then  follow  other  things  in  the  bill,  to  show  the  danger  the 
orator  is  in  of  losing  his  debt,  unless  helped  by  the  court. 
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The  leading  and  important  question  is  whether^  upon  the  sub- 
stance of  the  ease,  a  court  of  equity  may  legitimately  grant  relief; 
for  it  is  agreed  that  no  other  court  can. 

It  is  important  to  have  in  mind  certain  leading  facts.  The 
orator  had  a  valid,  absolute  claim,  by  virtue  of  those  notes, 
against  said  estate.  He  presented  the  notes,  as  constituting  such 
claim,  to  the  commissioners.  No  defense  or  objection  was  made 
to  their  being  allowed.  He  was  entitled  to  have  them  allowed, 
and,  upon  those  facts,  it  was  the  duty  of  the  commissioners  to 
allow  them.  It  is  to  be  assumed  that  the  notes  appeared  to  be 
properly  executed.  That  being  so,  a  case  was  made,  in  law,  en- 
titling the  orator  to  have  them  allowed.  On  being  presented  for 
allowance,  it  became  the  duty  of  the  commissioners  to  take  cog- 
nizance of  the  claim,  to  act  upon  it,  and  to  include  it  and  their 
action  on  it  in  their  report  to  the  probate  court.  When  thus 
presented  to  and  examined  by  the  commissioners,  the  orator  had 
done  all  that  was  incumbent  on  him  to  do  in  order  to  fix  the  duty 
on  the  Gommissioners  to  act  upon  the  claim.  As  they  intimated 
nothing  to  him  adverse  to  its  allowance,  and  as  the  administrator 
made  no  defense  or  objection,  we  think  the  orator  was*  fully 
warranted  in  assuming  and  believing,  and  in  resting  in  the  belief, 
that  the  claim  was  allowed.  If  it  had  been  allowed,  he  would 
have  had  nothing  further  to  do,  till  the  time  should  come  for  him 
to  receive  his  pay  under  some  proper  order  of  the  probate  court. 
As  he  was  warranted  in  believing  that  the  claim  had  been 
allowed,  of  course  he  would  act  in  the  same  manner  as  if  it  had 
been,  in  fact,  allowed.  And  it  can  not  be  imputed  to  him  as  fault 
or  neglect,  that  he  did  so  act.  The  length  of  time  that  he  rested 
under  that  false  belief,  can  not  afiect  the  case,  in  the  absence  of 
any  occasion  for  him  to  do  anything  till  the  time  for  receiving  his 
pay  should  arrive.  He  had  the  right  to  presume  that  the  com- 
missioners would  do  their  duty  as  prescribed  by  the  law,  in 
respect  to  the  making  up  and  return  of  their  report  to  the  probate 
court,  and  he  was  not  called  on  to  supervise  and  see  that  it  was 
cwrectly  done. 

We  think,  therefore,  that  the  orator  can  not  be  charged  with  any 
&nlt  or  neglect  in  respect  to  presenting  his  claim,  or  in  believing, 
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and  resting  in  the  belief,  that  his  claim  had  been  allowed  and  so 
reported  to  the  probate  court,  or  in  awaiting,  without  furdier 
action  or  concern,  the  payment  of  his  claim  in  due  course  of 
settling  and  closing  up  the  estate. 

It,  therefore,  becomes  important  to  inquire  whether,  for  the 
omission  of  the  commissioners,  through  their  own  mistake  or  for- 
getfulness,  to  do  what  the  law  imposed  upon  them  as  a  duty  in 
order  to  constitute  an  adjudication  and  establishing  of  the  orator's 
claim,  he  is  entitled  to  the  aid  of  a  court  of  equity  to  save  him 
from  the  impending  loss  of  his  debt,  a  debt  which  Page  in  his 
lifetime  was  legally  liable  to  pay,  even  in  the  equitable  action 
for  money  had  and  received,  and  which  his  estate  would  be  bound 
to  pay  but  for  that  mistake  and  forgetfulness  of  the  commis- 
sioners. 

The  matter  of  accidents  and  mistakes,  which  obstruct  the  en- 
forcement of  legal  rights  by  the  ordinary  course  of  the  courts  of 
law,  constitutes  one  of  the  original,  and  one  of  the  most  salutary 
functions  of  a  court  of  equity ;  and  it  seems  to  us  that  this  case 
is  a  strong  illustration  of  the  need  and  usefulness  of  such  a  court 
in  this  respect.  The  debt  and  duty  of  Page  was  not  discharged 
by  him,  nor  has  it  been  by  his  estate.  It  is  claimed  that  the  es- 
tate is  discharged  from  it  by  the  neglect  of  the  commissioners  to 
do  what  the  law  prescribed  as  their  duty,  and  what  the  orator  had 
the  right  to  believe,  and  rest  in  the  belief,  that  they  had  done,  and 
what,  if  they  had  done  it,  would  have  compelled  the  estate  to  pay 
that  debt.  This,  we  think,  is  not  tenable.  Our  views  could  be 
illustrated  by  very  many  cases,  and  the  principles  on  which  they 
rest  are  fully  set  forth  in  the  text-books.  1  Story  Eq.  Jurisp., 
§  78.  '^  Accident  is  such  unforeseen  events,  misfortunes,  losses, 
acts,  or  omissions,  as  are  not  the  result  of  any  negligence  or  mis- 
conduct of  the  party."    iJ.,  §  79,  §  105. 

The  present  case  is  not  like  Burton  v.  TFJfey,  26  Vt.,  430,  nor 
like  Fettes  et  al.  v.  Bank  of  Whitehall^  17  Vt.,  485,  nor  like  Ewr 
ersan  v.  Udall,  13  Vt.,  477. 

Nor  does  it  fall  within  the  principle  and  reason  of  the  decision 
in  McCollum  v.  Bxnclcley  et  al.y  9  Vt.,  148.  .  In  that  case  the  claim 
had  not  been  presented  at  all  before  the  commissioners,  and  there* 
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lore  was  subjected  to  the  statute  by  which  a  debt  was  extinguished 
by  lapse  of  a  time  limited.  The  same  is  to  be  said  of  Burgess  v« 
Ontesj  executrix,  20  Yt.,  826,  in  which  the  claim  was  not  presented 
at  all.  In  the  present  case  it  was  duly  presented.  We  think, 
therefore,  that  it  is  the  province  of  the  court  of  equity  to  save  the' 
orator  from  his  impending  loss,  by  holding  the  estate  still  bound  to. 
do  what  the  law  would  compel  it  to  do  but  for  the  omission  of- 
the  commissioners  to  do  their  duty  as  prescribed  by  the  statute* 
In  this  respect,  a  court  of  equity  will  not  be  assuming  the  province 
of  the  probate  court,  but  will  be  occupying  its  own  peculiar 
province,  where  the  probate  court,  through  the  inadvertence  ot 
one  of  its  branches,  has  failed  to  act  at  all  upon  the  matter. 

Various  causes  of  demurrer  have  been  assigned  ore  tenus^ 
mamly  of  a  technical  character,  which,  we  think,  can  be  easily 
obviated  by  amendment,  if  occasion  should  be  thought  to  exist 
We  are  disposed  to  give  the  case  a  course  that  will  enable  the 
orator  to  put  himself,  with  technical  propriety,  upon  the  record. 

We  reverse  the  decree  on  condition  that  the  orator  shall  pay 
the  defendant's  costs  in  this  court,  and  remand  the  case,  with  the 
reconunendation  that  the  orator  be  allowed  to  amend  the  bill,  and 
then  the  case  to  proceed  in  due  course. 


Orange  Prescott  v.  George  A.  Prescott,  appellant. 
Contract.     Construction.     Trover. 

TbB  drase,  "It  is  agreed  by  the  pftrtles  aforesaid,  that  saidAhas  the  right  to  seU  odd 
maAhine  at  any  time,  by  paying  said  B  the  abore  mentioned  note  and  interest,"  oontiUned 
Id  ftUUoT sale  of  a  nlowing^madhine  given  by  A  to  B  to  aecnre  the  payment  of  aprom- 
inoiy  note  from  A  to  B,  does  not  empower  A  to  8eU  the  machine,  until  he  shaU  drst  pay  the 
note. 

Trover  for  a  mowing-machine.  Plea,  the  general  issue.  Trial 
by  the  court,  December  term,  1867,  Peck,  J.,  presiding. 

The  plaintiff  claimed  title  to  the  machine  by  virtue  of  a  writr 
ten  instrument,  read  in  evidence,  of  which  the  following  is  a  copy : 
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"To  ALL  PERSONS  WHOM  IT  MAY  CONCERN.  Know  ye  that  I, 
George  A.  Prescott,  of  Vershire,  being  justly  indebted  to  Orange 
Prescott,  of  Vershire,  by  my  certain  note  of  hand  dated  October 
11, 1865,  for  the  sum  of  one  hundred  dollars,  and  made  payable 
to  him  or  bearer  on  demand,  with  interest  annually,  in.  considera- 
tion thereof  have  pledged,  and  do  hereby  and  herewith  pawn 
and  deliver,  unto  said  Orange  Prescott,  one  mowing-machine 
called  the  <  Farmer  B,  1669,'  to  have  and  to  hold  said  machine 
in  pledge  as  security  for  the  payment  of  said  note;  and  in 
case  said  note  be  not  well  and  truly  paid  according  to  the  tenor 
and  effect  thereof,  I  hereby  authorize  and  empower  said  Orange 
Prescott  in  good  faith  to  sell  said  machine  at  public  auction  or  at 
private  sale,  as  he  shall  judge  most  proper,  and  to  apply  the 
avails  thereof  in  payment  of  said  note  and  interest,  and  of  his 
reasonable  charges  in  keeping  and  selling  said  machine  as  afore- 
said, the  surplus,  if  any,  to  be  returned  to  me  on  demand.  It  is 
agreed  by  the  parties  aforesaid,  that  said  George  A.  Prescott  has 
the  right  to  sell  said  machine  at  any  time,  by  paying  said  Orange 
Prescott  the  above  mentioned  note  and  interest.'' 

This  instrument  was  dated  September  15,  1866,  signed  and 
witnessed.    The  note  was  also  read  in  evidence  by  the  plaintiff. 

The  machine,  at  the  time  the  instrument  was  executed,  was  in 
the  possession  of  one  William  Prescott,  who,  when  notified  by 
the  plaintiff  of  his  lien  upon  it,  promised  to  keep  it  for  him.  The 
defendant  afterward  removed  the  machine  from  the  possession  of 
William  Prescott  and  sold  it,  although  the  plaintiff  forbade  his 
doing  so,  until  he  should  pay  the  note. 

Judgment  for  the  plaintiff  for  the  amount  of  the  note.  Excep- 
tions by  the  defendant. 

C.   W.  Clarke^  for  the  defendant. 

The  question  is  what  construction  is  to  be  put  upon,  and  effect 
given  to,  the  last  clause  of  the  writing  produced  by  the  plaintiff 
in  evidence.  The  defendant  contends  that,  legally  and  rationally 
construed,  it  confers  upon  him  the  right  to  sell  the  machine  as  he 
did.  The  machine  was  pawned  and  pledged  to  the  plaintiff,  pos- 
session given,  and  he  was  empowered  to  sell.  This,  beyond  ques- 
tion, placed  the  property  beyond  the  reach  of  creditors,  and  this, 
we  insist,  was  all  that  the  parties  aimed  at ;  but  the  right  to  sell 
absolutely,  is  unconditionally  reserved  to  the  defendant;  uncorh- 


r 


MAECH  TmH,  1868.  ,188 

PmooU  o.  PtmooU. 

ditwnalljfy  because,  if  this  right  could  be  exercised  only  on  condi- 
tion that  the  defendant  should,  previously  to  such  sale  by  hin>  or 
simultaneously  with  it,  pay  the  note,  this  clause  would  be  wholly 
unnecessary  and  without  any  effect,  because  it  would  secure  to 
the  defendant  no  control  or  right  which  he  would  not  have  with- 
out it. 


ffebardsy  for  the  plaintiff. 

The  only  object  in  giving  this  bill  of  sale  of  the  mowing- 
machine,  was  to  secure  the  note  which  the  plaintiff  held  against 
the  defendant.  If  the  defendant  had  a  right  to  take  that  machine 
out  of  the  custody  of  the  plaintiff  without  first  paying  him  the 
note,  then  the  bill  of  sale  was  a  mere  nullity,  and  the  plaintiff 
had  no  security  for  his  note.  By  the  terms  of  the  writing,  the 
defendant  has  the  right  to  sell  the  machine  at  any  time,  "  by  pay- 
ing the  plaintiff  the  above  mentioned  note  and  interest ;"  which 
means  that  the  defendant  must  first  pay  the  note,  and  then  he  has 
a  right  to  do  what  he  pleases  with  the  machine. 

The  opinion  of  the  court  was  delivered  by 

Prout,  J.  In  this  action  the  plaintiff  seeks  to  recover  the 
value  of  a  mowing-machine  which  the  case  shows  the  defendant 
converted  to  his  own  use.  In  the  county  court,  on  the  trial  the 
plaintiff,  in  making  out  his  title,  introduced  in  evidence  the  written 
instrument  made  a  part  of  the  case,  by  which  the  defendant  in 
terms  'pledged  the  machine  to  the  plaintiff  as  security  for  the 
payment  of  the  note  therein  referred  to.  In  this  particular  there 
does  not  seem  to  be  any  ambiguity  or  doubt.  Nor  do  we  think 
the  plaintiff's  lien  upon  the  machine  at  all  qualified  or  limited  by 
the  last  clause  of  the  instrument.  The  defendant  had  the  right 
of  disposing  of  it,  only  by  paying  the  plaintiff's  debt  secured  by 
the  pledge.  If  the  object  had  been  merely  to  secure  the  property 
as  against  the  defendant's  other  creditors,  as  suggested,  the  parties 
would  have  indicated  that  intention  by  very  different  language. 
We  do  not  think  such  is  the  construction  to  be  given  the  instru- 
ment, and  it  would  be  doing  violence  to  the  language  in  which 
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idie  paper  is  expressed,  to  bold  by  mere  constniction  that  the  par- 
U^s  had  such  unjustifiable,  if  not  illegal,  purpose  in  view.  This 
%eing  the  only  question  reserved,  the  judgment  of  the  county 
coui't  is  affirmed. 


Richard  Andrews  v.  Eunice  and  Mart  Eastman. 
Wood.      Contract.      Payment.      Acceptance.      Damages. 

Th.6  pUkintiff  eontraeted  to  fttmlsh  the  defendants  with  good  dry  fire-wood  fbr  the  year 
commenoing  January  1, 1863,  for  the  sum  of  $35,  and  not  to  fomish  last-blook  wood,  sneh 
M  he  had  ftamished  prerioualy.  He  ftimished  the  wood  according  to  the  oontraot  until  June 
or  Joly,  when  he  ootnmenoed  to  fyimish  laet^block  wood,  which  was  wood  of  an  inferior 
qnallty,  and  oontinned  so  to  Aimish  it  through  the  year.  The  defendants  used  this  wood 
jUntll  some  time  in  the  feU,  when  they  procured  wood  elsewhere.  After  the  expiration  of 
the  year,  one  of  the  defendants  paid  $ir.50,  protesting  that  the  wood  was  not  fUmished  ao- 
oording  to  the  oontraot.  Held,  that  the  plaintiff,  haying  stipulated  hoth  as  to  the  kind 
of  wood  he  should  fhmish,  and  as  to  the  kind  of  wood  he  should  not  ftuiiish,  had  no  reason 
to  suppose  that  the  defendants  had  accepted  this  inferior  quality  of  wood  at  the  contract 
price  for  good  dry  wood. 

Hie  plaintiff  never  haying  indicated  to  the  defendants  in  any  manner  before  or  while  he 
was  ftimishing  the  wood,  or  whUe  they  were  using  it,  that  he  should  claim  such  wood  was 
afioordlng  to  the  oontraot,  the  defendants  did  not  become  liable  to  pay  the  oontraot  prioe  by 
leason  of  using  the  wood,  nor  by  reason  of  their  neglect  to  g^ire  Airther  notice  to  the 
^l  lintiff  that  they  should  not  aocept  it  upon  the  oontraot. 

Hie  payment  of  the  $17.60  under  protest,  was  not  a  recognition  by  the  defendants  that  any- 
thing more  was  due  to  the  plaintiff. 

The  plaintiff;  haTing  felled  to  comply  fhlly  with  the  tenns  of  the  contract,  was  entlUed  to 
oompensaUon  for  the  wood  only  to  the  extent  of  the  benefit  actually  receired  by  the  de- 
fendants, and  the  latter  had  the  right  to  hare  deducted  f!tom  the  oontraot  price  the 
amount  of  damages  they  sustained  by  the  non-performanoe  of  the  entire  oontrfiot  of  the 
plaintiff. 

Book  account.  The  plaintiff's  account  consisted  of  a  single 
item  for  furnishing  wood  to  the  defendants  for  the  year  1863,  at 
the  price  charged,  $35.  The  defendants  presented  no  account. 
In  relation  to  the  plaintiff's  account,  the  auditor  found  the  follow- 
ing facts : 

"  The  two  years  previous  to  1863  the  plaintiff  had  been  engaged 
ia  the  business  of  getting  out  last-blocks,  and  had  furnished  wood 
to  the  defendants  from  tiie  waste  of  said  blocks.  This  was  fur- 
nished at  $30  a  year,  and  paid  for  by  Eunice  and  Mary  Eastman, 
each  paying  one  half  out  of  her  own  separate  funds.    Prerious  to 
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Janaary,  1863,  there  was  talk  between  the  plaintiff  and  the  defend- 
ant Mary  Eastman  about  who  was  to  get  wood  for  them  for  the  year' 
1863.  This  defendant  then  told  the  plaintiff  that  no  arrangement 
had  been  made,  but  they  had  concluded  not  to  have  any  more  last- 
block  wood,  to  which  the  plaintiff  replied  that  he  was  not  getting 
out  last-blocks,  and  did  not  know  as  he  should  get  out  any  more, 
and  proposed  to  furnish  good  dry  wood  for  $85  for  the  year  1863, 
which  proposition  was  finally  accepted ;  and  it  was  agreed  that 
one  half  was  to  be  paid  by  Eunice,  and  the  other  half  by  Mary 
Eastman.  This  was  the  way  he  had  been  paid  by  them  each 
of  the  former  years,  but  this  year  they  stipulated  not  to 
have  any  last-block  wood.  The  plaintiff  furnished  the  de- 
fendants during  the  winter  of  1863,  from  the  first  of  January, 
under  this  contract,  with  very  good  dry  wood,  as  he  agreed, 
and  with  enough  to  last  until  June  or  July  of  that  year, 
when  he  began  again  to  get  out  last-blocks,  and  from  that 
time  furnished  the  defendants  with  last-block  -wood  and  noth- 
bg  else  for  the  remainder  of  the  year.  This  wood  was  split 
from  green  blocks,  and  all  the  seasoning  it  got  was  after  it 
was  thus  split  off,  and  before  it  was  burned  by  the  defendants ; 
but  it  was  in  all  respects  such  as  the  plaintiff  had  furnished  the 
defendants  for  the  two  former  years.  This  wood  the  defendants 
used  along  through  the  summer  and  fall  till  cold  weather,  when 
it  was  thrown  under  their  shed,  frozen,  green,  and  with  ice  and 
snow  frozen  to  it,  so  that  it  was  nearly  impossible  to  burn  it ;  and, 
for  several  weeks  before  they  ceased  to  burn  it,  the  defend- 
ants used  to  bring  the  wood,  and  lay  it  by  the  stove,  and  melt 
off  the  snow  and  ice,  and  then  further  dry  in  the  stove-oven 
in  order  to  burn  it.  While  the  wood  was  thus  lying  by  the 
stove,  cloths  were  kept  under  it  to  preserve  the  carpet,  and,  as 
the  cloths  would  get  saturated,  they  were  "  wrung  out "  into  a 
common  pail,  and  sometimes  they  would  thus  obtain  nearly  a 
pailful  of  water  in  a  day,  and  the  house  was  thereby  kept  wet 
and  unwholesome.  At  length,  before  the  year  was  out,  the  de- 
fendants procured  wood  of  a  good  quality  from  another  source. 
The  defendants  did  not,  at  any  time  during  the  year  1863, 
while  the  plaintiff  was  furnishing  the  last-block  wood,  refuse 
to  receive  it,  nor  make  any  complaint  to  him  that  he  was  not 
furnishing  them  with  such  wood  as  he  contracted  to  furnish,  nor 
did  it  appear  that  the  plaintiff  knew  that  they  were  dissatisfied 
with  the  wood  he  did  furnish.  Sometime  after  the  expiration  of 
the  year  1863  the  plaintiff  sent  Martin  P.  Bumham,  an  attorney  at 
law,  to  call  on  the  defendants  for  pay  for  the  wood  so  furnished. 
Said  Bumham  called  on  the  defendant  Eunice  Eastman  for  one 
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half  ($17.50),  and  she  paid  it,  protesting  that  she  ought  not  to,  as 
the  wood  was  not  worth  it  and  was  not  according  to  the  contfttot 
between  them,  and  took  a  receipt  therefor  from  said  Bumham  as 
attorney  for  the  plaintiff.  This  payment  is  admitted  by  the 
plaintiff. 

"Whether  there  was  such  a  departure  from  the  contract  on 
the  part  of  the  plaintiff  that  he  is  not  entitled  to  recover,  or 
whether  there  was  such  an  acceptance  by  the  defendants  of  the 
wood  frimished  as  to  make  them  liable  for  the  contract  price,  is 
a  question  which  the  auditor  submits  to  the  court,  on  the  facts 
found  and  reported.  He  also  submits  all  questions  of  law  aris- 
ing from  said  facts. 

"  If  the  plaintiff  should  be  allowed  to  recover  no  more  for  the 
wood  than  it  was  worth  to  the  defendants,  and  that  might  be 
measured  by  considering  and  allowing  for  the  trouble  they  had 
in  preparing  and  burning  it,  and  the  injury  resulting  to  the  house, 
etc.,  then  the  auditor  finds  from  the  evidence,  that  he  has  been 
paid  all  he  is  entitled  to  receive.** 

Upon  the  facts  reported  by  the  auditor,  the  court,  at  the  De- 
cember term,  1867,  Peck,  J.,  presiding,  rendered  judgment  for 
the  defendants,  to  which  judgment,  as  to  the  defendant  Mary  East- 
man, the  plaintiff  excepted. 

N,  L.  Boyden  and  J.  W.  Rowell,  for  the  plaintiff. 

The  difference  between  the  last-block  wood  and  that  contracted 
to  be  furnished,  being  apparent^  it  was  the  duty  of  the  defendants 
to  notify  the  plaintiff  that  they  should  not  receive  it  upon  the  con- 
tract ;  but  their  neglecting  to  do  so,  and  receiving  and  using  the 
same,  and  paying  in  part  therefor,  as  shown  by  the  case,  consti- 
tuted such  an  acceptance  thereof  as  to  preclude  the  defense  that 
the  same  was  not  according  to  the  contract.  Having  received  the 
wood  under  the  contract,  they  must  abide  by  it,  and  can  not  pay 
for  it  at  a  less  price  than  that  charged  in  the  contract.  Wilkins 
V.  Stevens^  8  Vt.,  214 ;  Cram  v.  Watson,  28  Vt.,  22 ;  Cole  v. 
C,  Trans.  Co.,  26  Vt.,  87 ;  Downer  v.  Smith,  32  Vt.,  1 ;  Austin  vi. 
Wheeler,  16  Vt.,  95  ;  Hoadley  v.  House,  32  Vt.,  179 ;  Blishet  al^ 
V.  Granger,  6  Vt.,  340 ;  Esty  ^  Button  v.  Bead,  29  VI.,  278 ; 
2  Starkie  on  Ev.,  640-644 ;  Grimaidi  r.  White,  4  Espin;,  96 ;; 
Fisher  v.  Samuda,  1  Campbell,  190. 
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The  defendants  must  at  least  pay  what  the  wood  was  worth,  and 
that  value  can  not  be  measured  by  allowing  for  their  trouble  in 
using  the  same,  and  damage  to  the  house,  etc.  Mayer  v.  Dwinelly 
29  Vt.,  298 ;  Brown  v.  Sayles,  27  Vt.,  227. 

Philander  Perrin^  for  the  defendants. 

The  plaintiff  can  not  recover  on  the  express  contract,  because 
he  has  not  performed  it  on  his  part,  and  his  performance  is  a  con- 
dition precedent  to  the  payment.  It  wa-  an  eatire  contract,  that 
is,  the  f  35  was  to  be  paid  on  the  performance  of  his  part  of  the 
contract.  He  can  not  recover  on  a  quantum  meruit^  because  an 
express  contract  always  excludes  an  implied  one  in  relation  to 
the  same  matter.  Faxon  v.  Mansfield,  2  Mass.,  147 ;  Taft  v. 
Montague,  14  Mass.,  282 ;  Stark  v.  Parker,  2  Pick.,  2(57  ;  Haytuard 
V.  Leonard,  7  Pick.,  180 ;  Olmstead  v.  Beale,  19  Pick.,  528 ;  2 
Smith's  L.  C,  44 ;  Add.  on  Con.,  1129,  447 ;  Am.  Law  Reg., 
vol.  4,  504 ;  12  Johnson,  165 ;  13  Johnson,  94  ;  19  Johnson, 
337;  2  New  Rep.,  61;  2  Kent's  Com.,  509;  13  Wend.,  258; 
18  Wend.,  187.  Where  the  performance  is  a  condition  precedent 
to  the  right  of  recovery,  no  action  can  be  maintained  unless  the 
performance  is  entire.  Ripley  v.  Chipman^  13  Vt.,  268  ;  Brown 
V.  Kimball,  12  Vt.,  617  ;  aS^^.  Albans  S.  B.  Co.  v.  Wilkins,  8 
Vt,  54.  This  is  the  rule  in  all  cases  of  labor,  as  in  Winn  v. 
Southgate,  17  Vt.,  355,  and  the  present  case  comes  within  this 
class.  Mullen  v.  Qilkinson,  19  Vt.,  503 ;  Kettle  v.  Harvey  and 
trustees,  21  Vt.,  301. 

The  opinion  of  the  court  was  delivered  by 

Wilson,  J.  The  contract  upon  which  the  plaintiff  claims  to 
recover,  required  him  to  furnish  the  defendants  good  dry  wood, 
piled  up  under  their  shed,  for  the  year  1863,  for  the  sum  of  $35, 
one  half  to  be  paid  by  the  defendant  Eunice,  and  the  other  half 
by  the  defendant  Mary  Eastman.  It  is  conceded  by  the  plaintiff, 
that  he  did  not  perform  his  contract  according  to  its  terms,  but  it 
is  insisted  that  the  neglect  of  the  defendants  to  notify  the  plaint- 
iff they  sliould  not  receive  the  wood  upon  the  contract,  and  their 
using  it  and  paying  in  part  therefor,  constitute  such  an  acceptance^ 
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of  the  wood  as  should  entitle  him  to  recover  the  contract  price. 
The  auditor  has  not  found  that  the  defendants  accepted  the  wood 
upon  the  contract,  and  we  are  satisfied  that  the  facts  reported  by 
him,  do  not  show  any  such  acceptance  by  the  defendants  as  would 
render  them  liable  for  the  stipulated  price,  or  constitute  a  waiver 
by  them  of  their  legal  rights  under  the  contract.  The  plaintiff, 
from  about  the  first  of  July,  during  the  remainder  of  the  year, 
furnished  the  last-block  wood  along  from  time  to  time,  as  he 
split  it  from  green  blocks,  and  when  the  defendants  commenced 
using  it,  they  might  well  suppose  the  plaintiff  would  not  long 
-continue  to  furnish  them  with  wood  of  a  different  kind  from  that 
named  in  the  contract.  The  wrongful  neglect  of  the  plaintiff  on 
his  part  to  perform  the  contract,  placed  the  defendants  in  such 
situation  that  they  were  compelled  to  use  wood  they  had  not  con- 
tracted for,  or  perhaps  suffer  still  greater  inconvenience  and 
damage  in  procuring  it  elsewhere.  The  defendants,  therefore, 
commenced  using  the  wood,  and  continued  to  use  it  through  that 
part  of  the  season  in  which  they  could  dry  it  without  incurring 
expense  exceeding  the  whole  value  of  the  wood,  expecting  daily 
that  the  next  wood  the  plaintiff  should  furnish  them,  would  be 
such  as  the  contract  called  for.  But  the  plaintiff  continued  to 
furnish  last-block  wood  in  violation  of  his  agreement,  and  the 
defendants,  before  the  year  expired,  ceased  to  burn  it.  The 
plaintiff  did  not  even  ask  the  defendants  if  they  would  accept 
such  wood  upon  the  contract.  He  did  not  indicate  to  them  in  any 
manner  before  or  while  he  was  furnishing  the  laf^t-block  wood, 
or  while  they  were  using  it,  that  he  claimed  or  should  claim  that 
such  wood  was  according  to  the  terms  of  the  contract.  The 
defendants  did  not  become  liable  to  pay  the  contract  price  by 
reason  of  their  using  the  wood,  nor  by  reason  of  their  neg- 
lect to  give  further  notice  to  the  plaintiff  that  they  should  not 
accept  upon  the  contract  an  article  which  the  parties  had  ex- 
pressly agreed  should  not  be  furnished  by  the  plaintiff,  and 
would  not  be  accepted  by  the  defendants.  The  plaintiff,  hav- 
ing stipulated  both  as  to  the  kind  of  wood  he  should  furnish 
-and  as  to  wood  he  should  not  furnish,  had  no  reason  to  sup- 
j)Ose  the  defendants  would  accept  the  last-block  wood,  or  that 
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fhey  had  accepted  it,  at  the  contract  price  for  good  dry  wood,  nor 
ttai  they  would  be  liable  to  pay  him  any  more  for  the  wood  than 
it  was  actually  worth  to  them.  The  payment  of  the  $17.50  under 
protest,  was  not  a  recognition  by  the  defendants  that  anything 
more  was  due  to  the  plaintiff. 

The  plaintiff,  having  failed  to  comply  fully  with  the  terms  of 
the  contract,  was  entitled  to  compensation  for  the  wood  only  to 
the  extent  of  the  benefit  actually  received  by  the  defendants, 
and  the  defendants  have  the  right  to  have  deducted  from  the  con- 
tract price  the  amount  of  damages  they  have  sustained  by  the 
non-performance  of  the  entire  contract  by  the  plaintiff.  Myrick 
V.  SUuim  et  al.,  19  Vt.,  121 ;  Allen  v.  Hooker,  25  Vt,  137  ;  Smith 
V.  Foster  J  86  Vt.,  705.  The  auditor  has  found  that  the  defendants 
have  paid  all  the  wood  was  worth  to  them ;  the  plaintiff,  therefore, 
is  not  entitled  to  recover. 

The  judgment  of  the  county  court  is  affirmed. 


State  op  Vermont  v.  Leighton  S.  Hodgdon. 
JPeddler,     License,     Criminal  Law.     Indictment, 

Where  one  tnnaports  from  town  to  town  the  kind  of  goods  mentioned  in  section  2  of  chapter 
8t  of  the  General  Statutes,  and  temporarily  exposes  them  fbr  sale  at  auction  and  other- 
wise, he  l>eeome8  a  peddler  within  the  meaning;  of  the  statute. 

The  respondent  had  been  located  as  a  merchant  in  Montpelier  for  about  one  year  prior  to 
April  20,  186C,  when  he  moved  his  goods  to  Corinth,  and  hired  a  store,  and  therein  sold  at 
auction  ajid  private  sale  fbr  ten  or  twelve  days,  then  removed  his  goods  to  Chelsea,  where 
he  hired  a  store  Ibr  ten  days  or  so  long  as  he  should  wish,  and  gave  public  notice  that  he 
should  stay  but  a  short  time,  and  again  sold  goods  at  auction  and  private  sale,  without 
having  had  license  as  a  peddler  during  any  part  of  said  time.  Held,  that  these  Ikots  con* 
stltute  a  pima  facU  violation  of  the  statute  prohibiting  peddling  without  a  license. 

nie  proviso  in  section  2  of  chapter  81  of  the  General  Statutes  excepts  from  the  act  goods  which 
are  the  mannfiictnre  of  this  state ;  but  it  was  not  necessary  fbr  the  prosecution,  in  order 
to  make  out  a  prima  fcusU  case,  to  prove  where  the  goods  were  mannftictured,  as  such 
flust  would  be  peculiarly  within  the  knowledge  of  the  respondent,  and  should  be  proved 
by  him  as  matter  of  defense. 

The  prosecution*  should  show  that  the  respondent  does  not  come  within  the  exceptional 
elaine  of  the  statute,  where  the  exoeption  is  descripUve  of  the  oflbnse  or  defines  it,  but, 
where  the  exoeption  aflbrds  matter  of  excuse  merely^  and  does  not  define  nor  qualify  the 
)  created  by  the  enacting  clause/  it  is  not  required  to  be  negatived  by  the  presecu- 
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Indictment  for  violation  of  sections  2  and  8  of  chapter  81  of 
the  General  Statutes,  relating  to  peddlers.  The  case  was  sub- 
mitted to  the  court  at  the  June  term,  1866,  Peck,  J.,  presiding, 
upon  a  statement  of  facts  agreed  on  by  the  parties,  which  is  as 
follows : 

^^The  respondent  had  for  about  one  year  been  doing  busi- 
ness as  a  merchant  in  Montpelier,  Washington  county,  in  a  store 
hired  for  that  purpose,  the  lease  of  which  expired  about  the 
20th  of  April,  1866,  and  had  given  in  his  list  in  Montpelier  and 
paid  his  taxes  there  for  the  year  1866,  and  was  a  resident  citizen 
of  this  state.  He  had  a  license  from  the  United  States  as  a 
merchant.  When  his  lease  of  the  store  at  Montpelier  expired,  he 
could  not  find  a  suitable  place  in  Montpelier  in  which  to  carry  ou 
his  business.  He  thereupon  took  his  goods  and  went  to  Corinth 
in  Orange  county,  and  hired  a  store  for  10  days  or  as  long  as  he 
should  wish  to  occupy  it,  and  therein  sold  goods  at  retail,  and. 
employed  a  regular  licensed  auctioneer  to  sell  some  of  his  goods, 
and  he  had  his  license  as  a  merchant  transferred  to  said  Corinth. 
After  the  respondent  had  been  at  Corinth  10  or  12  days,  he  had 
his  government  license  transferred  to  Chelsea,  and  went  with  his 
goods  to  that  town,  hired  a  store  for  ten  days  or  as  long  as  he 
should  want,  and  advertised  that  he  should  stay  but  ten  days  or  a 
short  time,  and  then  intended  to  stay  but  a  short  time,  and  during 
said  time  he  sold  goods  composed  of  cotton  and  other  materials 
at  private  sale,  and  employed  a  licensed  auctioneer  to  sell 
some  goods  at  auction  at  said  Chelsea.  The  respondent  had  no 
license  as  a  peddler  under  the  laws  of  this  state,  and  did  not  sup- 
pose it  was  necessary  for  him  to  have  one  to  sell  goods  as  he  was 
selling  them.  While  the  respondent  was  selling  goods  at  Chelsea 
as  aforesaid,  and  within  the  ten  days,  the  present  indictment  was 
found  by  the  grand  jury  of  Orange  county.  After  he  was  in- 
dicted, on  the  same  day,  he  took  out  a  license  as  a  peddler  from 
the  clerk  of  Orange  county.  The  court  are  to  render  judgment, 
upon  the  foregoing  facts,  tibe  same  as  if  it  was  a  special  verdict 
of  a  jury." 

The  court,  upon  this  statement  of  facts,  foimd  and  adjudgedl 
the  respondent  guilty,  to  which  the  respondent  excepted^ 

Jo%.  A.  Wing  and  Wm.  Helard^  for  the  respondent.. 

Heman  A.  WkitSy  %tate^%  aUamey^  for  the  state. 
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The  opinion  of  the  court  was  delivered  by 

Wilson,  J.  The  only  question  in  this  case  is  whether  the  facts 
upon  which  the  county  court  found  and  adjudged  the  respondent 
.guilty,  constitute  the  oflFense  charged  in  the  indictment.  Section 
2  of  chapter  81  of  the  General  Statutes  provides  that  "Any .per- 
son going  from  town  to  town,  or  from  place  to  place  in  the  same 
town,  either  on  foot  or  otherwise,  carr3ring  to  sell,  or  exposing  for 
sale,  any  goods,  wares  or  merchandise  which  are  the  growth  or 
manufacture  of  any  foreign  country,  or  any  cotton,  linen,  woolen 
or  silk  goods,  or  goods  composed  in  part  of  either  of  said  mar 
terials,  plated  or  gilded  ware,  jewelry,  any  patent  medicine, 
or  any  compound  medicine  the  composition  of  which  is  kept 
secret  from  the  public,  watches,  or  clocks,  which  are  the  growth, 
produce  or  manufacture  of  the  United  States ;  and  any  person 
who  shall  transport  any  such  goods,  wares  or  merchandise  from 
town  to  town,  or  who  shall  come  from  without  this  state  into  any 
town  within  the  same,  bringing  any  such  goods,  wares  or  mer- 
chandise, and  shall,  in  any  town  to  which  he  may  transport  or 
bring  the  same,  temporarily  expose  said  goods,  wares  or  merchand- 
ise for  sale  at  auction  or  otherwise,  at  any  public  or  private 
house,  store,  or  other  place,  shall  be  deemed  a  peddler.*^  The  third 
section  provides  that  any  person  who  shall  become  a  peddler  with- 
out license  in  force,  shall  forfeit  and  pay  to  the  treasurer  of  this 
state  a  simi  not  exceeding  three  hundred  dollars,  nor  less  than 
fifty  dollars.  The  indictment  is,  substantially,  in  the  form  provided 
by  the  statute.  It  charges  that  the  respondent,  on  the  12th  day  of 
June,  1866,  at  Chelsea  in  the  county  of  Orange,  became  a  peddler 
without  having  any  license  therefor  in  force,  contrary  to  the 
statute.  It  appears  that  the  respondent,  for  about  one  year  next 
before  the  20th  of  April,  1866,  was  a  merchant  engaged  in  sell- 
ing goods  at  Montpelier,  from  which  place  he  transported  his 
goods  to  Corinth  in  this  county,  where  he  hired  a  store  for  ten 
days  or  as  long  as  he  should  wish  to  occupy  it,  and  therein  sold 
goods  at  auction  and  at  private  sale  for  the  period  of  ten  or 
twelve  days,  and  then  transported  his  goods  to  Chelsea.  The 
respondent,  at  said  Chelsea,  hired  a  store  for  ten  days  or  as  long 
as  he  should  wish  to  occupy  it,  and  gave  public  notice  that  he 
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shoald  stay  there  but  ten  days  or  a  short  time,  during  which  time, 
at  said  Chelsea,  he  sold  at  auction  and  at  private  sale,  goods 
composed  of  cotton  and  other  materials,  which  sales  constitute 
the  act  complained  of.  It  is  conceded  by  the  respondent,  that, 
when  he  went  to  Chelsea  and  commenced  selling  goods,  he  in- 
tended to  remain  there  but  a  short  time,  and  it  is  quite  clear 
that,  when  the  indictment  was  fonnd  against  him,  he  was  only  tem- 
porarily exposing  for  sale  and  selling  goods  at  that  place. 

We  are  agreed  that  the  facts  conceded  by  the  respondent,  bring 
the  case  within  the  express  provisions  of  the  enacting  clause  of 
the  second  section  of  the  statute.  It  is,  however,  insisted  by  the 
respondent,  that  his  conviction  can  not  be  sustained,  because  it 
does  not  appear  that  the  goods  sold  by  him  at  Chelsea,  were  not 
the  manufacture  of  this  state.  That  part  of  the  section  above 
quoted  defines  who  should  be  deemed  a  peddler;  the  section  then 
concludes  in  the  following  language :  "  Provided,  however,  that 
the  provisions  of  this  section  shall  not  be  construed  to  extend 
to  articles  of  provisions  or  produce,  which  are  the  growth  or 
produce  of  the  United  States,  nor  to  any  articles  of  goods^ 
wares  or  merchandise  which  are  the  manufacture  of  this  state, 
except  plated  or  gilded  wares,  jewelry,  clocks,  and  watches.'* 
It  is  not  incumbent  on  the  government,  to  show  that  the  re- 
spondent is  not  within  the  proviso  of  the  section.  It  is  a 
well  settled  rule  that  whether  exceptions  in  a  statute  are  to  be 
negatived  in  pleading  and  proved,  or  whether  they  are  a  mere 
matter  of  defense,  depends  upon  their  nature,  and  not  upon  their 
location  with  reference  to  the  enacting  clause,  nor  upon  their  being 
preceded  by  the  word  excqot  instead  of  provided.  Archb.  C. 
L.,  105 ;  StaU  v.  Abbe^y  29  Vt.,  60.  Where  an  exception  or 
proviso  is  so  incorporated  with,  and  becomes  a  part  of  the  enact- 
ment, as  to  constitute  a  part  of  the  definition  or  description  of  the 
offense,  the  indictment  must  show  negatively,  and  the  allegation 
must  be  proved  by  the  prosecution,  that  the  party,  or  the  matter 
pleaded,  does  not  come  within  the  meaning  of  such  exception 
or  proviso.  The  cases  in  18  Vt.,  196,  570,  cited  by  the  re- 
spondent's counsel,  are  illustrations  of  the  rule  where  the  excep- 
tion in  the  statute  should  be  and  was  required  to  be  negatived* 
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It  vill  be  seea  that  the  exceptions  in  the  statutes  referred  to  in 
tiiose  cases,  constitute  a  part  of  the  description  of  the  ofGsnse, 
and  so  far  define  and  qualify  it  as  to  require  that  the  exceptions 
be  negatived  and  proved,  in  order  to  determine  whether  any  offense 
at  all  had  been  committed.  The  exceptions  should  be  negatived, 
only  where  they  are  descriptive  of  the  offense  or  define  it,  but 
where  the  exceptions  afford  matter  of  excuse  merely,  and  do  not 
define  nor  qualify  the  offense  created  by  the  enacting  clause,  they 
are  not  required  to  be  negatived ;  but  when  the  respondent  is 
within  the  exception,  such  fact  may  be  relied  upon  in  defense. 
The  case  of  State  v.  Abbey  above  cited,  was  an  indictment  for 
bigamy.  The  indictment  was  framed  on  section  5  of  chapter  108 
of  the  Compiled  Statutes,  and  the  court  held  it  was  not  necessary  to- 
allege  that  the  respondent  was  not  within  any  of  the  exceptions 
or  exemptions  specified  in  the  6th  section  of  the  same  chapter, 
although  they  were  expressly  referred  to  in  the  5th  section.  In 
applying  these  remarks  to  the  present  case,  it  is  clear  that  the 
statute  on  which  this  indictment  is  framed,  does  not  require  the 
prosecution  to  prove  that  the  respondent  is  not  within  the  matter 
of  exception  contained  in  the  proviso.  The  enacting  clause  of 
the  section  contains  a  perfect  definition  of  peddler^  as  used  in  the 
statute.  The  proviso  in  the  section  excepts  from  the  act,  goods 
which  are  the  manufacture  of  this  state,  but  the  matter  embraced 
in  the  proviso  does  not  define  nor  qualify  the  term  peddler ,  nor 
is  it  descriptive  of  the  offense  created  by  the  enacting  clause. 
Upon  the  facts  agreed  in  this  case,  and  upon  which  the  case  is 
sabmitted  to  this  court,  it  appears  that  the  respondent  transported 
from  town  to  town  the  kind  of  goods  mentioned  in  the  statute, 
and  temporarily  exposed  them  for  sale  at  auction  and  otherwise, 
without  license  therefor ;  by  which  he  became  a  peddler  within 
the  definition  of  the  term  peddler ^  as  defined  by  the  enacting 
clause.  A  prima  facie  case  is  proved,  and  the  offense  is  fully 
made  out.  The  enacting  clause  in  terms  extends  to  goods  which 
are  the  manufacture  of  the  United  States,  as  well  as  to  those 
which  are  the  manufacture  of  any  foreign  country ;  it  was,  there- 
fore, not  necessary,  in  order  to  make  a  prima  facie  case,  for  the 
prosecution  to  prove  where  the  goods  were  manufactured.    It  was 
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for  the  respondent  to  prove  that  he  was  within  the  exception  con* 
tained  in  the  proviso  ;  and  if,  in  fact,  the  goods  exposed  for  sale 
and  sold  by  the  respondent,  were  the  manufacture  of  this  state,  he 
should  have  relied  upon  and  proved  such  fact  in  his  defense.  K 
they  were  the  manufacture  of  this  state,  the  fact  was  peculiarly 
within  the  knowledge  of  the  respondent,  and  the  affirmative 
should  have  been  proved  by  him  as  matter  of  defense.  Archb. 
C.  L.,  105 ;  18  Vt.,  197  ;  29  Vt.,  70.  A  different  construction 
of  the  act  would  subject  the  prosecution  to  a  burden,  in  respect 
to  proof,  not  warranted  by  the  letter  or  spirit  of  the  statute. 
The  exceptions  are  overruled,  and  the  respondent  sentenced  to 
pay  a  fine  of  $  30  and  costs  of  prosecution. 
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Louisa  Glabk  and  Fessenden  Clark  t^.  Shubael  Peck  and 
TuLLY  A.  Clark.* 

[In  Chancery.] 

Bv^havd  wnd  Wife.    Notice. 

Wboe  the  um  of  property  ie  giTen  to  a  married  woman,  ahe  takes  it  independent  ef  the 
maiital  lii^hts  of  her  hnthand,  and  a  oonrt  of  equity  will  restrain  his  creditors  from  coming 
in,  and  attaching  and  disposing  of  the  property  or  its  prodnots  in  pi^rment  of  the  hns- 
Uad's  debts. 

Where  a  testator  in  his  will  provided  for  the  payment  of  his  debts  and  the  support  ef  his 
wUow,  and  gave  a  specific  legacy  to  one  of  his  sons,  and  then  said,  **  I  also  give  to  my 
danj^ter,  Sophronia  Clark,  one  third  of  the  residne  of  all  my  estate,  both  real  and  per^ 
noaL  I  also  give  the  nse  of  the  other  two  thirds  of  my  estate,  both  real  and  personal,  to 
Loidsa  dark,  the  wifo  of  my  son  Tolly  A.  Clark,  so  long  as  she  shall  romain  his  wifb  or 
widow,  and,  when  she  shall  cease  to  remain  his  wife  or  widow,  to  the  lawftil  heirs  of  the 
Mid  Tolly  A.  Clark,"  it  was  ib<tf  that  the  said  Louisa  took  the  property  thus  bequeathed 
to  her,  to  her  separate  use,  and  not  sul]ject  to  the  marital  rights  of  her  husband,  and,  be- 
ing in  the  possession  and  occupation  thereof,  she  is  clearly  entitled  in  equity  to  the  products 
Uierea^  and  to  be  protected  against  any  attempt  on  the  part  of  her  husband's  creditors  to 
depriTB  her  of  them. 

Her  title  under  the  will  was  a  matter  of  record.  GOie  was  in  possession,  and  that  was  at  least 
eoBstmetiTe  notice  to  all  the  world  of  her  rii^t. 

Bill  in  chancery.  The  bill  set  forth  that  on  or  about  the 
10th  day  of  September,  1841,  the»oratrix,  Louisa  Clark,  married 
Tolly  A.  Clark,  her  present  husband,  and  ever  since  said  marriage 
said  Louisa  and  TuUy  A.  have  lived,  and  still  do  live,  to- 
gether as  husband  and  wife,  and  have,  now  living,  three  lawful 
minor  children ;  which  was  admitted  in  the  answers  of  the  defend- 
ants. On  or  about  the  twenty^fifth  day  of  April,  1850,  Perez 
Clark,  the  father  of  TuUy  A.,  since  deceased,  made  and  executed 
bis  last  will  and  testament,  containing  the  following  provisions, 
viz.: 

^This  cue  was  heard  at  the  Febmaiy  tenn,  1S67,  and  decided  at  the  February 
tom,  1S68. 
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^'  It  is  my  will  that  all  my  just  debts,  and  the  charges  of  my 
funeral,  be  paid  and  discharged  by  my  executor,  hereinafter  named 
and  appointed,  out  of  my  estate  as  soon  as  conveniently  may  be 
after  my  decease. 

"  I  give  to  my  beloved  wife,  Patience  Clark,  after  the  payment 
of  debts  as  aforesaid,  and  the  expenses  of  administration,  the  use 
of  all  my  estate,  both  real  and  personal,  so  long  as  she  shall  re- 
main my  widow ;  and,  when  she  shall  cease  to  remain  my  widow, 
whether  by  death,  or  otherwise, 

"  I  give  to  my  son,  Fessenden  Clark,  my  slip  in  the  meeting- 
house in  the  west  parish  of  said  Westminster. 

"  I  also  give  to  my  daughter,  Sophronia  Clark,  one  third  of  the 
residue  of  all  my  estate,  both  real  and  personal. 

"J  also  give  the  use  of  the  other  two  thirds  of  my  estate,  both 
real  and  personal,  to  Louisa  Clark,  the  wife  of  my  son  TuUy  A. 
Clark,  80  long  as  she  shall  remain  his  wife  or  widow,  and,  when 
^e  shall  cease  to  remain  his  wife  or  widow,  to  the  lawful  heirs 
of  the  said  TuUy  A.  Clark. 

^'  And  I  hereby  nominate,  constitute  and  appoint  my  son  TuUy 
A.  Clark,  to  be  executor  of  this  my  last  will  and  testament." 

The  ox'ators  further  alleged  that  Perez  Clark  deceased  on  or 
about  the  25th  day  of  December,  1&50,  leaving  said  will,  and 
leaving  certain  real  and  personal  estate ;  that  said  will  was  duly 
proved  and  legally  established ;  that  the  orator,  Fessenden 
Clark,  was  appointed  administrator,  with  said  will  annexed  ;  that 
said  Fessenden  accepted  said  appointment,  and  duly  entered  upon 
the  duties  thereof;  that  Patience,  the  widow  of  Perez,  used  and 
occupied  said  estate,  both  personal  and  real,  during  her  lifetime, 
under  said  will ;  and  that  Patience  deceased  on  or  about  the  15ih 
day  of  October,  1855 ;  all  of  which  was  admitted  in  the  answers. 

At  the  decease  of  said  Patience,  said  oratrix,  then  and  still 
living  with  TuUy  A.,  with  her  aforesaid  minor  children,  was 
permitted  by  the  orator,  Fessenden,  to  use  and  occupy  the  estate 
of  Perez,  consisting  of  a  homestead  farm,  and  stock  and  other 
personal  property  thereon,  as  by  the  terms  of  said  will  she  was 
entitled  to,  and  ever  since  has  so  used  and  occupied  the  same  untU 
tlie  time  hereinaft;er  mentioned ;  that  on  or  about  the  first  day  of 
April,  1856,  Louisa  purchased  of  Sophronia  her  interest  in  tbe 
real  estate  of  Perez,  and  took  from  her  a  bond  in  the  sum  of 
81000,  with  a  condition  thereto  as  foUows : 
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''Now  the  condition  of  the  above  obligation  is  such  that,  if 
within  the  term  of  five  years  the  said  Louisa  Clark,  her  heirs, 
executors,  or  administrators,  shall  pay,  or  cause  to  be  paid,  to 
the  Bald  Sophronia  Clark,  her  heirs,  executors,  or  administrators, 
ihe  sum  of  four  hundred  and  eighty-five  dollars,  with  interest 
thereon  annually,  and,  at  the  request  of  the  said  Louisa,  the  said 
Saphronia  shall  make  and  execute  to  the  said  Louisa,  a  good  and 
sufficient  deed  of  conveyance  of  the  said  premises,  and  therein 
warrant  and  assure  the  same  to  her  and  them,  free  of  all  incum- 
brance, and  shall,  also,  permit  and  suiffer  the  said  Louisa,  her  heirs 
and  assigns,  peacefully  and  quietly  to  receive  and  take  to  her 
aod  their  own  use,  the  rents  and  profits  of  the  premises  and 
eyery  part  thereof,  until  such  conveyance  and  assurance  shall  be 
made  and  executed  as  aforesaid,  without  any  let^  suit,  molestation, 
disturbance,  or  denial  of  her,  the  said. Sophronia,  her  heirs,  exec- 
utors, or  administrators,  or  any  other  person  or  persons  by  her, 
or  any  of  their,  means,  right,  title,  or  procurement,  then  this  obli- 
gation to  be  void  and  of  no  effect ;  otherwise  to  be  and  remain  in 
full  force  and  virtues" 

The  orators  further  alleged  that,  since  the  execution  of  said 
bond,  said  Louisa  has  paid  toward  said  purchase  several  sums 
of  money,  which  came  from  the  avails  of  her  own  estate,  and 
which  never  came  to  the  possession  of  her  husband ;  that  Shubael 
Peck,  on  or  about  the  20th  day  of  August,  1859,  prayed  out  a 
writ  of  attachment  in  his  own  favor  against  Tully  A.  Clark,  and 
caused  all  the  hay  and  unthrashed  grain  upon  the  premises  occu- 
pied by  %h.e  oratrix  as  aforesaid,  to  be  attached;  also,  one 
horse,  one  harness,  one  wagon,  one  yoke  of  oxen,  one  pair  of 
two  years  old  steers,  two  yearling  heifers,  and  two  cows,  all 
the  property  of  said  Louisa  and  the  estate  of  said  Perez,  and 
held  in  trust  for  Louisa  as  aforesaid,  and  of  the  value  of  $500 ; 
and  took  said  property  away  from  said  premises,  and  claims  to 
hold  the  same  by  virtue  of  said  attachment,  and  threatens  to 
dispose  of  it  in  firaud  of  the  rights  of  the  orators ;  and  said 
Louisa  has  been  put  to  great  trouble  and  expense  in  procuring 
said  property  to  be  receipted,  and  has  caused  to  be  paid  to  Peck 
about  the  sum  of  five  dollars,  which  he  demanded  and  required 
for  the  keeping  of  said  property ;  that  the  oxen  and  the  horse 
taken  by  Peck,  were  purchased  by  and  for  said  Louisa  with 
aioiieys  of  her  own,  which  she  inherited  firom  her  father's  estate, 
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and  which  never  came  to  the  hands  or  possession  of  Tully  A.; 
that  the  harness  and  the  wagon  taken  by  Peck,  were  a  part  of 
the  personal  estate  of  Perez,  of  which  he  died  seized,  the  use  of 
which  was  by  said  Perez  in  said  will  devised  to  Louisa,  in  trust 
and  for  her  use  and  benefit ;  and  that  the  hay  and  grain,  and  the 
two  cows,  steers,  and  yearling  heifers  attached  by  Peck,  were  the 
produce  of,  and  were  raised  and  grown  upon,  the  real  estate,  of 
which  Perez  died  seized,  after  the  death  of  Patience,  and  said 
purchase  of  Sophronia,  and  were  at  the  time  they  were  attached 
and  taken  by  Peck,  and  ever  had  been,  held  by  said  oratrix  and 
for  her  use  and  benefit ;  all  of  which  Peck  and  Tully  A.  knew 
at  and  before  the  time  of  said  attachment. 

Prayer,  that  said  Peck,  his  agents  and  attorneys  be  enjoined 
from  ever  selling  or  in  any  way  disposing  of  said  property 
upon  said  attachment,  and  that  said  Peck  be  decreed  to  return 
said  property  to  the  orators,  in  as  good  condition  as  when 
taken,  and  make  the  orators  whole  for  all  damage  or  loss  sus- 
tained in  the  premises,  and,  in  case  said  property  can  not  be  so 
returned,  to  pay  its  true  value  in  money ;  and  prayer  for  general 
relief. 

Peck  in  his  answer  averred  his  belief  that  Tully  A.  was  the 
real  purchaser  of  Sophronia  Clark's  interest,  and  that  the  money 
so  paid  was  his  mbney,  and  that  the  purchase  was  pretended  to  be 
made  by  Louisa  and  paid  for  by  her,  to  cover  up  Tully  A.'s  prop- 
erty and  earnings  and  defraud  this  defendant  of  his  debt ;  denied 
that  said  hay  and  grain,  horse,  oxen,  steers,  cows,  and  heifers, 
were  the  property  of  Louisa  or  of  the  estate  of  Perez,  or  held  in 
trust  for  Louisa ;  believed  that  the  hay  and  grain  were  grown 
upon  said  farm  by  the  personal  labor  of  Tully  A.  and  his  employ- 
ees, and  the  cows,  steers  and  heifers  were  the  product  of  the 
labor  and  earnings  of  Tully  A.  and  said  farm ;  that  it  may  lie 
true  that  the  oxen  and  horse  were  purchased  with  money  inherited 
by  Louisa  from  her  father,  but  insisted  that  they  came  into  Tully 
A.'s  hands  as  husband,  and  became  absolutely  his  by  operation  of 
law,  and  that  Louisa  had  no  separate  interest  in  them ;  averred 
that  Louisa  and  Tully  A.  had  fraudulently  commingled  her  prop- 
erty and  his  together,  for  the  purpose  of  concealing  his  property 
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and  defrauding  this  defendant  of  his  debt ;  that  the  property  at- 
tached was  worth  no  more  than  enough  to  pay  his  debt  and  the 
costs,  which  together  would  amount  at  least  to  $500 ;  denied  all 
knowledge  that  the  property  attached  was  the  property  of  Louisa 
or  of  Perez's  estate,  and  believed  it  to  be  the  property  of  Tully 
A.,  and  liable  to  attachment  for  his  debts. 

The  several  answer  of  Tully  A.  Clark  admitted  the  averments 
of  the  bill,  and  alleged,  among  other  things,  that  said  Louisa,  i 

together  with  this  defendant  and  their  minor  children,  ever  since 
the  decease  of  said  Patience,  had  lived  upon,  used  and  occu- 
pied, under  said  will  and  said  purchase,  the  premises,  of  which  said 
Perez  died  seized ;  that  said  premises  were  carried  on  by  their 
joint  labors ;  that  the  avails  thereof  were,  with  the  agreement  and 
consent  of  said  Louisa  and  this  defendant,  applied  to  the  use  and 
support  of  said  Louisa  and  her  said  family,  and  to  the  payment  of 
said  purchase-money  to  said  Sophronia,  and,  on  the  first  day  of 
April,  1855,  besides  the  support  of  said  Louisa  and  her  said  fam- 
ily, there  had  been  paid  to  said  Sophronia  upon  said  purchase, 
&om  the  avails  of  said  premises,  the  sum  of  one  hundred  and 
thirty-seven  dollars  and  twenty  cents;  that  the  hay  and  grain, 
cows,  steers  and  heifers  attached  and  taken  by  said  Peck,  were  the 
produce  of,  and  were  raised  and  grown  upon,  said  premises  so  held 
and  occupied  to  said  Louisa's  use  as  aforesaid,  and  they  were 
all  held  and  treated  by  said  Louisa  and  this  defendant  as  the  sep- 
arate property  of  said  Louisa ;  and,  knowing  and  regarding  her 
equitable  interest  therein,  this  defendant  had  not  at  any  time  sold 
or  disposed  of  the  crops  and  stock  produced,  grown  or  raised 
opon  said  premises,  except  for  the  use  and  benefit  of  said  Louisa 
and  with  her  general  or  special  consent. 

The  only  testimony  on  the  part  of  the  orators  was  that  of  two 
witnesses,  which  tended  to  show  that  the  use  of  all  of  said  property 
wonld  not  more  than  support  said  Louisa  Clark  and  her  said 
children.  Perez  Clark's  real  estate  was  apprized  at  $1340,  at  his 
decease.  No  testimony  was  introduced  by  the  defendants.  The 
answer  of  Peck  was  traversed. 

The  case  was  heard  on  bill,  answers,  replication,  and  proofs,  at 
the  September  term,  1864,  Babbett,  Chancellor. 
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Inafflnnch  as  the  property  was  receipted,  and  has  remained  in 
the  possession  of  the  oratrix,  an  injunction  simply  restraining  the 
defendant  Peck  from  pursuing  it,  was  all  that  seemed  necessary. 
It  was  therefore  ordered  that  a  decree  be  entered  for  a  perpetual 
injunction  to  that  intent  and  effect,  and  for  the  oratrix  to  recover 
costs  of  the  defendant  Peck. 

Appeal  by  the  defendant  Peck.. 

BtUler  ^  WheeleTj  for  the  defendant  Peck. 

The  will  of  Perez  Clark  does  not  limit  the  use  of  two  thirds 
of  the  farm  to  the  oratrix,  to  the  exclusion  of  the  marital  rights  of 
her  husband.  Br&wn  v.  Olarh^  3  Ves.,  166 ;  Houghton  v.  Hap- 
good,  13  Pick.,  154;  2  Roper  on  Husband  and  Wife,  97,  98; 
Toller  on  Executors,  225  ;  2  Story  Eq.,  608, 609 ;  Frary  et  al  v. 
Booth  et  aZ.,  37  Vt.,  88 ;  Stanton  v.  Hall,  2  Russell  A  Myhie, 
176 ;  Tyler  v.  Lake,  lb.,  183 ;  JEllioU  v.  Oordell,  6  Madd.,  96. 

To  exclude  the  husband's  rights,  requires  affirmative  words 
expressing  that  intention  on  the  part  of  the  testator.  At  the 
decease  of  Patience,  the  widow  of  Perez,  the  oratrix  became 
seized  of  a  freehold  estate  in  two  thirds  of  the  farm.  The 
rents,  profits  and  products  of  this  estate  were  the  absolute 
property  of  her  husband.  Reeve's  Dom.  Rel.,  27 ;  Clapp  v. 
StoughUm,  10  Pick.,  463 ;  Shaw,  admr.,  v.  Partridge,  17  Vt., 
626 ;  Bruce  and  toife  v.  Thompson,  26  Vt.,  741. 

The  purchase  of  Sophronia's  third  in  the  name  of  the  oratrix, 
was  the  same,  in  effect,  as  if  made  in  the  name  of  her  hosbaud. 
Reeve's  Dom.  Rel.,  60-;  2  Story  Eq.,  443. 

The  right  of  the  oratrix  to  the  oxen  and  horse,  must  stand  upon 
the  allegation  in  the  bill  that  they  were  purchased  with  ^^  moneys 
of  her  own,  which  she  inherited  from  her  father's  estate,"  and  th& 
proof,  by  the  cross-examination  of  Morse,  that  the  moneys  came  to 
her  husband's  possession.  Parka  ^  Co.  v.  OaAhman,  ^n.,  9  Vt., 
820 ;  26  Vt.,  741 ;  2  Story  Eq.,  631 ;  Ward  v.  MorriXL  et  a/.,  1 
D.  Chip.,  822. 

The  source  of  the  oratrix's  property  in  the  cows,  steers  and 
heifers,  does  not  appear  with  sufficient  distinctness  to  show  thai 
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she  has  any  interest  in  them.  Toller  on  Executors,  226 ;  2  Story 
Eq.,  625 ;  2  P.  Williams,  82,  83,  841. 

No  question  arises  now  as  to  the  equitable  right  of  the  oratrix 
to  have  any  portion  of  this  property  secured  to  her  and  her 
children's  maintenance. 

But  if  the  bill  were  framed  with  the  proper  aspect,  there  is  not 
enough  alleged  or  proved  to  entitle  her  to  any  allowance  for 
maintenance.  24  Vt.,  391 ;  Eeeve's  Dom.  Rel.,  12,  n.  1 ;  JDavu  v. 
Neufton,  6  Met.,  53T ;  24  Vt.,  395 ;  37  Vt.,  91 ;  2  Story  Eq.,  643  \ 
1  Koper,  171 ;  EllioU  v.  Corddl,  6  Madd.,  96. 

The  orator  and  oratrix  could  join  in  bringing  this  bill,  only  so 
fiur  as  he  was  trustee  of  the  property  and  she  the  cestui  que  trusty 
and  can  maintain  it  only  so  far.  They  stood  in  this  relation  only 
as  to  the  harness  and  wagon. 

Jff".  JS.  Stoughton^  for  the  orators,  cited,  as  decisive  of  the  claims 
of  the  defendant  Peck,  BuBsell  v.  Fillmore^  15  Vt.,  130  ;  Blatsdell 
V.  Stevens  et  al.^  16  Vt.,  179  ;  Richardson^  admr.^  v.  Merrill  et 
al.,  32  Vt.,  28;  19  Vt.,  410 ;  White  v.  Hildreth  and  tr.,  32  Vt., 
266 ;  Webster  v.  Hildreth  et  al.^  32  Vt.,  457 ;  Caldwell^  admr,^ 
V.  Renfrew,  83  Vt.,  213 ;  Barron  v.  Barron  et  ah,  24  Vt.,  375, 
391-397  ;  32  Vt.,  84. 

The  opinion  of  the  court  was  delivered  by 

PiEBPOiNT,  C.  J.  It  appears  in  this  case,  that  TuUy  A.  Clark, 
one  of  the  defendants,  is  the  husband  of  Louisa  Clark,  the  oratrix, 
and  the  son  of  Perez  Clark  deceased.  Fessenden  Clark,  pne  of 
the  orators,  is  the  administrator,  with  the  will  annexed,  of  the  saiol 
Perez  Clark.  Shubael  Peck,  the  other  defendant,  is  a  judgment 
creditor  of  the  said  Tully  A.  Clark,  seeking  to  collect  his  execu- 
tion by  the  sale  of  certain  property  which  he  has  taken  tliereon, 
claiming  it  to  be  the  property  of  the  said  Tully  A,  The^  orators 
daim  that  the  said  property  belongs  to  the  oratrix,  Louisa  Clark, 
being  property  or  the  product  of  property  that  was  bequeatlie* 
by  the  said  Perez  Clark  to  her  for  her  separate  use.  This  biU 
is  brought  to  restrain  the  defendants  from  disposing  of  the  said 
property,  and  for  its  return. 
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The  main  question  involved  is  as  to  the  construction  of  that 
clause  in  the  will  of  the  said  Perez  Clark,  by  which  the  bequest 
is  made  to  the  said  Louisa  Clark. 

The  testator  in  his  will  provides  for  the  payment  of  his  debts 
and  the  support  of  his  widow,  and  gives  a  specific  legacy  to  his 
son  Eessenden,  and  then  says :  ^^  I  also  give  to  my  daughter, 
Sophronia  Clark,  one  third  of  the  residue  of  all  my  estate,  both 
real  and  personal.  I  also  give  the  use  of  the  other  two  thirds 
of  my  estate,  both  real  and  personal,  to  Louisa  Clark,  the  wife  of 
my  son  TuUy  A.  Clark,  so  long  as  she  shall  remain  his  wife  or 
widov^,  and,  when  she  shall  cease  to  remain  his  wife  or  widow,  to 
the  lawful  heirs  of  the  said  Tully  A.  Clark."  Does  Louisa  Clark 
take  the  property  thus  bequeathed  to  her,  to  her  separate  use,  or 
subject  to  the  marital  rights  of  her  husband  ?  The  rule,  as  laid 
down  by  Judge  Story  and  supported  by  numerous  decided  cases, 
is  this  :  "  That,  where,  from  the  terms  of  a  gift,  settlement  or  be- 
quest, the  property  is  expressly  or  by  just  implication  designed  to 
be  for  her  separate  and  exclusive  use  (for  technical  words  are 
not  necessary),  the  intention  will  be  fully  acted  upon,  and  the 
rights  and  interests  of  the  wife  sedulously  protected  in  equity ;" 
but  that  the  purpose  must  clearly  appear  beyond  any  reasonable 
doubt.    2  Story's  Eq.,  608. 

In  ascertaining  the  intention  of  the  testator  (for  that  is  always 
to  be  sought  for  in  construing  instruments  of  this  kind),  we  are  to 
be  governed  by  the  same  rules,  in  a  case  like  the  present,  as  apply 
in  all  other  cases  of  the  construction  of  wills.  We  are  not  to  look 
at  the  words  alone  to  ascertain  the  intent,  but  the  language  used 
is  to  be  considered  in  connection  with  the  situation  of  the  parties, 
the  surrounding  circumstances,  the  subject  matter,  the  object  to 
be  accomplished,  etc.;  as  it  is  proper  to  do  in  the  construction  of 
all  written  instruments.  This  is  too  well  settled  to  require  ar- 
gument or  authority  in  its  support.  In  applying  this  principle  to 
the  case  in  hand,  what  aid  do  we  derive  from  such  sources  ?  The 
interest  given  by  the  will  to  Louisa  Clark,  is  only  the  use  of  cer- 
tain property  for  a  specified  period,  and  then  the  property  itself 
is  given  to  the  children  of  her  husband.  She  is  not  the  child  of 
the  testator ;  her  husband  is.    They  had  children,  and  they  and 
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their  cMIdren  were  living  together  in  harmony  at  the  time  the  will 
was  made.  There  is  nothing  to  show  any  ill  will  on  the  part  of 
the  testator  toward  either.  The  natural  course  under  such  cir- 
cumstances would  seem  to  have  been  for  the  testator  to  give  the 
property  to  his  son,  Tully  A.,  either  absolutely  or  for  his  life  or 
the  life  of  his  wife,  and  then  to  his  children.  In  deviating  from 
this  course  and  in  giving  the  use  to  his  wife,  it  is  apparent  the 
testator  had  a  purpose  ;  and  it  is  difficult  to  conceive  of  any  other 
purpose  than  that  she  should  hold  the  property  to  her  sole  and 
separate  use,  to  the  exclusion  of  the  marital  rights  of  the  husband. 
If  the  testator  had  supposed  that,  in  giving  this  use  to  the  wife,  the 
legal  effect  would  be  to  vest  such  use  absolutely  in  the  husband, 
would  he  have  made  such  a  provision  ?  If  so,  why  not  give  it  di- 
rectly to  the  husband  ?  The  legal  effect  is  the  same.  Why  go 
through  the  form  of  apparently  giving  her  something,  when  in  fact 
he  ^ves  her  nothing  ? 

If  the  title  to  the  property  had  been  given  to  the  wife,  then 
there  would  have  been  something  for  the  will  to  operate  upon  aside 
from  its  use ;  the  title  would  have  been  in  her,  subject  to  the  rights 
of  the  husband  in  its  use,  and  we  could  reasonably  suppose  such  to 
have  been  the  intent  of  the  testator.  But  here  the  use  only  is  given, 
and  that  necessarily  excludes  the  use  of  the  husband.  To  have 
added  to  be  held  to  her  ttscj  would  have  been  mere  repetition.  If 
we  hold  that  she  takes  it  subject  to  the  marital  rights  of  the  hus- 
band, we  render  the  provision  wholly  nugatory  so  far  as  the 
interests  of  the  wife  are  concerned,  and  make  it  impossible  for 
her  to  avail  herself  of  it  in  any  form,  and,  also,  defeat  the  manifest 
intent  and  purpose  of  the  testator  in  making  it. 

We  think  the  fair  and  just  implication  arising  from  the  language 
of  the  provision,  viewed  in  the  light  of  the  facts  and  circumstances 
always  proper  to  be  considered  in  such  cases,  is  that  it  was  the 
dear  mtention  of  the  testator,  to  give  the  use  of  the  property  for 
the  sole  and  exclusive  benefit  and  use  of  the  said  Louisa ;  and  this^ 
too,  beyond  a  reasonable  doubt. 

If  there  was  occasion  for  it,  I  think  something  might  be  said  as 
to  the  reasonableness  of  the  role  requiring  that  the  rights  of  the 
wife  should  be  established  beyond  a  reasonable  doubt,  as  against 
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the  claims  of  the  husband.  Why  she  is  not  entitled  to  the  benefit 
of  a  fair  balance  of  testimony,  as  in  other  civil  cases,  is  not  quite 
apparent  to  me.  I  am  aware  of  the  old  idea  that  the  male  is  the 
superior  branch  of  the  human  family,  and  that  the  rule  referred  to 
has  its  origin  in  that  idea,  and  that  all  doubts  are  to  be  solved  and  ^ 
all  presumptions  raised  in  favor  of  the  husband  and  against  the 
wife,  so  far  as  her  property  is  concerned. 

This  idea  and  the  ndes  that  sprung  from  it,  had  their  origin  in  a 
period  much  nearer  the  days  of  semi-barbarism  than  the  present ; 
and  as  civilization  and  Christianity  have  advanced  in  the  world, 
the  public  mind,  as  evidenced  by  both  legislative  and  judicial  ac- 
tion, has  become  much  more  inclined  to  place  the  rights  of  the 
wife  more  nearly  upon  an  equality  with  those  of  the  husband,  in 
respect  to  property.  The  court  of  chancery  in  this  state  is  con- 
stantly extending  its  action  in  aid  of  the  rights  of  the  wife  to  her 
separate  property. 

It  appears  from  the  bill,  answers  and  proofs,  that,  aflter  the  decease 
of  the  widow  of  the  testator,  to  whom  he  gave  all  his  property 
during  her  life,  the  said  Louisa,  with  the  consent  of  the  adminis- 
trator as  aforesaid,  went  into  the  possession  of  the  said  two  thirds 
with  her  said  husband  and  children,  and  still  continues  to  occupy 
the  same,  claiming  to  have  the  sole  and  exclusive  right  to  the  use 
of  the  same,  her  said  husband  acquiescing  therein ;  that  she  bar- 
gained with  the  said  Sophronia  for  the  purchase  of  the  other 
third  of  the  real  estate  of  the  said  Perez,  took  a  bond  for  a  deed, 
and  paid  a  part  of  the  purchase-money  out  of  her  own  money,  being 
the  proceeds  of  her  two  thirds  of  the  said  estate,  and  took  the  pos- 
session ;  that  the  said  Louisa  and  her  husband  both  treated  and  re^ 
garded  the  use  and  product  of  this  property,  as  the  separate  estate 
of  the  said  Louisa,  the  said  Tully  A.  disposing  of  the  product  only 
with  her  consent  and  under  her  direction,  and  applying  the  pro- 
ceeds in  the  support  of  herself  and  family,  and,  by  her  directions, 
in  payments  toward  the  share  of  the  said  Sophronia. 

The  right  to  the  use  of  this  property  being  in  the  said  Louisa,  and 
she  being  in  the  possession  and  occupation  thereof,  she  is  clearly 
entitled  in  equity  to  the  products  thereof,  and  to  be  protected 
against  any  attempt  on  the  part  of  the  creditors  of  her  husband  to« 
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deprive  her  of  them.  Her  title  under  the  will  was  a  mattei:  of 
record.  She  was  in  possession,  and  that  was  at  least  constructive 
notice  to  all  the  world  of  her  right. 

The  property  taken  by  the  said  Peck,  coosisted  of  hay,  and  grain 
in  the  straw,  which  grew  upon  the  said  premises,  and  were  on  them 
when  taken ;  a  yoke  of  oxen  and  a  horse,  which  the  said  Louisa  pur- 
diased  with  her  own  money,  obtained  independently  of  her  husband, 
and  which  were  in  her  possession  on  the  farm ;  a  wagon  and  harness, 
which  belonged  to  the  estate  of  the  said  Perez,  the  use  of  which 
passed  to  the  said  Louisa,  and  were  in  her  possession ;  two  steers, 
two  cows  and  two  heifers,  which  were  grown  and  raised  upon  the 
said  premises  and  were  a  part  of  the  proceeds,  product  or  income 
thereof. 

There  is  nothing  in  the  case  to  show  that  the  said  TuUy  A.  ever 
owned  any  part  of  this  property,  or  ever  paid  a  dollar  toward  its 
purchase  or  procurement,  or  ever  claimed  to  own  it,  or  ever  exer- 
cised  any  acts  of  ownership  over  it  except  as  subservient  to  her 
rights  as  its  owner. 

Under  such  circumstances,  we  think  it  inequitable  that  the  cred- 
itors of  the  said  Tully  A.  should  come  in,  and  seize  that  property, 
and  dispose  of  it  in  payment  of  his  debts ;  and  the  said  orators 
having  come  into  a  court  of  chancery,  and  asked  to  be  relieved 
from  the  attempt  of  the  defendants  to  do  so,  we  think  they  are  en- 
titled to  the  relief  prayed  for. 

Decree  of  the  chancellor  affirmed. 
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Hon.  JAMES  BARREIT,  > 

Hon.  WILLIAM  C.  WII^ON,    >  Assistant  Judges. 

Hon.  BENJAMIN  H.  STEELE,  ) 


Samuel  D.  Hollibteb,  administrator  of  Henry  H.  Barrows, 
V.  Daniel  Young. 

Evidence.     Witness, 

The  death  of  one  purtj  to  the  oaiue  of  aetlon  in  iasae,  is  the  groiind  of  ezelading  the  aiir« 
▼iTor  from  teetiiyingi  aod  not  the  CMt  that  the  estate  of  the  deoeased  party  has  an  intemt 
intherefoltofthemiit.   Cton.  Bts.,  oh.  36,  §  34. 

The  legal  repreeentatires  of  the  inteetate  quitclaimed  the  premises  in  question,  prior  to  tha 
appointment  of  an  administrator,  and  while  the  defbndant  was  in  advene  possesion 
elaiming  title.  The  grantee  hroocibt  e|ectment  in  the  name  of  the  administrator.  Tha 
question  was  whether  the  defendant  had  reoogniied  the  intestate's  title  daring  his  lifa^ 
and  had  oeeapied  under  and  in  subjeetion  to  it.  Held,  that  the  defendant  was  not  a  oom- 
potent  witness. 

Ejectment  for  lot  No.  8  of  range  8  in  Manshfield.    Plea,  the 
general  issue.     Trial  by  jury,  March  term,  1868,  Peck,  J.,  pre- 
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ading.   Verdict  for  the  defendant.    The  writ  was  dated  February 
23, 1867,  and  served  February  28, 1867. 

The  plaintiff  introduced  a  letter  of  administration  on  the  estate 
of  Henry  H.  Barrows,  of  the  city  of  New  York,  dated  February 
22,1867. 

The  plaintiff  introduced  a  deed  of  the  premises  from  John 
Barrows  to  Henry  H.  Barrows,  dated  December  5, 1832,  and  a 
prior  deed  from  Silas  Papoon  to  John  Barrows ;  but  there  was  no 
evidence  in  the  case,  that  Papoon  or  John  Barrows  ever  had  any 
title  to  or  possession  of  the  premises,  nor  was  there  any  evidence 
that  Henry  H.  Barrows  or  his  legal  representatives  ever  had  any 
possession  of  the  premises,  except  as  hereinafter  stated. 

It  appeared  that  between  thirty  and  forty  years  ago  this  lot, 
which  was  a  rough,  poor,  back  lot,  was  entirely  wild  and  uncul- 
tivated, and  in  its  natural  condition,  as  well  as  the  land  around 
it ;  that  the  defendant  then  cut  a  road  through  the  forest  to  the 
lot,  and  began  to  clear  upon  it,  and  about  that  time  built  a  house, 
and  soon  after  built  a  bam,  and  continued  to  reside  there  and 
occupy  the  lot,  with  his  wife  and  children,  to  the  present  time, 
and  was  in  possession  at  the  commencement  of  this  suit,  and 
ever  has  been  since  he  first  commenced  to  clear  it ;  and  in  the 
mean  time  has  cleared  and  cultivated  some  fifty  acres  or  more  of 
the  lot.  It  appeared  that,  when  the  defendant  built  his  house  and 
bam,  he  supposed  they  were  built  upon  this  lot,  but  some  years 
afterward  there  was  a  dispute  as  to  the  location  of  the  line,  and 
the  line  claimed  by  the  adjoining  proprietor,  would  include  the 
defendant's  buildings  within  the  lines  of  the  lot  of  said  adjoining 
proprietor ;  but,  by  the  line  as  claimed  by  the  defendant,  the  build- 
ings were  upon  this  lot  in  question.  The  dispute  was  settled  by 
the  defendant's  buying  some  ten  acres  of  the  ac^oining  lot,  to 
secure  the  place  where  the  buildings  were. 

It  appeared  by  the  evidence  on  the  part  of  the  plaintiff,  that, 
sometime  afl;er  the  death  of  Henry  H.  Barrows  and  before  the 
commencement  of  this  suit  and  before  the  plaintiff  procured  his 
letter  of  administration,  he  made  a  bargain  with  the  legal  rep- 
resentatives of  Henry  H.  Barrows  in  New  York,  by  which  he 
procured  a  quitclaim  deed  from  them  of  this  lot.    The  deed  was- 
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from  the  widow  of  said  Henry  H.  Barrows,  and  his  son,  who  was 
his  only  child  and  only  heir,  and  who  was  also  executor  of  said 
Henry  H.  Barrows,  in  New  York.  The  plaintiflF,  Samuel  D.  Hol- 
lister,  was  a  witness  in  his  own  behalf,  and  testified,  among  other 
things,  that  he  took  out  the  letter  of  administration  solely  for  his . 
own  benefit  and  on  his  own  account,  and  that  this  suit  is  prose- 
cuted for  his  own  benefit,  and  that  the  estate  of  Henry  H.  Bar- 
rows has  no  interest  in  it. 

It  appeared  that,  at  the  time  the  plaintiff,  Hollister,  took  his 
quitclaim  deed,  the  defendant  was  in  advei^  possession  of  the 
premises.  After  this  evidence  was  put  in  on  the  part  of  the 
plaintiff,  showing  that  said  HoUister,  in  his  individual  capacity, 
was  the  sole  person  in  interest  in  the  suit,  the  defendant  was 
offered  as  a  witness  for  the  defense,  to  which  the  plaintiff  objected, 
on  the  ground  that  Henry  H.  Barrows  was  deceased  and  the  suit 
was  in  the  name  of  his  administrator,  and  claimed  that  the  de- 
fendant was  for  that  reason  rendered  incompetent  by  statute.  The 
court  held  that  as  the  estate  and  legal  representatives  of  Henry 
H.  Barrows  were  not  interested  in  the  suit,  and  in  no  way,  di- 
rectly or  indirectly,  to  be  affected  by  the  result  of  it,  the  defend- 
ant was  a  competent  witness,  and  admitted  him  to  testify ;  and 
his  testimony  was  material  in  the  defense.  To  the  admission  of 
the  defendant  as  a  witness,  the  plaintiff  excepted. 

The  testimony  on  the  part  of  the  defense  tended  to  show  that 
the  defendant,  during  the  whole  period  of  his  possession  of  the 
premises,  occupied  adversely  under  a  claim  of  right  and  in  his 
own  behalf. 

The  evidence  on  the  part  of  the  plaintiff  tended  to  show  that, 
after  the  defendant  had  been  in  possession  a  few  years,  and  less 
than  fifteen  years,  he  recognized  the  title  of  Henry  H.  Barrows, 
and  occupied  under  and  in  subjection  to  it,  so  that  he  became  vir- 
tually tenant  of  Henry  H.  Barrows,  and  that 'from  that  time  the 
defendant's  possession  inured  to  the  benefit  of  said  Henry  H. 
Barrows. 

The  case  was  submitted  to  the  jury  under  a  charge  to  which  no 
'exception  was  taken  by  the  plaintiff. 
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Joieph  A.  Wing^  for  the  plaintiff. 

J.  P.  Lamson  and  Heaton  ^  Eeedy  for  the  defendant. 

The  opinion  of  the  court  was  delivered  by 
PiERPOiNT,  C.  J.  The  only  question  for  our  consideration  in 
this  case,  is  whether  the  defendant  was  properly  admitted  as  a 
witness  in  his  own  fevor,  the  plaintiff's  intestate,  Henry  H.  Bar- 
rows, being  dead. .  In  section  24  of  chapter  36  of  the  General 
Statutes  it  is  provided,  "  that  in  all  actions,  except  actions 
on  book  accoimt,  where  one  of  the  original  parties  to  the  con- 
tract or  cause  of  action  in  issue  and  on  trial,  is  dead,  or  is 
shown  to  the  court  to  be  insane,  the  other  party  shall  not  be  ad- 
mitted to  testify  in  his  own  favor." 

The  action  is  ejectment.  The  cause  of  action  alleged  is  the 
eviction  of  the  plaintiff's  intestate,  by  the  defendant,  from  the 
premises  in  question.  Neither  party  on  trial  showed  a  paper 
title  to  the  premises.  The  plaintiff  put  in  evidence  deeds  to  said 
Barrows,  showing  color  of  title,  together  with  testimony  tending 
to  show  that  the  defendant,  in  the  lifetime  of  Barrows,  had  recog- 
nized said  Barrows's  title,  and  occupied  under  and  in  subjection  to 
it,  so  that  the  defendant's  possession  inured  to  the  benefit  of  said 
Barrows.  This  the  defendant  denied,  claiming  that  his  entire 
possession  was  adverse  and  under  a  claim  of  title  in  himself,  and 
this  seems  to  have  been  the  only  point  litigated  upon  the  trial. 

Said  Barrows  and  the  defendant  were  the  only  parties  to  the 
cause  of  action  in  issue  and  on  trial,  and  were  the  parties 
to  the  agreement  claimed  by  the  plaintiff,  if  any  was  made.  Bar- 
rows being  dead,  the  case  comes  clearly  within  the  letter  of  the 
statute  that  excludes  the  survivor  from  being  a  witness. 

The  county  court  held  that,  as  the  estate  and  legal  representa- 
tives of  Barrows  were  not  interested  in  the  suit,  and  in  no  way 
to  be  affected  by  the  result  of  it,  the  defendant  was  a  competent 
witness,  and  admitted  him  to  testify. 

The  ease  shows  that,  after  the  death  of  said  Barrows  and  be- 
fore the  plaintiff,  HoUister,  took  administration  on  his  estate, 
the  widow  and  son  (the  son  being  the  only  heir  of  the  deceased) 
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quitclaimed  the  premises  in  question  to  said  Hollister.  The  defend- 
ant being  in  possession,  claiming  title  at  the  time  of  this  convey- 
ance, the  deed,  under  our  statute,  was  inoperative  as  to  him ;  so* 
that  any  action  brought  against  the  defendant  to  settle  the  title, 
must  be  brought  in  the  name  of  the  administrator  of  said  Barrows's 
estate ;  and  this  action  is  so  brought,  and  a  judgment  in  favor 
of  the  plaintiff  would  inure  to  the  benefit  of  Hollister  alone. 

The  court  below  seem  to  have  proceeded  upon  the  ground  that 
the  beneficial  operation  of  this  statute  is  to  b^  limited  to  cases 
where  the  estate  or  the  legal  representatives  of  the  deceased' 
party  are  in  interest.  The  statute  does  not  in  terms  so  limit  it.. 
Its  language  is  broad  enough  to  embrace  a  case  like  the  present. 
If  the  legislature  had  intended  so  to  limit  it,  the  addition  of  a  few 
words  would  have  accomplished  that  end.  Is  there  anything  in 
the  case  or  in  the  general  operation  of  the  statute,  that  requires 
the  court,  in  view  of  the  ends  of  justice  or  of  sound  public  policy, 
to  limit  it  by  construction  ? 

The  suit  is  brought  in  the  name  of  the  administrator  to  estab- 
lish the  title  of  the  deceased  party  for  the  benefit  of  the  grantee 
of  the  heirs  to  the  estate. 

Is  there  any  reason  why  the  benefit  of  this  statute  should  be* 
given  to  the  heirs  of  the  estate,  and  denied  to  their  grantee,  the 
action  being  in  the  same  form  ?  The  object  of  the  statute  was  to 
guard  against  the  danger  of  false  testimony  by  the  survivor. 
The  danger  is  just  as  great  in  one  case  as  ui  the  other.  The* 
grantee  or  assignee  of  the  deceased  party  or  his  representatives 
is  not  supposed  to  know  any  more  of  the  nature  of  the  transac- 
tion between  the  original  parties  than  do  the  heirs  or  administra- 
tor of  the  deceased  party.  Ordinarily,  he  knows  less*  The  rights 
of  the  assignee  are  just  as  sacred  in  the  eye  of  the  law,  as  the 
rights  of  the  heirs.  The  protection  of  the  statute  is  just  as  nec- 
essary in  one  case  as  in  the  other,  and  no  evil  can  result  from  its 
application  in  one  case,  that  will  not  follow  its  application  in  the 
other.  Suppose  the  administrator  of  an  estate,  in  course  of  its 
settlement,  sells  a  note  belonging  to  the  estate,  that  is  not  negotia- 
ble, or  suppose  such  a  note  to  have  been  sold  in  the  lifetime  of 
the  deceased,  and  the  purchaser  brings  an  action  in  the  name  or 
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the  administrator,  as  he  must  to  enforce  payment.  Can  the  maker 
come  in,  and  defeat  the  action  by  his  own  testimony  of  what  trans- 
pired between  him  and  the  payee  of  the  note?  in  his  lifetime  ?  We 
think  not 

The  statute  makes  the  death  of  one  party  tor  the.  catise  of  action 
in  issue  the  ground  of  excluding  the  survivor j  and  not  the  fact 
that  the  estate  of  the  deceased  party  has  an  interest  in  the  result 
of  the  suit.  . .       ,  . 

Judgment  reversed,  and  case  remanded. 


....  .1 .       .    .      • 

Samuel  Daniei^  v.  Nathaniel  Nelson. 

Tax.    Possession,    Fraud  irl  Law.  ' 

Hie  doctrine  oX  fraud  in  law,  as  applicable  to  clmnge  of  title  in  personal  property  without 
ehaoge  of  potaseaalon,  is  merely  a  kind  of  role  of  evidence,  presoribing  what  fiiots  shaU  be 
held  to  show  oonoluairely  the.  oxistenco  of  fraud,  and  cMa4»ng  a  kind  of  estoppel  in  pai», 

The  role  rests  upon  grounds  of  policy  onlyi  and  its  application  has  been  limited  to  orediton 
and  bonajide  purchasers.   It  does  not  apply  in  favor  of  a  state  or  iown  levying  a  tax. 

IhereltKre, «  chattel  belonging  to  A  dup,  not  bo  levied  upon  for  a  tax  due  by  B,  although  it 
ibimerly  Iselonged  to  B,  a^d  still  remains  in  his  possession. 

Replevin  for  one  bay  mare.  Plea,  the  general  issue>  and  no- 
tice of  justification  by  the  defendant,  under  a  rate-bill  and  war- 
rant, as  collector  of  school  district  No.  6  in  Woodbury,  and  the 
taking  the  property  as  the  property  of  Luke  Daniels,  on  tax 
agamst  him.  Trial  by  the  court,  March  term,  1868,  Peck,  J., 
presiding.  Judgment  for  the  defendant  for  damages  and  costs 
and  for  return  of  the  property. 

The  plaintiff  introduced  evidejice  showmg  the  taking  by  the 
defendant  on  or  about  the  4th  of  September,  1866,  and  tending  to 
show  that  the  mare  was  the  property  of  the  plaintiff  by  a  transfer 
from  Luke  Daniels  to  him. 

It  appeared  that  all  the  proceedings  of  the 'collector  in  demand- 
ing the  tax  and  in  taking,  keeping,  and  advertising  the  mare  for  sale, 
were  regular,  and  on  this  branch  of  the  case  no  question  was 
made.  The  mare  was  taken  out  of  the  defendant's  possession  on 
11 


162  WASHDiaTON  COUNTT, 

Sanlds  v»  Iftbon. 

this  writ  of  replevin,  on  the  day  appointed  for  sale  and  befoie  the- 
time  of  sale  had  arrived. 

The  defendant  introduced  evidence  tending  to  show  that  the 
mare,  at  the  time  he  took  her  on  the  rate-bill  and  warrant,  was  tilie 
property  of  Luke  Daniels  and  in  his  possession  and  control. 

It  appeared  that  the  tax  of  ninety  cents,  under  which  the  defend- 
ant justified,  was  assessed  a^inst  Luke  Daniels  upon  his  poll,  he 
having  no  other  list  in  town  that  year. 

In  relation  to  the  ownership,  possession  and  control  of  the  mare 
in  question,  it  appeared  that  Luke  Daniels,  on  the  2d  of  January, 
1852,  at  the  time  of  the  execution  of  the  deed  and  mortgage 
hereinafter  mentioned,  was  the  owner  and  occupant  of  the  farm, 
with  the  dwelling-house  and  other  buildings  thereon,  in  Woodbuiy, 
described  in  said  deed,  with  a  considerable  amount  of  live  stock, 
farming  tools,  and  such  other  personal  property  as  is  necessary  and 
convenient  for  a  farmer  in  carrying  on  a  farm ;  that  he  had  been 
such  owner  and  occupant  many  years,  during  which  time  he  had, 
with  his  wife  and  children,  resided  on  said  farm,  and  carried  it  on 
in  his  own  behalf;  that  on  the  2d  of  January,  1852,   in  pur- 
suance of  a  verbal  agreement  to  that  effect,  he  conveyed  all  his 
property,  real  and  personal,  to  the  plaintiff,  his  son,  who  had  a 
few  months  before  arrived  at  the  age  of  21  years,  and  took  a 
mortgage.    Luke  Daniels  was  then  about  49  years  old,  and  ac- 
customed and  able  to  do  considerable  labor  on  the  farm,  thongh  at 
times  unable  to  do  the  hardest  kind  of  farm  labor.    The  plaintiff 
testified,  and  the  court  so  found,  that  he  was  to  pay  all  the  debts 
his  father  owed  at  that  time  (some  two  or  three  hundred  dollars), 
and  did  pay  them.      Among  the  personal  property  so  on  the 
farm  and  transferred,  was  the  mare  in  question,  which   Luke 
Daniels  had  then  owned  and  kept  and  used  on  the  farm  for  seyeral 
years.    From  the  time  of  the  execution  of  the  deed  and  mort- 
gage Samuel  Daniels  and  his  father  have  lived  on  the  farm,  sab* 
stantially  in  pursuance  of  the  contract.    From  the  date  of  the  deed 
to  the  time  when  the  mare  was  taken  by  the  defendant,  she  was 
kept  on  the  farm,  and  for  driving  about,  as  the  wants  and  conven- 
ience of  Samuel  and  his  father  required,  both  using  her  for  the 
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Tarions  purposes  as  occasion  required,  Samuel  sometimes  baving 
other  horses  on  the  fiEurm,  and  sometimes  none  but  this. 

The  court  found  that  the  contract  contained  in  the  deed  and 
mortgage,  was  in  good  faith,  and  not  fraudulent  in  factj  but  that, 
op  to  the  time  the  defendant  took  the  mare,  she  had  been  held  out 
repeatedly  by  Samuel  Daniels,  and  by  Luke  Daniels  by  the  knowl- 
edge and  acquiescence  of  the  plaintiff,  as  the  property  of  Luke 
Daniels.  Although  the  court  found  that,  as  between  the  plaintiff 
and  his  fiather,  thejlegal  title  to  the  mare  passed  to  the  plaintiff  by 
the  deed,  and  that  tiiere  nerer  had  been  any  actual  contract  be- 
tween them  since  to  change  the  legal  title,  yet  the  court  found 
and  held  that  the  ostensible  ownership  and  possession  were  so  far 
in  Luke  Daniels  as  to  render  the  mare  subject  to  lein^  for  the  tax 
in  question,  even  if  she  would  not  have  been  if  Sanvuel  Danieb 
had  taken  and  kept  the  exdusiye  possession  and  claim  of  title  in 
himself.  On  the  occasion  of  the  taking  of  the  mare  by  the  de- 
fendant, Luke  Daniels  had  been  driving  her  in  a  wagon  to  the 
postoffice  (a  few  miles),  and  drove  up  into  the  door-yard  at  home ; 
and  the  defendant  took  the  mare  out  of  the  wagon  while  Luke 
Daniels  sat  in  the  wagon.  Samuel  Daniels  was  present,  and  as  the 
defendant  was  leading  the  mare  away,  Samuel  Daniels  forbade  his 
taking  her,  claiming  that  he  owned  her. 

The  evidence  as  to  Luke  Daniels's  representing  and  holding  out 
the  mare  as  his  property,  was  objected  to  by  the  plaintiff's  counsel, 
the  defendant's  counsel  proposing  at  the  same  time  to  show  that 
it  was  with  the  knowledge  and  sufferance  of  the  plaintiff  and 
without  any  objection  by  the  plaintiff;  and  the  proof  on  this  point 
came  up  to  the  offer.  The  plaintiff  excepted  to  the  admission  of 
this  evidence. 

The  court  rendered  judgment  for  the  defendant  for  damages  and 
costs  and  for  return  of  the  property,  to  which  the  plaintiff  ex- 
cepted. 

There  were  several  questions  and  points  of  exception  as  to  the 
regularity  of  the  proceedings  of  the  school  district,  and  upon  other 
p(nnt8 ;  but  discussion  of  the  same  and  decision  thereon  are  omitted 
in  the  opinion,  the  single  question  decided  being  the  question  of, 
frantd  in  law. 
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Charles  H.  Seath  and  Seaton  ^  Reed^  for  the  plaintifiF. 
Redfidd  ^  Crleason,  for  the  defendant. 

At  the  general  term,  November,  1868j  the  opinion  of  the  court 

•  was  delivered  by 

Barrett,  J.    In  this  case  the  property  in  question,  a  mare,  was 
distrained  upon  a  tax-warrant  in  satisfaction  of  a  pollrtax  agaipst 

'  the  plaintiflPs  father,  there  being  no  tax  against  him  on  account 
of  said  mare  or  of  any  other  property.  The  coimty  court  found 
the  legal  title  to  the  property  to  be  in  the  plaintifiF,  as  between 
him  and  his  father,  by  'a  contract  made  in  good  faith^  and  not 
fraudulent  in  fact  But  the  court  further  found  and  held  that 
the  ostensible  ownership  and  possession  were  so  far  in  the  father 
as  to  render  the  mare  subject  to  levy  for  the  tax,  even  if  she 
would  not  have  been  if  the  plaintifiF  had  taken  and  kept  the  ex- 
clusive possession  and  claim  of  title  in  himself.  •  The  question  is 

•thus  directly  presented,  whether  the  doctrine  of  fraud  in  law  is 
applicable,  so  as  to  subject  them  ai'e  to  the  levy  made,  in  this  case. 
The  several  Eiiglish  statutes,  the  substance  and  spirit  of  which 
are  embraced  in  our  own,  on  the  subject  of  fraudulent  convey- 
ances, are  designed  to  protect  creditors  and  bona  fide  purchasers, 
and  the  frauds  which  gives  occasion  for  those  statutes,  looks 

^  exclusively  to  such  creditors  and  purchasers ;  and,  moreover,  they 
contemplate  actual  fraud  both  in  intent  and  act.  The  doctrine, 
persistently  adhered  to  in  Vermont,  of  ^atti  in  ?a«^,  does  not 
give  any  additional  scope  either  to  the  statutory  qr  common  \kv 
operation  of  fraud.  That  doctrine  works  in  subordination  to 
such  law,  and  adopts  a  particular  mode  of  determining  the  exist- 
ence of  the  vitiating  fraud  in  the  given  case.    In  a  sense,  it  pro- 

"^pounds  a  kind  of  rule  of  evidence,  prescribing  what  facts  proved 
shall  be  held  to  show  the  existence  of  such  fraud.  It  says  to  the 
party,  prove  that  there  was  no  visible  change  of  substantial,  ex- 
clusive possession  from  the  vendor  to  the  vendee,  and  the  fraud 
required  by  the  law  to  invalidate  the  sale  as  against  creditors  and 
bona  fide  purchasers,  will  be  established. 
In  many  states,  and  at  some  periods  in  England,  the  lack  of 
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sach  change  of  possession  has  not  been  allowed  such  conclusive 
effect,  but  has  constituted  matter  of  circumstantial  evidence  ~ 
bearing  on  the  question  of  actual  fraud.  The  conclusive  effect 
of  that  fact  in  this,  and  some  other  of  the  states,  has  been  allowed 
aad  adopted  as  matter,  and  on  the  ground,  of  policy.  When  the 
ground  and  reason  of  that  policy  is  considered,  the  proper  extent 
of  the  application  and  operation  of  the  doctrine  itself  will  be 
seen. '  Possession,  the  holding  and  using  of  an  article  of  property 
in  the  manner  of  an  owner,  is  a  strongly  evincive  badge  of  own- 
ership ;  and  when  it  continues  to  be  exercised  upon  property  by 
the  person  who  had  in  fact  before  owned  it,  the  public  and  indi- 
viduals would  be  warranted  in  presuming  that  such  ownership  was 
ocmtinning,  and  in  acting  accordingly,  without  making  inquiry. 
Indeed,  very  few  persons  would  think  of  making  inquiry  as  to  a 
change  of  title,  unless  some  apparent  change  in  the  possession 
aad  use  of  the  property  had  occurred.  The  ownership  of  prop- 
erty being  a  leading  ground  and  inducement  for  credit,  as  well  as 
for  confidence  in  dealing  with  and  trading  for  it,  in  order  to'  pre- 
clude the  continued  possession  of  property  from  inducing  an  un- 
founded credit,  or  leading  to  a  fallacious  confidence  in  making  a 
purchase,  the  law  adopts  a  kind  of  conclusive  estoppel  in  pais^ 
in  favor  of  creditors  and  bona  fide  purchasers  of  the  former 
owner,  he  continuing  ip.  the  possession  and  use  in  a  manner  con- ! 
sistent  with  his  continuing  still  to  be  the  owner  of  it.  It  does  . 
this  in  order  at  once  and  entirely  to  relieve  the  subject  of  the 
continued  possession  of  property  by  the  former  owner,  as  a 
ground  of  credit  and  confidence,  from  the  embarrassment  that 
would  be  likely  to,  and  often  does,  result  from  having  to  settle 
occult  questions  as  to  the  real  character  of  transactions  between 
the  parties  to  the  pretended  transfer  of  title,  when  not  accom- 
panied by  a  corresponding  change  of  possession.  In  this  view 
and  to  this  intent,  it  may  be  regarded  as  a  kind  of  rule  of  title 
and  assurance  in  the  pretended  vendee.  The  propriety  of  the 
rule  is  weU  justified  by  comm<Brcial,  as  .well  as  by  judicial,  experi- 
ence, and  we  may  ppoperly  continue  to  abide,  as  intimated  by 
Mattocks,  J.,  in  Farnsworth  v.  Shepardy  6  Vt.,  521,  notwithstand- . 
ing  the  doubt  expressed  by  Chancellor  Kent,  in  noting,  with  com? 


166  WASHINGTON  COUNTY, 

Builelf  «.  Nalfon. 

mendation,  that  intimation  in  the  second  volume  of  his  comment- 
aries, 526  (ed-  of  1840). 

Now  it  is  obvious  that  the  policj  and  final  cause  of  the  rule 
can  not  be  predicated  of  the  case  in  hand.  The  party  to  which 
the  tax  is  owing,  is  not  a  creditor.  The  state,  the  town,  the 
school  district,  do  not  give  credit  by  way  of  trust  and  confidence. 
They  make  an  authoritative  and  arbitrary  exaction,  and  are  armed 
with  all  the  power  of  the  government  for  its  enforcement  out  of 
any  and  all  of  the  property  of  the  party  taxed,  including  the 
enticement  of  the  prison  walls,  in  want  of  the  property  whereof 
to  get  satisfaction.  In  Johnson  v.  Boward  and  trustee,*  it 
was  held  that  town  taxes  could  not  be  deducted  in  diminution 
of  the  liability  of  the  town  as  trustee  of  the  defendant,  under 
section  52  of  chapter  34  of  the  General  Statutes. 

In  the  present  case,  as  before  remarked,  the  tax  was  not  on 
account  of  any  property.  It  was  only  a  ;w>B-tax,  that  fact  indica- 
ting that,  likely  enough,  not  property,  but  only  the  person  of  the 
party  taxed,  might  be  reached  by  warrant  for  its  compulsory 
collection. 

The  view  we  take  of  the  subject,  in  its  reasons  as  developed  in 
its  history,  is  fully  sustained  by  the  text-books  and  the  cases.  2 
Kent's  Com.,  p.  515  to  552  inclusive,  contains  the  best  summary  of 
the  law  of  the  subject  that  I  have  seen.  It  will  be  found  that  all 
the  cases  in  Vermont,  beginning  with  Mott  v.  McNid,  1  Aik., 
162,  and  ending  with  Houston  v.  Howard,  89  Yt.,  55,  treat  the 
matter  ot  fraud  in  law  (constructive  ftaud)  predicated  upon  a  lack 
of  change  of  possession,  as  originating  in  policy,  and  limited  to 
creditors  and  lona  jide  purchasers  without  notice.  The  doctrine 
has  never  been  better  stated,  as  to  its  grounds  and  its  limit 
and  its  practical  operation,  than  it  was  by  Hutchikson,  J.,  in 
Mott  V.  McNiel;  and  it  has  not  been  departed  from  in  principle 
in  any  subsequent  case  that  has  come  to  our  attention.  Ho  says : 
^^  A  sale  of  personal  property,  without  change  of  possession, 
thou^  it  may  be  valid  as  between  the  parties,  is  void  as  to  cred* 
iters.  It  is  usually  termed  a  fraud  in  law.  This  expression  may 
seem  to  people  not  versed  in  the  law,  to  contain  some  mystery* 

*  For  tfae  report  of  this  case  see  page  133. 
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If  we  would  convey  the  same  idea,  in  language  understood  by 
)  every  person,  we  may  say  the  sale  is  not  complete  as  to  creditors, 
till  fliere  is  a  change  of  possession.  And  this  must  be  a  visible, 
substantial  change ;  so  that  the  possession  will  no  longer  give  a 
credit  to  the  former  owner,  •  •  •  If  a  man  actually  owns 
and  possesses  personal  property,  the  world  have  a  right  to  presume 
he  remains  the  owner,  so  long  as  he  retains  the  possession.  Peo- 
ple may  well  give  him  credit  on  account  of  this  property,  and 
when  they  attach  it  for  his  debts,  they  can  hold  it." 

The  ground  of  the  doctrine  is  strongly  developed  in  Fo%ter  v.  Mo- 
Oregor  et  al,j  11  Vt.,  595,  by  Bennett,  J.,  in  which  it  was  held  that 
property  exempt  &om  attachment  and  execution,  was  not  subject  to 
the  rule  of  fraud  in  law,  for  the  reason  that  it  did  not  enable  the 
.vendor  to  acquire  a  false  credit,  nor  was  it  against  sound  policy 
as  opening  a  door  to  fraud ;  and  yet  there  is  no  exemption  of  such 
|»roperty  as  against  a  tax-warrant. 

As  the  present  case  does  not  fall  within  the  reason  of  the  rule, 
and  as  no  precedent  is  shown  for  applying  the  rule  to  such  a  case, 
we  see  no  legal  ground  or  reason  for  subjecting  the  plaintiff's 
properly  to  the  compulsory  payment  of  his  father's  poll-tax.  No 
party  in  interest  has  been  misled.  No  party  in  interest  could  be 
misled  in  such  a  case,  by  such  possession  and  use  of  the  property 
by  the  plaintiff's  father  as  were  shown  in  this  case. 

The  fact  that  the  defendant  levied  on  it  because  of  such'posses- 
sion  and  use,  is  no  element  in  the  law  of  the  subject.  It  was  an 
experiment  on  his  part  to  get  the  tax  satisfied.  What  gives 
potency  to  the  lack  of  a  change  of  possession,  is  its  tendency  to 
induce  a  fiJse  credit  in  the  creation  of  claims  against  the  former 
owner,  who  still  continues  in  possession,  not  that  it  may  induce  a 
party  to  levy  final  process  upon  it  in  satisfaction  of  his  claim. 
'The  case  in  this  respect  bears  a  close  analogy  to  one  feature  (^ 
Ifamer  v.  TToWo,  40  Vt.,  51. 

As  the  view  we  take  of  the  question  thus  discussed,  is  conclusive 
of  this  case,  we  do  not  think  it  worth  while  to  worry  ourselves, 
or  the  poor  school  district  involved,  by  scanning,  with  a  judicial 
•eye,  the  record  of  its  doings. 

The  light  thrown  upon  the  subject  by  the  industaious  criticisma 
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of  the  learned  counsel,  may  enable  it  in  the  future  to  pursue  r^ht 
courses,  without  repeating  any  of  the  errors  that  may  be  obnox* 
ions  to  the  exceptions  taken  thereto ;  and,  since  it  has  now  been 
so  thoroughly  *^  dug  about,"  if  not  encouraged  by  any  other 
process  of  cultivation,  we  are  disposed  to  accord  to  it  the  oppor^ 
tunity  asked  for  the  fruitless  fig-tree. 

The  judgment  is  reversed,  and  judgment  for  the  plaintiff  for 
nominal  damages  and  his  costs. 


Town  op  Cabot  v.  Town  op  WAsmNOTON. 
PwijLper.    Memoval.    Settlement. 

An  adjudloatlon  between  two  towns  fixing  the  settlement  of  a  pauper,  upon  an  order  of  le- 
moTal,  la  eonolnsiye  npon  the  qnestlon  of  settlement,  and  precludes,  in  a  subsequent  ease 
involving  the  question  of  settlement  of  said  pauper's  bastard  son,  any  inquiry  into  fMts 
preoedent  to  such  adjudieationi  as  aflboting  the  qnestlon  as  to  said  pauper's  settXement  ia 
the  latter  csM. 

!nie  bastard  minor  son  of  the  pauper,  having  by  derivation,  at  the  time  of  said  adJixdieatIon« 
the  settlement  of  his  mother,  and  having  ^dned  no  other  settlement  sinoe,  neoessarily 
retains  the  settlement  of  his  mother  fixed  by  said  adjudication. 

Appeal  from  an  order  of  removal  of  one  Nelson  P.  Rutterand 
his  family,  paupers,  made  on  the  22d  of  February,  1866,  ordering 
ihem  to  remove  from  Cabot  to  Washington.  Trial  by  the  court, 
September  term,  1867,  Peck,  J.,  presiding. 

An  agreed  statement  of  facts  was  read  on  trial,  and  a  copy  of 
record  of  the  county  court  of  Orange  county ;  also  a  record  of  the 
warning  out  of  John  T.  Ruttcr,  and  a  record  of  the  warning 
out  of  Mehitable  Rtitter,  his  wife,  in  1815.  Those  records  of 
warning  out  were  introduced  by  the  defendants,  and  objected  to  by 
the  plaintiffs;  and  the  court  decided  that  they  were  invalid,  and 
had  no  efifect  to  prevent  said  John  T.  Rntter's  gaining  a  settlement 
by  residence  in  Washington,  to  which  the  defendants  excepted.* 

Evidence  was  introduced  "  as  to  the  time  when  John  T.  Butter 
and  his  wife  went  into  Canada,  the  reason  why  they  went,  and  how 
long  they  staid,  and  the  character  of  their  stay  there."  It  ap- 
peared that  he  and'his  family  went  there  at  the  time  stated  in  the 
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agreed  statement,  and  remained  there  till  1815,  the  time  stated  in 
the  agreed  statement,  and  that  their  stay  in  Canada  was  an  actual 
residence  there,  permanent  in  its  character ;  that  while  they  were 
there,  Canada  was  their  home  and  domicile,  having  all  the  char- 
acteristics of  a  residence,  until  their  return  to  Washington  in  1815. 
There  was  no  proof  that  John  T.  Butter  had  any  settlement  in 
Washington  till  after  he  returned  from  Canada,  and  it  appeared 
that,  if  he  ever  had  a  settlement  in  Washington,  he  acquired  it 
his  return  from  Canada  at  the  time  above  stated. 

Several  questions  of  law  were  raised  and  discussed  on  both 
sides ;  and  the  court  decided  that  the  legal  settlement  of  the  pauper 
Nelson  F.  Butter  was  in  Washington,  and  that  the  paupers  were 
duly  removed,  to  which  the  defendants  excepted.  All  questions 
arising  upon  the  facts  and  proofs,  were  left  open  to  be  raised  in  the 
supreme  court. 

The  statement  of  facts  agreed  on,  is  as  follows : 

^  The  followiDg  facts  may  be  taken  as  proved  upon  the  part  of 
the  plaintiffs,  subject  to  all  le^al  objections:  Nelson  F.  Butter 
and  his  wife  Dorothea^  mentioned  in  the  appeal  papers  in 
this  case,  were  duly  and  legally  married  before  said  order  of 
removal,  and  Willie  Butter,  mentioned  in  said  order,  is  their 
legitimate  son,  and  was  a  minor  and  living  with  his  parents 
at  the  tigxe  of  said  order.  The  paupers  had  become  chargeable  to 
Cabot  at  the  time  of  said  order.  Nelson  F,  Butter  has  not,  and 
never  had,  any  legal  settlement  in  his  own  right  in  this  state, 
he  being  the  bastard  child  of  Charlotte  Butter,  and  bom  May  3, 
1832,  in  Washington.  Said  Charlotte  Butter  never  had  any 
legal  settlement  iaber  own  right  or  otherwise  in  this  state,  unless 
she  had  a  derivative  one  from  her  father.  The  father  of  said 
Charlotte  was  John  T.  Butter,  and  said  Charlotte  always  resided 
in  his  family  until  shje  became  of  age,  in  1830,  at  which  time  and 
a  long  time  befoice  siaid  John  T.  Butter  had  a  legal  sefttlement 
m  said  Washington,  unless  prevented  by  moving  out,  hereinafl;er 
mentioned ;  nor  did  he  after  1830  acquire  a  legal  settlement  in  any 
other  town.  In  1852  said  Charlotte,  then  widow  of  one  Chase 
Smith,  lived  in  Cheldea,  Vt.^  with  her  children  she  Kad  by  her  hus- 
band (Smith),  and  having  become  chargeable  to  said  town,  an 
order  of  removal,  in  due  form  of  law,  was  made  to  remove  her  and 
herfSeunily  from  Chelsea  to  said  Washington.  An  appeal  from 
said  order  was  taken  by  Washington  at  tiie  June  term,  1852  y 
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of  the  Orange  county  court,  and  at  the  January  term,  1853^  said 
order  was  affirmed. 

^^The  following  £Etcts  may  be  taken  as  proved  on  the  part 
of  the  defendants,  subject  to  all  legal  objections:  John  T. 
Butter  and  his  wife  were  American  bom,  and  resided  in 
Washington  about  the  year  1807,  coming  from  New  Hamp- 
shire to  Washington.  About  the  year  1807  said  John  T. 
Butter  and  his  family  left  Washington  and  went  into  Canada, 
and  stayed  there  until  1815.  In  May,  1815,  the  wife  of  said  John 
T.  Butter  returned  to  Washington  with  her  children,  and  was 
warned  out  May  20, 1816.  In  October,  1815,  said  John  T.  But- 
ter returned  from  Canada  to  Washington,  to  his  fSftmily,  and  on  the 
26th  day  of  October,  1815,  said  John  T.  Butter  and  his  fisanily 
were  warned  out.  Said  John  T.  resided  in  Washington  at  that 
time  about  two  years.  In  1812,  while  said  John  T.  and  his  family 
resided  in  Canada,  said  Charlotte  was  bom :  that  is  to  say,  the 
11th  of  April,  1812.  After  said  Nelson  was  bom.  May  31, 1882, 
said  Charlotte  continued  to  reside  with  her  father  for  about  eight- 
een months,  when  she  left  and  went  to  Massachusetts  and  lived  there 
about  two  years,  leaving  said  Nelson  with  her  father.  At  the  end 
of  said  two  years  said  (Siarlotte  returned  to  her  father's  for  a  short 
time,  he  during  her  absence  in  Massachusetts  having  removed  from 
Washio^n  to  Goshen  gore.  After  staying  at  her  father's  a  short 
time  as  aforesaid,  she  from  that  time  to  1840  worked  out  for  a 
living,  in  different  fiamUies  in  Washington  and  other  towns,  and 
visiting  her  father  as  occasion  might  require.  Her  father  returned 
from  wshen  gore,  after  a  residence  there  of  six  years,  to  Washing- 
ton. Said  Nelson  F.  Butter  lived  with  said  John  T.  Butter  until  he 
was  sixteen  years  of  age,  when  he  left  said  John  T.  and  worked 
4ibout  from  place  to  place,  and  did  not  reside  with  said  John  T. 
Butter  afterward. 

"  The  question  as  to  the  time  when  John  T.  Butter  and  his  wife 
went  into  Canada,  the  reason  why  they  went,  and  how  long  thev 
staid,  and  the  character  of  their  stay  there,  is  left  open  to  proof, 
and  l^e  question  of  the  settlement  of  Jolm  T.  Butter  in  Washington 
in  1807,  is  left  open  to  proof.  The  time  John  T.  Butter  lived  in 
thQ  gore  aforesaid,  left  open  for  proof." 

SemanA.  White  md  JoHph  A.  TFin^,  for  the  defendants. 

Joseph  P.  LavMon^  for  the  plaintifb. 

The  opinion  of  the  court  was  delivered  by 

Babbbtt,  J.    We  find  no  occasion  in  this  case  to  revise  or  dis- 
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CUSS  the  law  of  alienage  and  citizenship  as  affected  by  the  birth  of 
the  pauper's  mother  in  Canada,  and  the  remoyals  and  residences 
of  her  Mher  in  this  state  and  in  Canada.  The  subject  has  been 
carefiilly  considered,  elaborately  discussed,  and  pretty  fiilly  set- 
tled in  a  succession  of  cases  fix)m  that  of  Lyndony.  Danville^  28 
Vt.,  809,  to  that  oi Elmore  v.  dOoM^  38  Vt.,  468,  and,  in  our  appre- 
hension, notwithstanding  a  little  querulous  criticism  of  the  learned 
former  Chief  Justice  in  We%tford  v.  JEsseXj  81  Vt.,  459,  and  of 
learned  counsel  ad  libUum  as  the  fortunes  of  professional  position 
may  prompt,  the  law  of  the  subject  is  settled  in  this  state  with 
definite  lines  both  of  principle  and  application,  resting  in  solid 
reason,  and  applicable  with  reasonable  facility  to  cases  as  they 
may  arise. 

We  think  the  adjudication  in  the  case  of  Chelsea  v.  Washinfffon 
in  1852,  is  conclusive  upon  Washington  as  to  the  settlement  of  the 
pauper's  mother  being  in  Washington.  At  the  time  the  order 
in  that  case  was  made,  the  pauper  was  only  some  eighteen  or 
^nineteen  years  old.  That  a4iudication  precludes  in  the  present 
^case  any  inquiry  into  facts  precedent  to  such  abjudication,  as  af- 
fecting the  question  as  to  her  settlement  in  this  case. 

The  pauper,  being  her  bastard  son,  had  by  derivation,  at  the 
iame  of  said  abjudication,  the  settlement  of  his  mother.  He  has 
not  gained  any  other  settlement  in  his  own  right.  This  fixes  his 
settlement  in  Washington.  The  cases  of  Hardand  v.  WilUaTm" 
Urnn^  1  Aikens,  241,  Dorset  v.  Manchester^  8  Yt.,  870,  Stawe 
T.  Brookfiddy  26  Yt.,  524,  leave  no  open  ground  for  debate  upon 
this  aspect  of  the  case,  and  render  of  no  account  the  warning 
out  of  tiie  pauper's  grandparents,  in  1815,  by  the  town  of  Wash- 
ington* 

The  judgment  is  affirmed. 
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Joseph  B^dish  v.  Belkka?  &  Edson. 
Agency. 

B.aotedastheaseniof  the  deftodAnts  in  leUIiig  itores.  After  the  agenoy  was  torailiiiled 
B.  still  oontinuod  to  profleeate  the  same  hnslneaf,  and  to  hold  himself  ont  to  the  wxrld  s» 
the  agent  of  the  defendants;  whioh  was  known  to  and  aoqniesoed  in  l^them.  fleAf,  that, 
nnder  the  etreomstanees  of  this  ease,  the  plaintiff  was  JnstUod  in  leguding  the  agsney 
as  still  existing  between  the  delbadants  and  B.        ' 

Book  account.  Triefl,  on  special  report  of  the  auditor,  at  iKe 
September  term,  1867,  Peck,  J.,  presiding.  Judgment  for  the 
plaintiff,  according  to  the  report.  Exceptions  by  the  de- 
fendants. 

The  auditor  found  a  balance  due  the  plaintiff,  including  interest, 
of  $22.80,  subject  to  the  opinion  of  the  court  upon  the  fsMsts  re* 
ported,  which  are  fully  set  forth  in  the  opinion. 

George  itf.  Fishy  for  the  defendants. 

Beaton  ^  Reedy  for  the  plaintiff. 

The  opinion  of  the  court  was  delivered  by 

PiERPOiNT,  G.  J.  The  report  in  this  case  shows  that,  for  a  long 
period  prior  and  up  to  1863,  one  Brockway  was  the  agent  of  the 
defendants  in  taMng  stoves  about  the  country,  and  selling  them  as 
he  could  find  purchasers.  This  fact  was  generally  known,  and  was 
well  known  to  the  plaintiff.  In  1863  Brockway  and  the  defend- 
ants changed  their  arrangement,  and  Brockway  ceased  to  be 
their  agent  in  fact ;  but  he  continued  the  business  of  selling  stoves 
which  he  took  of  the  defendants  as  before.  It  does  not  appear 
that  this  new  arrangement  was  known  to  any  one  except  Brock- 
way and  the  defendants.  No  public  notice  was  given  of  the  fact. 
Brockway  continued  to  hold  himself  out  to  the  world  as  the  agent 
of  the  defendants  in  the  business,  and  was  in  the  habit  of  taking 
notes  for  stoves  sold,  payable  to  the  defendants ;  and  this  was 
known  to  the  defendants. 

While  the  business  was  being  so  conducted,  the  plaintiff,  be* 
lieving  Brockway  to  be  the  agent  of  the  defendants,  proposed  to* 
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Brockwaj  to  buy  a  stove  of  him  and  pay  in  pine  lumber.  Brock- 
way  said  hf^  w^s^selljng  the  stoves  for  the.  def^udajits,  (|.nd^  i^  they 
wanted  the  lumber,  he  would  take  it  and  let  him  have  the  stove. 
jifterward  Edson,  one  of  the  defendants,  went  to  the  plaintiffs, 
looked  at  the  lumber,  ascertained  the  price,  and  said  it  would  an- 
.swer  their  purpose.  Afterward  Edson  went  to  the  plaintiflf's,  and 
measured  out  a  part  of  the  lumber,  and  laid  it  by  itself;  and  the 
plaintiff  and  Brockway  subsequently  measured  out  the  remainder 
of  the  lumber  charged,  and  the  defendants  and  Brockway  drew  it 
away,  and  the  defendants  converted  it  to  their  own  use.  The 
rplaintiff  charged  the  lumber  to  the  defendants,  and  took  the  stove, 
.givi^  the  defendants  credit  for  it  against  tjie  lumber. 

Brockw;ay  during  ^U  this  time  was  perfectly  poor  an^  irrespons- 
ible, and  this  fiict  was  tiown  by  bott  parties.  Brockway  repre- 
sented himself  as  the  agent  of  tiie  defendants,  and  the  conduct  of 
the  defendants. was  such  as  to; justify  the  plaintiff  iii  regarding 
them  as  the  principals ;  and  we  can  hardly  conceive  it  possible  under 
the  drcimistances,  that  the  defendants  did  not  understand  that  the 
plaintiff  so  regarded  them*  And  to  allow  them  how  to  deny  the 
agency  and  thus  defeat  the  pljuntiff 's  rigit  to  recovep  for  the  bal- 
ance of  the.  lumber,  would  be  permitting  them  to  perpetrate  a 
jpalpable  fraud  on  the  plaintiff. 

Judgment  oif  the  county  .court  is  affirmed. 
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Melville  E.  SmuE,  appellakt,  v.  Euakim  P.  Walton. 
Contraet.     general  As^embl^  Repartern.    Statute. 

The  plaintiff  agreed  with  the  defbndant»  a  newspaper  pnbUaiiari  to  report  the  proeeedhip 
of  the  aenate  in  1868,'  at  twodoDan  per  day,  and  perfbrmed  aooordlnctotheeonlnflt. 
The  laflt  day  of  the  Moion  the  general  anembly  voted  *'That  the  reporten  of  the  lenata 
and  honae  reoeiye  from  the  state,  fbr  their  aervloes  the  present  session,  the  same  pay  as 
is  allowed  to  members  «f  the  general  assembly,'*  and  oader  this  Tote  the  plaintiff  ie> 
oeiyed  the  same  from  the  state.  Held,  that  this  vote  was  not  intended  to  Inore  to  the 
benefit  of  the  employers  of  the  reporters,  and  payment  by  the  state  vnder  aald  Toto  to 
the  plaintiff  did  not  operate  as  payment  pn  Umto  ftr  his  serviees  under  the  oontnot. 

Assumpsit  for  work  and  labor.  Plea,  the  general  issne,  and^ 
notice  of  payment,  and  offset  of  money  had  and  receiyed.  Trial 
by  the  court,  September  term,  1867,  Peck,  J.,  presiding. 

It  appeared  that,  a  few  days  before  the  session  of  the  legislature- 
commenced  in  October,  1866,  the  plaintiff  and  the  defendant  made  a 
bargain,  by  which  the  plaintiff  was  to  report  for  the  defendant  the 
proceedings  of  the  senate  during  the  then  coming  session  of  the 
legislature,  daily,  for  which  the  defendant  agreed  to  pay  the 
plaintiff  $2  per  day.  The  plaintiff  performed  the  services  ac- 
cording to  the  contract  and  to  the  satisfaction  of  the  defendant, 
and,  on  the  day  of  the  final  a(]youmment  of  the  legislature  or  the- 
next  day,  presented  his  bill  for  his  services  and  requested  pay- 
ment, which  the  defendant  refused.  The  plaintiff  has  never  been 
paTd  anything  for  these  services,  unless  the  facts  hereinafter  stated 
amount  in  law  to  payment. 

The  defendant  put  in  as  evidence  a  joint  resolution  of  the  leg- 
islature (Laws  of  Vermont,  1866,  p.  91,  No.  85).  It  appeared 
that  this  resolution  was  introduced  and  passed  on  the  night  of  the 
final  adjournment,  to  the  effect  that  ^^  the  reporters  of  the  senate 
and  house  receive  from  the  state,  for  their  services  the  present 
session,  the  same  pay  as  is  allowed  to  members  of  the  general 
assembly."  It  appeared  that  during  that  session  of  the  legislature 
there  was  another  reporter  of  the  senate  proceedings,  employed 
by  Mr.  Atkins  for  that  purpose,  who  reported  for  him,  and  two  in 
the  house  of  representatives,  who  reported  the  house  proceedings 
under  similar  employment.    None  of  these  reporters  or  their  em- 
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pbyers  were  employed  by  the  state,  or  by  either  branch  of  the 
I^slatore,  or  by  any  officer  of  the  state.  Immediately  after  the 
passage  of  the  resolution,  on  the  same  eyening,  the  plaintiff  and 
all  the  others  above  mentioned  who  had  thus  reported,  went  into 
the  state  treasurer's  office,  and  there  found  their  names  registered 
on  a  book,  aad  were  told  that  each  was  entitled,  under  this  reso- 
lution, to  $123,  which  sum  each  thereupon  received  from  the 
treasurer,  and  receipted  the  same  on  the  book,  by  each  signing 
his  name.  It  appeared  that  the  whole  period  of  the  session  of  the 
legislature,  including  Sabbaths  and  adjournments,  was  forty-one 
days.  The  last  business  session  was  Monday  evening,  when  the 
resolution  was  passed,  although  the  final  formal  adjournment  was 
the  next  morning  at  8  o'clock.  It  appeared  from  the  testimony 
of  the  defendant,  who  was  a  witness  in  his  own  behalf,  that  during 
Oie  session  he  published  the  reports  which  the  plaintiff  fiimished 
him,  in  his  daily  newspaper,  published  at  Montpelier,  publishing 
the  forenoon  proceedings  in  his  evening  edition,  and  the  afternoon 
proceedings  in  his  morning  edition ;  that  he  had  published  such 
paper  for  some  twenty  years  or  more,  in  connection  with  a  weekly 
paper ;  that  when  he  started  it,  it  was  at  the  instance  or  sugges- 
tion of  some  individuals  who  were  members  of  the  legislature, 
with  the  expectation  that  the  proceedings  of  the  legislature  would 
be  published  in  it,  and  they  were  so  published ;  that  he,  when 
he  did  not  report  the  proceedings  himself,  hired  it  done  at  his  .own 
expense ;  that  he  made  no  charge  to  the  state  for  it,  nor  received 
anything  from  the  state  otherwise  than  in  the  manner  following : 
previous  to  1861,  when  the  state  settled  with  him  and  paid  hia 
bills,  the  auditor  was  in  the  habit,  under  the  advice  of  the  com- 
mittee on  claims,  of  allowing  him  for  daily  papers  fiirnished  to 
members  during  the  session,  a  sum  which  he  thought  would  be 
right,  to  cover  the  expense  of  reporting,  under  the  form  of  a 
charge  for  daily  papers ;  that  in  1861  another  newspaper  estab- 
lishment in  Montpelier,  the  Freeman  office,  commenced  publishing 
a  daily  and  reporting  the  proceedings,  and  some  other  dailies,  and 
at  the  same  time  the  Argus  published  here,  did  the  same ;  and  that 
flhice  then  the  state  has  put  all  the  papers  on  the  same  footing,  and 
none  of  them  have  been  paid  anything  for  reporting,  in  any  form ; 
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but  the  various  papers  have  procured  the  reports  at  iheir  own  ex- 
pense^ as  they^chose,  the  weekly  papers  in. distant  parts  of  the 
state  extracting  portions  from  the  reports  published. in  the  papers 
here,  or  abbreviating  them,  and  publishing. in  such  weekly  papers. 
It  appeared  that  in  one  instance  prior  to  1861  the  legislature,  at 
the  close  of  the  session,  voted  to  pay  for  reporting  for  that  session, 
and  the  defendant  was  compensated  in  that  way  for  reporting  that 
year.  It  appeared  that  another  year  [whether  before  or  since 
1861  the  defendant  could  not  tell],  the  defendant  hired  one  Lamb 
to  report  for  him,,  and  he  did  so  at<a.prioe  previously  stipulated 
between  him  and  the  defendant,  and  at  the  x^lqse  of  the  session  the 
legislature  voted  to  pay  the  reporters,  and  Lamb  received  of  the 
state  the  sum  so  voted,  and  the  defendant  also  paid  him  for  report- 
ing, as  he  agreed,  without  making  any  claim  on  accoui^t  of  the 
sum  received,  by  Lamb  from  the  state  under  the  vote ;  and  that 
after  that,  in  some  instances,  when  the  defendant  contracted  with 
persons  to  report  for  him,  he  had  a  stipulation  that,  if  the  state 
paid,  he  should  not;  but  it  was  not  claimed  that  there  was  any 
such  stipulation  with  the  plaintiff. 

All  this  evidence,  beyond  the  direct  proof  of  the  contract  and 
the  performance  of  the  service  and  the  demand  of  payment,  was 
received  imder  objection  by  the  plaintiff. 

It  appeared  that  the  defendant,  on  tiie  occasion,  in  question,  re- 
ceived all  the  pay  from  the  state  that  he  ever  expected,  till  after 
that  vote  was  passed,  and  all  that  he  would  have  received  if  no 
such  vote  had  been  passed.  The  plaintiff  was  entirely  ignorant 
of  the  practice  and  mode  of  dealing  between  the  defendant  and 
the  legislature,  and  as  to  the  terms  of  the  defendant's  bargains 
with  other  reporters.  During  the  time  the  plaintiff  was  reporting, 
he,  at  the  request  of  Mr.  Willard,  the  editor  of  the  Freeman, 
furnished  reports  of  the  proceedings  of  the  senate  for  him,  which 
were  published  in  the  Freeman,  the  proceedings  being  published 
in  that  paper  during  the  session,  and  for  this  service  Mr.  Willard 
promised  to  pay  him,  no  price  being  stipulated.  It  also  appeared 
that  Mr.  Atkins,  the  editor  of  the  Argus,  a  newspaper  published 
at  Montpelier,  had  a  reporter  in  the  senate,  hired  by  him  to  re- 
port the  senate  proceedings,  which  he  published  in  his  paper 
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daring  the  session.  It  appeared  that  the  plaintiff  had  no  knowl- 
•edge  or  expectation  that  the  state  were  going  to  vote  him  any- 
thing, till  the  resolution  was  introduced  or  about  that  time,  nor 
had  he  any  knowledge  that  the  state  ever  voted  anything  to  the 
reporters,  till  he  heard  it  spoken  of  about  that  time,  or  some 
time  during  the  session,  that  they  had  in  one  or  two  instances 
done  it. 

The  defendant's  counsel  claimed  that  the  voting  of  the  money 
imder  that  resolution  and  the  receipt  of  it  by  the  plaintiflF,  op- 
erated as  a  payment  of  the  plaintiff's  demand,  and  that  the 
defendant  was  entitled  to  recover  the  balance  over  and  above 
12  per  day,  under  his  plea  in  offset  against  the  plaintiff,  or,  if 
not  a  payment,  then  that  the  defendant  was  entitled  to  recover 
Ae  $123  in  offset,  and  have  a  judgment  for  the  balance  over 
and  above  the  plaintiff's  claim.  The  plaintiff  claimed  that  the 
$123  was  a  personal  matter  of  his  own,  and  did  not  affect  his 
right  to  recover  his  $2  per  day  of  the  defendant ;  and  the  court 
80  found  and  decided,  to  which  the  defendant  excepted. 

The  plaintiff  claimed  to  recover  for  thirty-five  days.  It  was  a 
little  uncertain  as  to  the  number  of  days  the  senate  was  in  actual 
session  and  the  plaintiff  actually  reported,  but  the  court  esti- 
jnated  it  at  thirty  days,  and  rendered  judgment  for  the  plaintiff 
for  160  and  interest. 

Paul  Dillingham,  for  the  defendant,  cited  Hodgson  v.  Williams^ 
6  Esp.,  29;  Tenant  v.  Elliott,  1  B.  &  P.,  3;  Farrar  v.  Russell, 
iJ.,296.. 

M.  E.  Smilie,pro  se,  cited  ffenry  v.  Tilson,  17  Vt.,  479;  46 
Me.,  507 ;  Barker  v.  Esty  et  al,  and  trustee,  19  Vt.,  131 ;  2 
Beasley  (13  N.  J.  Chancery),  277;  35  Pa.,  Ill;  Phelps  v. 
BulMey,  20  Vt.,  17;  24  Wend.,  387;  2  Denio,  26;  Bean  v. 
Jmes,  8  N.  H.,  149 ;  10  Leigh,  597  ;  20  Vt.,  695. 

The  opinion  of  the  court  was  delivered  by 

Wilson,  J.  The  general  question  in  this  case  is  whether  the 
yoting  of  the  money  by  the  legislature  and  the  receipt  of  it  by  the 
plaintiff,  operated  as  a  payment  of,  or  legal  offset  to,  the  plaintiff's 


178  WASHINGTON  COUNTY, 

Smilie  V.  Walton. 

demand  for  services  rendered  by  him  for  the  defendant  under  the 
contract.  Whether  the  defendant  can  avail  himself  of  the  defense 
set  up,  must  depend  upon  the  terms  and  effect  of  his  contract  with 
the  plaintiff,  and  the  construction  to  be  given  the  resolution  mider 
which  the  plaintiff  received  the  money.  The  plaintiff  by  the 
terms  of  the  contract  was  obligated  to  attend  each  daily  session  of 
the  senate  during  that  general  session  and  report  to  the  defend* 
ant  the  proceedings  of  that  body.  There  is  nothing  in  the  terms 
of  the  contract,  as  disclosed  by  the  bill  of  exceptions,  tending  to 
show  that  the  plaintiff  was  obligated  to  continue  in  the  service  of 
the  defendant  any  longer  each  day  than  was  necessary  to  obtain 
and  furnish  the  defendant  a  correct  report,  or  copy  of  the  plaint- 
iff's report,  of  the  proceedings  of  the  session.  The  plaintiff  was, 
therefore,  at  liberty  to  engage  to  furnish  and  fiimish  other  news- 
paper publishers  with  as  many  copies  of  his  reports  as  his  time 
would  allow  consistently  with  the  service  he  had  obligated  himself 
to  perform  for  the  defendant.  The  plaintiff,  by  consent  of  the 
senate,  commenced  reporting  their  proceedings,  and  ^nished  the 
defendant  with  a  copy  of  each  daily  session  of  them,  to  the  satis- 
faction of  the  defendant.  This  constituted  full  performance  by 
the  plaintiff  of  his  contract,  and  the  defendant  became  indebted  to 
the  plaintiff  for  the  stipulated  price.  The  legislature,  at  the  close 
of  the  session,  without  solicitation  from  the  plaintiff,  and,  it  would 
seem,  without  any  idea  or  thought  as  to  whether  the  plaintiff  was 
relying  upon  other  parties  for  compensation  as  reporter,  and  with- 
out making  such  inquiry  as  prudent  men  would  make  in  their 
own  private  matters,  or  such  as  would  have  disclosed  the  liability 
of  other  parties  to  pay  the  reporters,  assumed  that  the  reporters 
of  both  branches  of  the  legislature  were  depending  upon  the  gen- 
erosity of  that  body,  and  passed  the  following  resolution,  viz.: 
"  That  the  reporters  of  the  senate  and  house  receive  from  the 
state,  for  their  services  the  present  session,  the  same  pay  as  is  al- 
lowed to  members  of  the  general  assembly."  Upon  the  authority 
of  this  resolution,  the  state  treasurer  tendered  to  the  several  re- 
porters (including  the  plaintiff),  and  they  severally  received  and 
receipted,  the  money  which  the  resolution  provided  for  them.  The 
plaintiff  received  the  money  as  an  act  of  generosity  on  the  part  of 
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the  legislature,  as  a  matter  personal  to  himself,  and  not  in  satis- 
faction of  any  debt  which  the  defendant  or  any  other  person  had 
incurred  by  special  contract  for  copies  of  the  plaintifiTs  reports 
for  publication. 

Upon  the  facts  of  this  case,  there  is  evident  equity  in  favor  of 
the  defendant,  to  have  some  allowance  on  the  plaintiff's  demand, 
in  consideration  of  the  money  so  received  from  the  state.    The 
equity  in  favor  of  the  defendant  is,  perhaps,  no  stronger  than  it  is 
in  favor  of  the  other  newspaper  publishers  who  obtained  reports 
of  those  proceedings  through  the  agency  of  the  plaintiff,  and  from 
others  whom  the  general  assembly  recognized  as  reporters.    But 
we  have  not  been  able  to  devise  any  means  by  which  the  defend- 
ant could  avail  himself  of  that  money  as  a  defense  to  this  suit. 
There  is  no  privity  of  contract  between  the  plaintiff  or  the  defend- 
ant and  the  state.    The  legislature  did  not  pay  the  money  to  the 
plaintiff  in  satisfaction  of  his  claim  against  the  defendant,  for  they 
had  no  knowledge  of  any  arrangement  or  contract  between  these 
parties  in  respect  to  reporting  their  proceedings,  nor  that  any  lia- 
bility had  been  incurred  by  other  parties  to  the  reporters.    It  is 
true  that  the  defendant  and  other  newspaper  publishers  received 
the  proceedings  ttirough  the  agency  of  the  plaintiff  and  other  re- 
porters ;  but  it  is  plain,  from  the  resolution  under  which  the 
money  was  paid,  that  the  word  reporters^  as  used  in  that  resolution, 
means  the  young  men  who  appeared  in  the  senate  chamber,  or  hall 
of  the  house,  and  acted,  and  were  known  and  recognized  by  the 
general  assembly,  as  reporters  of  their  proceedings.    Neither  the 
defendant  nor  Willard  nor  Atkins  is  known  or  recognized  by  the 
resolution.    The  notice  to  the  plaintiff  and  other  reporters  to  ap- 
pear, and  receive  and  receipt  the  money,  shows  how  it  was  under- 
stood at  that  time  by  officers  of  the  state.    If  the  legislature  had 
intended  to  pay  the  newspaper  publishers  where  they  had  employed 
and  agreed  to  pay  the  reporters,  or  intended  that  payment  to  the 
reporters  should  inure  to  the  benefit  of  such  newspaper  publishers 
as  had  incurred  a  liability  to  the  reporters  for  copies  of  the  pro- 
ceedings, some  provision  of  the  kind  would  have  been  inserted  in 
the  resolution. 

We  find  no  error  in  the  proceedings  of  the  county  court,  and 
the  judgment  of  that  court  is  affirmed. 
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Mary  Nary  t;.  A.  J.  Braley,  administrator  op  Edward  Nary. 
Supreme  Court.     Temporary  Alimony.     Divorce. 

An  aetion  on  an  order  and  deoree  for  temporary  alimony  pending  a  libel  for  dlvoroe,  can 
not  be  maintained  by  the  libelant  against  the  estate  of  the  libelee,  where  the  li- 
belee deceased  after  the  deoree  was  made  and  before  any  part  of  the  alimony  beeane 
due  and  before  any  order  to  enfbroe  ooUeotlon  had  been  made. 

Appeal  from  the  disallowance  by  the  commissioners  on  the 
estate  of  Edward  Nary,  of  a  claim  presented  by  the  plaintiff. 
Tried  by  the  court,  upon  a  declaration  in  debt  filed  in  the  pro- 
bate court  for  the  district  of  Washington,  at  the  March  term, 
1868,  Peck,  J.,  presiding. 

The  case  was  tried  without  any  plea  being  filed,  and  the  facts 
were  agreed  to,  and  are  as  follows. 

The  plaintiff  brought  her  petition  for  divorce  against  her 
husband,  Edward  Nary,  at  the  August  term,  1866,  of  the  su- 
preme court  for  the  county  of  Washington,  held  August  14. 
Testimony  had  been  taken  and  filed,  and  the  cause  was  ready 
to  be  heard  on  the  last  day  of  the  term,  August  17,  when 
it  was  ascertained  from  the  decision  of  the  court  in  another 
cause,  that  the  proof  of  the  marriage  obtained  for  use  in  the 
plaintiff's  cause,  was  defective,  and  her  cause  had  to  be  continued. 
Thereupon,  on  said  August  17,  the  plaintiff's  counsel  filed  in 
t  said  divorce  cause  a  petition  for  alimony,  which  was  granted  by 

i  .  ^  the  supreme  court  to  the  amount  of  one  hundred  dollars. 

t  '  The  petitionee  died  September  1,  and  fourteen  days  after  said 

"  order  for  alimony  was  made,  and  his  widow,  the  plaintiff,  pre- 

»•  sented  to  the  commissioners  a  claim  against  her  husband's  estate 

f  for  $63.    Her  claim  is  described  in  the  commissioners'  report,  as 

^■*  "  Decree  for  temporary  alimony  and  funds  to  maintain  litigation." 

f-  The  items  constituting  the  $53,  were  $25.51  for  cost  paid  out  by 

^  her  attorneys  for  taking  testimony  and  for  clerk's  fees,  and  $27.49 

'^  for  their  charges  as  counsel  in  the  litigation.    Of  this  sum,  $6 

I  accrued  after  the  adjournment  of  said  supreme  court  and  at  the 

s  next  term  of  said  court,  and  $47  before  the  order  was  made,  in- 

r  eluding,  however,  the  cost  of  that  term  at  which  the  order  was 

Yr  made. 
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The  county  court  rendered  judgment  for  the  plaintiff  for  $68 
and  the  interest  on  the  same  from  May  21, 1867,  the  date  the  re- 
port of  the  commissioners  was  filed  in  the  probate  office.  To  this 
decision  of  the  court  the  defendant  excepted. 

Heaton  ^  Reed  and  Heman  Carpenter ^  for  the  defendant. 

JameB  N.  Johnson  and  George  M.  Fisk,  for  the  plaintiff. 

The  opinion  of  the  court  was  delivered  by 

Wilson,  J.    This  action  is  debt  on  an  order  and  decree  of  the 
supreme  court  for  temporary  alimony.    We  are  of  opinion  that  the 
action  can  not  be  sustained.    The  statute  (Gen.  Sts.,p.  468,  §  1) 
under  which  the  decree  was  made,  provides  that,  "After  the  filing 
of  a  libel  for  divorce,  the  court  in  which  the  same  shall  be  pend- 
ing may,  on  application  of  either  party,  make  such  order  and 
decree  in  regard  to  temporary  alimony  and  funds  to  maintain  the 
litigation  during  the  pendency  of  such  libel,  as  to  the  court  shall 
seem  just."    The  docket  entry  of  the  decree,  which,  it  is  conceded, 
is  the  only  decree  made  by  the  court,  or  record  of  it,  is  as  fpl- 
lows :  "  Petition  for  alimony.     Temporary  alimony  decreed  to  the 
petitioner  to  the  amount  of  $100 ;  $25  to  be  paid  in  20  days,  $25 
in  three  months,  and  $25  each  three  months  thereafter  till  all  is 
paid."     The  decree,  on  which  this  action  is  founded,  was,  during 
the  pendency  of  the  libel,  entirely  and  exclusively  within  the  ju- 
risdiction and  discretion  of  the  supreme  court,  to  rescind  or  modify 
the  decree  or  enforce  the  collection  of  it.     A  decree  of  this 
nature  creates  no  debt  due  absolutely,  but  it  is  contingent  so  long 
as  the  libel  is  pending,  or  until  process  for  its  collection  has  been 
ordered  by  the  court  that  made  the  decree.     And  when  the  libel 
is  finally  disposed  of,  before  payment  of  temporary  alimony  and 
before  process  is  ordered  and  issued  for  its  collection,  the  decree 
for  such  alimony  is  wholly  inoperative.     Payment  of  such  decree 
may  be  enforced  by  attachment  or  execution  by  order  of  the 
supreme  court,  if  not  paid  when  due,  or  it  may  be  enforced  by 
proceedings  for  contempt  or  disobedience  of  the  decree.     Section 
41  of  chapter  70  of  the  General  Statutes  provides  that  "The 
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supreme  court  may,  in  all  cases  where  the  course  of  proceeding 
is  not  specially  prescribed,  hear  and  determine  all  matters  coming 
within  the  purview  of  this  chapter,  according  to  the  usages  of  law 
applicable  to  such  cases,  and  may  issue  process  of  attachment  and 
of  execution,  and  other  proper  process,  necessary  for  the  dispatch 
and  final  determination  of  such  causes."  But  the  mere  fact  that 
such  decree  was  made,  gives  no  right  of  action,  nor  can  any 
process  be  issued  to  enforce  payment,  unless  by  order  of  the  court 
that  made  the  decree.  On  the  question  whether  an  order  to  en- 
force collection  of  such  decree  should  be  made,  the  adverse  party 
could  claim  the  right  to  be  heard ;  or  where  an  order  was  made 
at  the  time  of  making  the  decree,  to  enforce  its  collection,  the  pe- 
titionee might  show  cause,  intervening  between  the  making  of  the 
decree  and  the  time  named  for  its  payment,  why  the  decree  should 
be  rescinded,  modified  or  suspended.  Edward  Nary  died  in  four- 
teen days  after  the  decree  was  made,  and  before  any  part  of  it  be- 
came due.  At  the  time  of  his  death  no  order  to  enforce  collection 
of  the  decree  had  been  made  or  even  applied  for,  and  no  right  to 
issue  process  against  him  for  the  money,  had  accrued.  In  his  life- 
time she  could  maintain  no  suit  against  him  to  recover  temporary 
alimony.  It  could  not  have  been  the  intention  of  the  legislature, 
that  the  collection  of  temporary  alimony  should  be  made  the  sub* 
ject  of  a  suit  before  another  court,  in  which,  by  protracted  litiga- 
tion in  order  to  collect  the  money,  the  object  of  the  statute  in  ac- 
oording  temporary  alimony,  would  be  wholly  defeated;  but  a 
more  summary  mode  of  collecting  it  was  intended,  by  which  the 
party  entitled  to  the  benefit  of  the  decree,  might  receive  present 
aid.  The  death  of  Edward  Nary  discontinued  the  plaintiff's  libel 
for  divorce,  and  thereby  the  decree,  under  the  circumstances,  be- 
came inoperative  and  void. 

The  judgment  of  the  county  court  is  reversed,  and  judgment  for 
the  defendant  to  i*ecover  his  costs. 
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A.  P.  Hicks,  administrator  op  George  W.  Buss,  v.  J.  W. 
Clark,  administrator  op  William  W.  Bliss. 

Probate  Court,     Jurisdiction.     Statute  of  Limitations,     Merger. 

ApeTton  haying  died  in  another  state,  the  plaoe  of  his  reddenoe,  leaving  a  portion  of  his 
estate  tiiere  and  a  portion  in  this  state,  claims  may  be  prosecuted  against  the  portion 
here  the  same  as  though  the  solo  administration  of  the  estate  was  in  this  state,  unaf- 
fteted  hy  the  faot  that  they  conld  have  been  prosecnted  against  the  portion  in  sneh 
other  state.  In  sach  case  the  running  of  the  statute  of  limitations  is  suspended,  as  in 
other  casee,  during  the  time  between  the  death  of  the  party  and  the  appointment  of 
the  administrator  here. 

A  dalm  la  not  merged  in  a  bond  in  which  the  obligor  stipulates  that  ''  such  payment  of 
$300,  or  the  pro  rata  share  thereof,  as  aJbresaid,  shall  be  a  release  and  discharge,''  etc. 
In  sneh  ease  the  payment,  and  not  the  giving  of  the  bond,  is  to  be  the  release  and  dis- 
charge of  the  claim. 

Book  account.  Referred  to  an  auditor,  and  heard  by  the 
court,  upon  his  report,  at  the  March  term,  1868,  Peck,  J.,  pre- 
ading. 

Upon  the  facts  stated  in  the  report,  the  court  rendered  judg- 
ment for  the  plaintiff  to  recoTcr  the  sum  of  $300  and  the  inter- 
est on  the  same  from  the  time  the  administrator  of  the  estate  of 
W.  W.  Bliss,  in  New  York,  made  a  final  settlement  of  his  admin- 
ififcration  account,  which,  the  report  finds,  was  about  April,  1862 ; 
and  the  court  computed  interest  from  May  1, 1862.  The  defend-r 
ant  insisted  that  the  claim  was  merged  in  the  written  contract  of 
May  19, 1857,  and  that  the  claim  was  barred  by  the  statute  of  lim- 
itations.   To  this  decision  of  the  court  the  defendant  excepted. 

The  auditor  reported  as  follows  : 

"  William  R.  Bliss  died  the  last  day  of  May,  1855,  and  before 
his  decease  he  told  his  son,  William  Wallace  Bliss,  what  he 
wanted  done  in  relation  to  a  burial-ground  and  tomb  in  the  town 
of  Calais,  Vt.  After  the  decease  of  said  Wm.  R.  Bliss,  his 
son  William  Wallace  Bliss  contracted  with  George  W.  Bliss,  of 
Calais,  Vt.,  to  build  a  tomb,  with  a  view  of  carrying  out  his 
fiiiher's  directions,  and  said  Gteorge  W.  Bliss  did  build  the  tomb, 
and  was  to  receive  the  cost,  which  was  to  be  paid  by  said  Wm. 
Wallace  Bliss.  The  cost  of  the  tomb  was  about  seven  hundred 
doDars.  Wm.  Wallace  Bliss  died  in  October,  1855,  having  his 
residence  in  the  city  of  New  York  in  the  state  of  New  York, 
and  Amos  W.  Locke  was  appointed  administrator  on  his  estate. 
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under  the  laws  of  the  state  of  New  York.     George  W.  Bliss  died 
in  June,  1866,  at  Calais,  Vt. 

"  No  administration  was  taken  out  in  Vermont  on  the  estate  of 
Wm.  Wallace  Bliss,  until  about  December,  1865,  when  it  was 
ascertained  and  known  that  there  was  property  in  Washington 
county,  Vt.,  belonging  to  his  estate. 

"  I  find  that,  after  the  decease  of  Wm.  Wallace  Bliss,  George  W. 
Bliss,  of  Calais,  Vt.,  made  a  claim  against  his  estate  for  buUding 
the  tomb  at  Calais,  Vt.,  and  on  the  19th  day  of  May,  1857,  there 
was  a  balance  due  George  W.  Bliss,  for  building  said  tomb,  of 
three  hundred  dollars,  and  on  said  19th  day  of  May,  1857,  George 
W.  Bliss  and  Amos  W.  Locke  entered  into  a  written  contract 
under  seal,  said  Locke  contracting  as  administrator  on  the 
estate  of  William  Wallace  Bliss,  a  copy  of  which  written  agree- 
ment is  hereto  annexed  and  made  a  part  of  this  report. 

"The  defendant  claimed  before  me  at  the  hearing,  that  the 
claim  here  presented  was  barred  by  the  statute  of  limitations,  and 
also  that  whatever  claim  Geo.  W.  Bliss  had  against  William 
Wallace  Bliss  for  erecting  said  tomb,  was  merged  in  this  written 
contract  of  May  19, 1857,  and  the  action  of  book  account  can 
not  be  sustained.  I  find  that  the  estate  of  William  Wallace  Bliss 
was  good  and  sufficient  to  pay  all  of  its  debts,  and  that  the  three 
himdred  dollars  specified  in  said  written  agreement  between  Greo. 
W.  Bliss  and  said  Locke,  has  not  been  paid  by  said  Locke. 

"  If,  from  the  foregoing  facts,  the  court  decide  that  the  statute  of 
limitations  is  a  good  bar  to  a  recovery  in  this  case,  or  that  the 
action  of  book  account  will  not  lie,  then  I  find  there  is  nothing 
due  from  the  defendant  to  the  plaintiflF  to  balance  book  ac- 
counts between  them ;  but  if  the  court,  as  matter  of  law,  over- 
rule both  of  said  objections,  and  decide  that  the  statute  is  no 
bar,  and  that  book  account  can  be  sustained,  then  I  find  that 
on  the  19th  day  of  May,  1857,  the  defendant  was  owing  Geo. 
W.  Bliss,  as  the  balance  due  him  for  building  the  tomb,  the 
sum  of  three  hundred  dollars ;  that  being  the  sum  agreed  be- 
tween Geo.  W.  Bliss  and  said  Locke  as  due  the  said  Geo.  W.  on 
that  day,  with  interest  as  the  court  shall  decide  is  just  and  equi- 
table. As  to  the  interest,  I  do  not  find  as  said  Geo.  W.,  from 
the  time  of  making  of  said  agreement  (May  19, 1857)  down  to 
December,  1865,  ever  took  any  measures  to  collect  the  $300  due 
him,  or  ever  asked  said  Locke  to  pay  the  same ;  and  I  find 
that  said  Locke  settled  his  administrator's  account  about  April, 
1862,  except  the  payment  of  this  claim  ;  and,  as  the  duty  was  on 
the  defendant  to  pay  this  claim,  I  have  allowed  interest  from 
April,  1862,  as  just  and  reasonable,  subject  to  the  opinion  of  the 
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court,  SO  that,  if  the  plaintiff  is  entitled  to  recover,  I  j6nd  for  the 
plaintiff  to  recover  the  sum  of  $300,  and  five  years'  interest,  $90." 


"  Memorandum  of  an  agreement  made  this  19th  day  of  May,  1857, 
between  Amos  W.  Locke,  administrator  of  the  estate  of  Wil-^ 
liam  W.  Bliss,  deceased,  and  George  W.  Bliss,  of  Calais 
in  the  state  of  Vennont,  witnesseth : 
That,  whereas  the  said  George  W.  Bliss  makes  a  claim  against 
the  said  Locke  as  such  administrator,  for  eight  hundred  and  fifty 
dollars,  and  whereas  five  hundred  dollars  of  the  said  claim  was  in- 
tended to  be  provided  for  in  the  sum  of  two  thousand  dollars 
agreed  to  be  paid  by  the  said  Locke  to  Celinda  A.  Bliss,  in  a  cer- 
tain agreement  in  writing  made  and  executed  between  George 
W.  Bliss,  of  Milford,  Massachusetts,  the  said  Celinda  A.  Bliss 
and  Amos  W.  Locke,  bearing  date  June  2, 1866,  now,  therefore, 
it  is  hereby  agreed  between  the  said  parties  to  this  instrument, 
that  the  said  Bliss  of  Calais,  for  the  said  five  hundred  dollars 
intended  to  be  provided  for  in  the  sum  of  two  thousand  dollars  as 
aforesaid,  shall  take  and  accept  the  said  Celinda  A.  Bliss  for  and 
instead  of  the  said  Locke,  as  the  one  solely  responsible  to  him  for 
the  said  sum  of  five  hundred  dollars,  part  of  the  said  eight  hund- 
red and  fifty  dollars,  and  henceforth  wholly  discharge  the  said 
Locke  of  and  from  so  much  of  the  said  claim  ;  and  the  said  Locke 
as  such  administrator,  agrees  to  pay  unto  the  said  Bliss  of  Calais, 
for  the  balance  of  the  said  claim  of  eight  hundred  and  fifty  dol- 
lars, the  sum  of  three  hundred  dollars  (at  which  sum  the  said  claim 
is  hereby  adjusted  between  the  said  parties),  on  the  final  settle- 
ment of  the  estate  of  the  said  Bliss,  deceased,  provided  there  be 
sufficient  assets  to  pay  the  debts  of  the  said  Bliss,  deceased,  in  full ; 
or  his  pro  rata  share  in  case  of  a  deficiency  in  the  said  assets  to 
pay  the  debts.  And  such  payment  of  the  said  sum  of  three 
hundred  dollars,  or  the  pro  rata  share  thereof  in  case  of  a  defi- 
ciency in  the  said  assets,  to  the  said  Bliss  of  Calais,  shall  be  a 
release  and  discharge  of  the  said  Locke  individually  and  as  ad- 
ministrator as  aforesaid,  of  and  from  all  claims  and  demands, 
actions  and  causes  of  action  of  him,  the  said  Bliss  of  Calais, 
against  him,  the  said  Locke,  and  the  estate  he  represents  as  such 
administrator." 

Heaton  ^  Meed,  for  the  defendant. 

The  rights  of  the  plaintiff  are  barred  by  the  statute  of  limitar 
tions,  and  we  do  not  see  how  any  of  the  exceptions  to  the  stat- 
ute can  aid  the  plaintiff.    This  claim  for  the  tomb  erected  in  1855,. 
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was  merged  in  the  sealed  contract  of  May  19, 1857.  Smith  v. 
Sigbee^  12  Vt.,  113  ;  Mann  et  al.  v.  McNultyy  7  Illinois,  355, 
358  ;  Ourson  v.  Monteiro,  2  Johnson,  308 ;  1  Chitty's  PL,  119. 

Joseph  A,  Wivgy  for  the  plaintiff. 

The  statute  of  limitations  is  not  a  bar  to  this  suit.  Section  16 
of  chapter  63  of  the  General  Statutes  deducts  the  time  between 
the  death  of  the  party  and  the  appointment  of  administrator. 
Therefore  no  statute  has  run  on  this  claim.  There  is  no  merger 
of  the  claim  in  the  written  contract. 

The  opinion  of  the  court  was  delivered  by 

Barrett,  J.  We  regard  the  provisions  of  our  General  Statutes, 
regulating  and  limiting  the  prosecution  of  claims  against  the  es- 
tates of  deceased  persons,  as  having  exclusive  reference  to  the 
prosecution  of  claims  in  the  probate  courts  of  our  own  state,  and 
ythat  they  are  entirely  unaffected,  in  their  application  and  effect,  by 
the  fact  that  portions  of  such  estates  may  be  proceeded  with  in 
other  states,  and  therein  such  claims  might,  by  claimants  residing 
in  this  state,  be  prosecuted  successfiiUy  in  the  proceedings  in  other 
states.  The  rights  of  parties  living  in  the  state,  to  present  and 
pursue  their  claims  to  allowance  and  satisfaction  in  our  probate 
court,  are  the  same  as  if  the  sole  administration  of  the  estate  was 
in  this  state.  In  the  present  case  the  claimant  presented  his  claim 
within,  and  conformably  to,  the  provisions  of  our  statute  regula- 
ting the  subject,  and  of  course  he  is  not  precluded  by  the  limita- 
tions of  the  statute. 

The  point  made,  that  this  claim  was  merged  in  the  bond  given 
by  Locke,  seems  to  us  not  well  founded. 

Upon  a  familiar  maxim  and  principle  of  construction,  it  seems 
that  the  terms  of  the  bond  exclude  the  idea  of  its  operating  to 
mei'ge  the  original  claim,  for  it  says,  "  Such  payment  of  $300,  or 
the  pro  rata  share  thereof,  as  aforesaid,  shall  be  a  release  and  dis- 
charge," etc.  The  paymentj  and  not  the  giving  of  the  bond,  was 
to  be  the  release  and  discharge  of  the  claim ;  the  "  payment  shall 
be"  (in  the  future),  not  the  giving  of  the  bond  now  is  (in  the 
present),  a  release  and  discharge.   Inchmo  uniu9  excltmo  alteriua. 

The  judgment  is  affirmed. 
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George  Steinberg  v.  Town  op  Eden. 
Contract.    Bounty.     Reward.     JEnUstment.     Tovmb. 

Under  a  vote  to  pay  $300  to  eaoli  yolanteer  that  it  ia  neoesaary  to  ralM  to  fill  a  certain  quota, 
if  it  tnniB  out  that  bnt  one  man  is  neceasary,  the  first  man  mustered  in  to  the  credit  of 
ihe  town  under  the  eall  after  the  Tote,  will  be  entitled  to  recoyer  the  money,  eyen  though 
he  is  not  the  first  to  enlist. 

If  the  soldier  is  mustered  in  while  the  deficiency  is  outstanding  against  the  town,  it  is 
not  material,  whether  the  adjutant  general  aotnaUy  reckons  him  on  the  deficiency,  or 
not.  The  soldier  is  not  responsible  fbr  the  adjutant  general's  mode  of  keeping  his 
books,  and  his  books  profess  to  show  only  the  standing  of  the  town  with  the  goyem- 
ment,  and  not  of  the  soldier  with  the  town. 

incObr  of  a  bounty  to  "each  yolunteer  necessary  to  raise,"  is  general,  and  direct  firom  the 
town  to  the  yolunteer.    Under  it  there  need  be  no  contract  with  the  selectmen . 

It  will  not  prejudice  the  plain tlif's  right  that,  at  the  time  he  was  mustered  in,  the  defend- 
ants' selectmen  had  taken  steps  to  fill  the  quota  by  procuring  men  to  sign  contracts  of 
enlistment,  so  long  as  they  had  not  in  flwt  filled  the  quota. 

Assumpsit.  Plea,  the  general  issue.  Trial  by  the  court, 
March  term,  1868,  Peck,  J.,  presiding. 

The  plaintiff  claimed  to  recover  a  bounty  for  enlisting  and  be- 
ing mustered  into  the  United  States  volunteer  service  to  the  credit 
of  Eden,  and  serving  under  that  enlistment  in  the  late  rebellion. 

The  plaintiff  introduced  a  copy  of  record  of  a  town  meeting  ofi 
the  town  of  Eden,  held  December  8,  1863,  at  which  the  town 
voted  "  To  pay  three  hundred  dollars  to  each  volunteer  that  it  is 
necessary  to  raise,  to  fill  the  quota  of  300000  men  of  the  last  call 
of  the  president  of  the  United  States,  for  this  town."  It  ap- 
peared that  October  17,  1863,  the  president  made  a  call  for 
300000  men,  and  that  the  quota  of  the  town  of  Eden  under  that 
call  was  fifteen  men,  exclusive  of  any  credits  for  surplus  men  un- 
der previous  calls.  The  plaintiff  introduced  a  certified  copy  of 
record  from  the  ofBce  of  the  adjutant  general  of  this  state,  showing, 
^  the  plaintiff's  counsel  claimed,  the  credits  of  the  town  of  Eden 
from  November  9, 1863,  to  March  1, 1864,  and  that  the  plaintiff  was 
enlisted  December  16, 1863,  and  was  the  first  soldier  mustered  in 
and  credited  to  the  town  of  Eden  after  December  8, 1863 ;  also  a 
copy  of  record  from  the  adjutant  general's  office,  showing,  as 
llie  plaintiff's  counsel  claimed,  that  the  quota  of  Eden  under  the 
call  for  300000  men  of  October  17, 1863,  was  fifteen  men. 
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The  plaintiff  also  introduced  general  order  No.  2,  dated  No- 
vember 2,  1863,  as  entered  in  the  adjutant  general's  printed 
report,  on  page  115,  and  the  tabular  statement  on  the  three  next 
following  pages,  from  which  it  appeared  that  the  aggregate  num- 
ber of  men  Eden  was  called  on  to  furnish  imder  that  call,  after 
deducting  all  credits,  was  eight.  At  this  time  the  town  had  a 
credit  of  thirteen  surplus,  and  their  quota  under  the  call  for 
300000  was  i&fteen  men,  and  there  were  six  men  due  from  the 
town  for  deficiency  under  the  draft  referred  to  in  said  order 
of  the  adjutant  general;  making  twenty-one  men  with  whom 
the  town  was  charged,  and,  after  deducting  the  credit  of  thir- 
teen, leaving  eight  men  whom  the  town  were  called  on  to  furnish 
under  the  call  at  that  time.  The  call  on  the  town  for  the  eight 
men  was  made  about  November  2, 1863.  If  the  credit  is  first 
applied  to  extinguish  the  deficiency  under  the  draft,  the  eight  men 
were  all  under  the  call  for  300000  of  October  17, 1863 ;  but  if 
the  whole  credit  is  applied  to  reduce  the  quota  of  fifteen,  it  leaves 
six  men  due  under  the  draft,  and  two  men  under  the  call  for 
300000  of  October  17, 1863.     But  by  an  order  of  November  6, 

1863,  which  was  put  in  evidence  by  the  defendants,  the  draft  was 
suspended  or  superseded,  or  else,  as  the  defendants'  counsel 
claimed,  it  was  annulled.  The  order,  or  circular,  is  on  page  124 
of  the  printed  volume  of  the  adjutant  general's  report  for  1863- 

1864,  entitled  "  Circular  No.  2."  It  appeared  that  that  draft 
never  took  place,  but  men  were  supplied  by  subsequent  calls. 
But  Asa  Smith,  a  witness  on  the  part  of  the  defense,  testified, 
among  other  things,  in  effect,  and  the  court  so  found,  that  he  was 
one  of  the  selectmen  of  Eden  in  1863  and  1864,  and  attended  to 
the  enlisting  of  men  to  fill  the  quota  of  that  town,  and  that  he 
understood  and  considered  that  by  that  call  the  town  had  to 
furnish  eight  men,  and  that  he  so  understood  it  at  the  time  of  the 
meeting,  December  8, 1863 ;  and  it  appeared  that  the  selectmen 
of  that  town,  in  answering  that  call,  acted  upon  that  under- 
standing. 

It  appeared  that  the  plaintiff,  prior  to  and  at  the  time  of  his 
enlistment  hereinafter  stated,  was  a  soldier  in  the  military  volun- 
teer service  of  the  United  States,  in  the  army  of  the  Potomac,  and 
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was  at  Brandy  Station,  under  a  term  of  enlistment  that  was  about 
to  expire ;  that  he  was  in  company  D  of  the  6th  Vermont  regiment ; 
that  a  few  days  before  December  15, 1863,  he  saw  a  letter  which 
was  written  by  some  one  in  Eden  to  Wm.  Demeritt,  a  brother-in- 
law  of  the  plaintiflF,  and  a  fellow-soldier  with  the  plaintiff  from 
Eden  in  the  same  company,  to  the  effect  that  the  town  of  Eden 
woold  pay  a  bounty  of  $800  each  to  soldiers  who  would  enlist  to 
the  credit  of  that  town  under  the  then  call ;  that,  relying  on  that, 
and  being  assured  by  his  superior  officers  that  it  was  so,  the 
plaintiff  re-enlisted  to  the  credit  of  Eden  on  the  15th  of  Decem- 
ber, 1863,  at  Brandy  Station  in  Virginia,  in  the  same  company 
and  regiment ;  and  that  he  did  so  on  the  faith  of  said  vote  of  De- 
cember 8, 1863,  with  the  design  and  expectation  of  receiving  such 
bounty  therefor,  and  December  16, 1863,  he  was  mustered  in  to 
the  credit  of  said  town,  relying  on  receiving  said  bounty  therefor, 
under  the  vote  of  December  8, 1863.  The  plaintiff  was  the  first 
man  that  was  mustered  in  to  the  credit  of  Eden  after  said  vote  of 
the  town  of  December  8, 1863.  There  were  four  other  soldiers, 
then  serving  in  the  same  regiment  with  the  plaintiff,  who  re- 
enlisted  to  the  credit  of  Eden  on  the  same  day  the  plaintiff  did, 
and  were  mustered  in  the  same  day  he  was  mustered  in,  but  the 
plaintiff  was  the  first  of  the  five  that  enlisted,  and  was  the  first 
that  was  mustered  in. 

On  the  17th  of  December,  1863,  the  selectmen  warned  another 
meeting  of  the  town  of  Eden,  to  be  held  December  30, 1863,  on 
the  subject  of  filling  their  quota,  at  which  meeting,  on  said  30th 
of  December,  the  town  voted  to  raise  on  the  grand  list  f  300  each 
for  the  first  six  men  who  should  enlist  into  the  service  of  the 
United  States  to  save  the  draft. 

It  appeared  that  the  selectmen,  under  the  call  for  eight  men, 
enlisted  that  number  in  December,  1863,  and  January,  1864 
(aside  from  the  five  who  enlisted  in  the  field,  as  above  stated),  all 
of  whom,  so  enlisted  by  the  selectmen,  were  enlisted  after  De- 
cember 8, 1863,  except  one,  Haskell  Foster,  who  enlisted  and  was 
mustered  in  as  early  as  November  14, 1863.  Dan  Jones,  one  of 
these  men  that  the  selectmen  enlisted,  was  enlisted  December  9, 
1863,  and  Milton  H.  Brown  they  enlisted  January  11,  1864. 
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^  Brown  and  also  Joseph  Bailey  (another  of  those  ihey  enlisted)* 

^  were  mustered  in  January  26, 1864. 

k  It  appeared,  on  cross-examination  of  said  Smith,  a  witness  for 

>>  the  defendants,  and  one  of  the  selectmen  of  Eden,  that  the  selectmen 

t  were  notified  by  the  a<]yutant  general  about  January  20, 1864,  by 

J  letter,  that  the  plaintiff  and  the  other  four  who  enlisted  in  the  field, 

^  as  above  stated,  naming  them,  had  enlisted  and  been  mustered  in 

A*  to  the  credit  of  Eden,  and  that  they  were  credited  to  said  town 

|-  under  said  call  for  800000  men. 

^'>  It  appeared  from  the  testimony  of  Henry  D.  Bradley,  a  witness 

^  .  on  the  part  of  the  defense,  that  the  account  with  Eden  under  the 

|;'  call  of  October  17, 1868,  was  figured  up  and  settled  on  the  adju- 

l**  '  tant  general's  book,  which  was  in  evidence,  not  at  the  time  it  bears 
date,  but.  February,  1864,  and  reckoned  in  computation  of  quota 
February  27, 1864,  same  as  published  March  1, 1864,  and  surplus 
credit  on  that  settlement  carried  forward,  and  included  a  call 
made  February  1, 1864 ;  and  that  the  call  of  February  1, 1864, 

^''  was  for  covering  up  the  draft  of  1868.     A  written  notice  or  letter 

|:  fix>m  the  adjutant  general  to  the  selectmen  of  Eden,  dated  JaEH 

jf  uary  5, 1864,  was  in  evidence,  also. 

U  Bradley,  in  testifying  on  the  part  of  the  defense,  under  objec- 

k  tion  by  the  plaintiff,  from  the  account  as  ultimately  made  up  on 

1^'.  the  adjutant  general's  book,  testified  that  either  Joseph  Bailey  or 

f]  Milton  H.  Brown  would  apply  for  the  other  of  the  two  men  due 

1^  from  Eden  after  deducting  the  six  men  due  under  the  draft  (meaa* 
ing  the  other  besides  Haskell  Foster);  that  he  could  not  tell 

T;'  which,  as  Brown  and  Bailey  were  both  mustered  in  at  the  same 

l^  time,  and  both  mustered  in  January  26, 1864  ;  and  testified  that 

k  the  plaintiff  would  apply  on  the  call  of  July  18, 1864.    This  tes- 

^  timony  of  Bradley  as  to  where  the  men  applied,  was  seasonably 

£.  objected  to  by  the  plaintiff,  as  incompetent ;  and  the  court  admitted 

y:  it  subject  to  the  objection,  to  which  the  plaintiff  excepted.    There 

I*  was  no  evidence  contradicting  this,  except  the  paper  testimony 

^  referred  to  in  the  exceptions,  and  what  may  be  inferred. 

l\  It  appeared  that  July  18, 1864,  the  president  made  a  call  for 

If  500000  men,  and  the  quota  of  Eden  under  that  call  was  seventeen 

^.  ,  men,  against  which  the  town  had  a  credit  of  fourteen  surplus  men^ 
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which  being  deducted,  left  three  men  Eden  was  required  to  fur-^ 
nish  to  fill  that  call.  It  appeared  that,  if  the  plaintiff  is  not. 
counted  as  one  of  the  men  Eden  furnished  under  the  call  of  Oc- 
tober 17, 1863,  for  300000  men,  he,  with  the  four  that  enlisted 
and  were  mustered  in  in  the  field,  as  above  stated,  went  into  said 
credit  of  fourteen,  and  thus  went  to  reduce  the  number  to  be  fur- 
nished by  Eden  under  the  call  of  July  18, 1864,  down  to  three, 
as  stated.  This  the  selectmen  were  aware  of  at  the  time,  and 
knew  that  these  five  men  were  being  counted  to  reduce  the  quota 
of  the  town  under  that  call,  as  above  stated.  It  appeared  that, 
in  order  to  raise  the  three  men  to  answer  the  call  of  July,  1864, 
for  500000  men,  the  town  of  Eden  voted  to  pay  bounty  to  each 
Tolmiteer  for  one  year,  $300,  and  to  each  for  three  years,  $500  ; 
and,  being  unable  to  raise  them  for  that  sum,  procured  them  at  a 
higher  price  than  that. 

The  court  decided  the  plaintiff  entitled  to  recover  the  $800 
bounty  and  interest,  and  rendered  judgment  accordingly  for  the 
plaintiff,  to  which  the  defendants  excepted. 

Brigham  ^  Waterman  and  Geo.  W.  Sendee^  for  the  defendants. 

jB.  (7.  Benton^  for  the  plaintiff. 

The  opinion  of  the  court  was  delivered  by 

Steele,  J.  The  question  is  whether  the  plaintiff  comes  within, 
the  terms  of  the  offer  made  by  the  town  in  their  vote  of  December  8, 
1863.  The  vote  was  "  To  pay  three  hundred  dollars  to  each  volun- 
teer that  it  is  necessary  to  raise,  to  fill  the  quota  of  300000  men  of 
the  last  call  of  the  president  of  the  United  States,  for  this  town." 
No  question  is  made  but  the  plaintiff  was  a  volunteer,  and  a  volun- 
teer under  the  call  for  300000  men,  and  under  that  call  "  for  this 
town."  So  far  he  comes  strictly  within  the  terms  of  the  vote. 
But  the  defendants  claim  that  he  was  not  of  the  number  of  volun- 
teers whom  it  was  "  necessary  to  raise  to  fill  the  quota,"  and  that 
in  this  respect  he  fails  to  bring  himself  within  the  benefit  of  the 
offer.  He  was  the  first  man  mustered  in  to  the  defendants'  credit 
after  the  vote.  The  officers  of  the  town  were  notified  of  the  plaint- 
iff's muster  in  to  their  credit  six  days  before  they  mustered  in  the 
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men  enlisted  by  themselves.    They  then  mustered  in  Milton  H. 
Brown  and  Joseph  Bailey,  and  the  defendants  claim  that  these 
men  or  one  of  them  should  take  the  precedence  of  the  plaintiff. 
These  parties  were  mustered  in  January  26.    The  plaintiff  was 
mustered  in  on  the  16th  day  of  the  previous  month,  and  the  town 
were  notified  of  it  on  the  20th  day  of  the  same  month.    Under 
this  state  of  facts,  we  think  it  very  clear  that  the  plaintiflF  takes  the 
precedence  of  Brown  and  Bailey.    He  enlisted,  procured  himself 
to  be  mustered  in,  and  the  town  to  be  notified  of  it,  six  days  be- 
fore the  muster  in  of  either  Brown  or  Bailey.     When  he  was  mus- 
tered in,  the  town  confessedly  stood  charged  with  a  deficiency  of 
at  least  one  man  upon  the  records  of  the  adjutant  general.    For 
the  purposes  of  this  case,  it  is  not  necessary  to  decide  whether  the 
town  needed  to  raise  more  than  one  man  to  fill  their  quota.    So 
long  as  it  is  admitted  that  it  was  necessary  to  raise  one  man,  and 
the  plaintiff  was  mustered  in  while  that  necessity  existed  and  ap- 
peared upon  the  books  of  the  adjutant  general,  and  the  town  were 
notified  of  it  before  they  mustered  in  any  one  else,  it  is  unneces- 
sary for  him  to  show  that  the  town  still  needed  more  men.    It  is 
confessed  they  wanted  one  man,  and  the  plaintiff  supplied  that 
want.      It  is  entirely  immaterial,  whether  the  adjutant  general 
counted  him  on  that  deficiency,  or  applied  him  upon  a  subsequent 
call.    The  plaintiff,  is  not  responsible  for  the  adjutant  general's 
mode  of  keeping  his  books.     It  made  no  manner  of  difference  with 
the  standing  of  the  town,  which  one  of  the  soldiers'  names  was 
counted  on  the  excess.    The  object  of  these  books  was  to  show  the 
standing  of  the  town  with  the  government.    They  did  not  profess 
to  show  the  standing  of  the  soldier  with  the  town.     The  moment 
that  the  town  vere  notified  that  the  plaintiff  had  been  mustered  in 
to  supply  their  acknowledged  lack  of  one  man  under  the  call,  the 
right  of  the  plaintiff  to  demand  and  recover  the  promised  three 
hundred  dollars,  was  vested  and  perfect.     No  subsequent  action  of 
the  federal,  state  or  town  authorities  could  prejudice  that  right. 
It  is  true  the  plaintiff  made  no  trade  with  the  selectmen.     None 
was  necessary.    The  offer  was  not  limited  to  volunteers  who  should 
contract  with  the  selectmen.     If  the  town  had  desired  to  affix  such 
.a  limitation  to  their  promise,  they  would  have  expressed  it  in  their 
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Tote.  As  the  offer  stood  upon  the  record,  it  was  general,  and  it 
was  direct  from  the  town  to  "  each  volunteer  necessary  to  fill  their 
ijuota."  The  plaintiff  reguired  no  conference  with  the  selectmen 
to  bring  himself  within  all  its  terms.  Nor  does  it  alter  the  case, 
that  the  selectmen  had,  before  January  20,  when  they  learned 
of  the  plaintiff's  muster  in  to  their  credit,  taken  steps  to  fill  their 
quota,  so  long  as  they  had  not  filled  it.  Until  the  quota  was  filled 
the  offer  was  open.  The  selectmen  had  enlisted  men  to  fill  it,  but 
the  men  had  not  been  mustered  in,  and  there  was  no  certainty 
liiat  the  goyemment  would  accept  them,  and  until  their  acceptaace 
the  quota  would  be  outstanding  against  the  town,  precisely  as  if 
these  men  had  not  enlisted.  The  preliminary  enlistment,  until  the 
man  is  accepted  by  the  government,  is  imperfect,  and  is  available 
neither  to  diminish  the  quota  of  the  town  nor  to  make  the  town 
liable  to  pay  a  bounty.  When  the  selectmen  learned  on  the  20th 
of  January  that  their  quota  was  filled,  ihey  might,  if  they  had 
chosen,  have  disposed  of  their  chance  to  the  credit  of  Brown  and 
Bailey,  which  was  in  their  control,  to  some  other  town  whose 
quota  was  not  fiiU.  The  market  for  such  property  was  in  those 
days  quick,  and  usually  of  an  upward  tendency.  If,  however, 
they  did  not  choose  to  take  any  course  to  relieve  themselves  of 
these  men,  but,  on  the  contrary,  preferred  to  hold  them  and  to  per- 
fect their  enlistment  by  a  muster  in  to  the  credit  of  the  town,  they 
certainly  ought  not  to  expect  to  hold  them  at  the  plaintiff's  ex- 
pense. The  selectmen  took  the  course  most  prudent  for  the  town. 
The  excess  furnished  under  this  call  went  to  reduce  the  quota 
under  subsequent  calls  when  bounties  were  much  higher.  Mo- 
tives of  patriotism  as  well  as  prudence,  induced  the  different 
towns  in  the  state  to  raise  under  this  call  an  excess  above  their 
quotas,  amounting  in  all  to  over  2000  men.  Of  this  excess  the 
lown  of  Eden  furnished  14.  They  probably  did  not  accomplish 
80  creditable  a  result  entirely  by  accident.  On  the  23d  day  of 
January,  three  days  after  the  selectmen  had  notice  of  the  plaint- 
ift's  muster  in  to  their  credit  and  before  the  other  soldiers  had 
been  mustered  in,  the  authorities  of  the  state  issued  a  circular  to 
the  selectmen  of  the  different  towns,  appealing  to  them  to  raise 
men  in  excess  of  their  quotas,  in  the  following  language :  ^^  It  is 
13 
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not  to  be  expected  that  the  large  govemment  bounties  now  of- 
fered, will  be  continued  after  the  first  of  March.  Sound  policy 
would  dictate  to  the  towns  to  take  advantage  of  their  present  of- 
fer and  raise  men  in  anticipation  of  a  future  call.  The  cessation 
of  labor  in  any  town  merely  for  the  reason  that  the  present  quota 
of  the  town  has  been  filled,  is  but  a  selfish  consideration.  Let 
all  the  men  be  raised  that  can  be  obtained.  The  credit  will  stand 
against  future  calls,  and  the  govemment,  which  it  is  our  pride  to 
uphold,  will  have  the  present  benefit  of  the  men  where  and  when 
they  are  most  needed."  Adj.  Gen.'s  Report,  1864,  p.  10-14- 
If  this  appeal  somewhat  aflFected  the  conduct  of  the  defendants' 
selectmen,  it  is  not  at  all  to  their  discredit.  But  so  long  as  the 
plaintiff  comes  strictly  and  precisely  within  the  terms  of  the  offer 
contained  in  the  vote  of  the  town,  and  he  actually  was  counted 
by  the  state  authorities  upon  either  that  quota,  or  a  subsequent 
quota  when  the  town  paid  much  higher  boimties,  it  is  diflBcult  to 
perceive  the  ground  in  either  law  or  conscience,  upon  which  the 
town  may  now  question  his  right  to  the  bounty  of  three  hundred 
dollars.  Whether  or  not  it  was  incumbent  upon  the  plaintiff,  to 
establish  all  that  appears  in  this  case,  in  order  to  become  entitled 
to  a  recovery,  it  is  of  course  unnecessary  to  decide. 
The  judgment  of  the  county  court  is  affirmed. 
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Seth  Hill  v.  Town  op  Eden. 
Contract.    Bounty.    Urdistment.    Seward.    Assumpsit.    Taton^. 

Upon  a  rote  to  pay  $300  to  "  the  first  six  men  who  shall  enlist  into  the  serrioe  of  the  United 
States  to  saye  the  draft,''  the  first  six  to  perfect  their  enlistments  by  a  muster  into  the 
senrioe,  are  the  six  entitled  to  the  benefit  of  the  oflbr,  OTen  though  others  signed  enlist- 
ment eontraets  before  them. 

The  irords  In  the  vote,  "to  $ane  the  dn^,"  haye  no  fiiroe,  no  drsA  being  at  the  time  im- 
pending,  and  all  enlistments  to  the  credit  of  the  town  being  equally  calculated  to  save 
adraft. 

If  the  town  erroneously  supposed  the  draft  was  still  pending,  and  decided  it  neoessary  to 
nise  six  men,  and  Toted  to  pay  them  a  bounty,  they  can  not  escape  paying  the  men  upon 
the  ground  that  it  turned  out  to  be  unnecessary.  * 

The  Tote  to  pay  the  first  six  to  enlist,  was  a  general  promise,  and  not  limited  to  men  at  home  I 
or  to  men  procured  by  the  selectmen. 

The  town  authorities  were  not  justified  in  deciding  that  men  enlisted  at  home  were  the   ' 
**  first  six,"  until  they  had  had  time  and  had  used  proper  eflTort  to  learn  of  enlistmentf  in 
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the  field,  and,  there  being  Boldien  firom  the  town  in  the  Chilf  dei»ftrtment,  they  dionld 
wait  to  hear  ftx>m  there. 

The  plaintiff,  being  one  of  the  first  six  to  enlist,  is  entitled  to  recover,  no  fli^nlt  being  charge- 
able  upon  him  by  whioh  the  town  was  misled.  The  mere  fkilnre  of  the  plaintiff  to  inlbrm 
the  town  of  his  enlistment,  is  not  such  a  Ihnlt,  it  not  appearing  but  the  town  might  have 
learned  of  it  on  inquiry  at  the  ofllee  of  the  adjutant  general,  to  whom,  it  is  to  be  presumed, 
the  enlistment  was  officially  reported. 

SemibU  that  the  plaintiff,  to  avail  himself  of  a  general  and  public  oflbr  of  a  reward  or  bounty 
to  the  first  six  to  do  a  particular  act,  need  not  prove  that  he  became  one  of  the  six  in  re- 
liance upon  the  oflter.  Probably  he  is  not  bound  to  show  anything  beyond  the  Oust  that  he 
lias  done  all  that  the  oflbr  itself  stipulates  as  the  condition  of  the  reward.  However  this 
tnay  be,  it  is,  in  any  view,  enough  if  the  act  is  done  in  expectation  of  the  reward,  although 
the  party  doing  the  act,  has  no  precise  knowledge  of  the  terms  of  the  oflbr,  or  even  is 
ignorant  of  that  oflfer  or  vote,  upon  wliich  he  is  entitled  to  the  reward. 

Assumpsit  to  recover  a  town  bounty.  Plea,  the  general  issue. 
Trial  by  jury,  May  term,  1868,  Wilson,  J.,  presiding. 

All  the  fiEusts  with  reference  to  the  seveiral  calls  of  the  president 
for  men  to  serve  in  the  armies  of  the  United  States,  the  records 
of  the  town  meetings  of  the  town  of  Eden  of  December  8, 1863, 
December  30, 1863,  and  August  13, 1864,  the  quota  of  said  town 
under  each  call,  the  deficiency  under  the  draft,  the  surplus,  the  gen- 
eral orders  from  the  office  of  the  adjutant  and  inspector  general 
of  the  state  of  Vermont,  the  references  to  the  adjutant  and  in- 
spector general's  reports,  the  order  of  November  6, 1863,  respect- 
ing the  draft,  the  re-cnlistment  and  muster  in  of  five  men  from 
company  D  of  the  5th  regiment,  at  Brandy  Station,  December  16, 
1863,  to  the  credit  of  said  town,  the  testimony  of  Henry  D.  Brad- 
ley under  objection,  are  the  same  as  stated  in  the  report  of  the 
case,  Steinberg  v.  JEdeny  antCy  page  187. 

No  question  was  made  as  to  the  sufficiency  of  the  warnings,  or 
the  regularity  of  the  proceedings,  of  either  of  said  town  meetings. 

The  plaintiff  introduced  evidence  showing  that  at  and  previous 
.to  January  5, 1864,  he  was  in  the  military  service  in  the  8th  reg- 
iment of  Yermont  volunteers,  under  a  term  of  enlistment  that  was 
about  to  expire  ;  that  previous  to  his  re-enlistment  he  had  heard 
of  the  vote  of  said  town  of  Eden  to  pay  a  bounty  of  three  hund- 
red dollars  to  each  soldier  who  would  enlist  to  the  credit  of 
said  town  of  Eden,  and,  relying  upon  that,  and  being  assured  by 
his  superior  officers  that  he  would  receive  this  bounty  of  three 
hundred  dollars,  on  the  5th  day  of  January,  1864,  he  re^nlisted  in 
ccMupany  A  of  the  8th  regiment,  and  within  a  short  time  after,  and 
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before  tiie  10th  of  January,  he  directed  his  name  to  be  put  to  the  . 
credit  of  the  town  of  £den«  , 

The  plaintiff  introduced  as  a  witness  Capt.  Moses  McFai^  '. 
land,  who  testified  that  at  the  time  of  said  re-enlistment  he  was  la  , 
command  of  said  company  A,  and,  at  the  request  of  the  plaintil^ 
he  wrote  to  the  selectmen  of  said  town  of  Eden,  noti^j^iqg 
them  of  the  re-enlistment  of  the  plaintiff  to  the  credit  of  said 
town,  and  that.be  (the  plaintiff)  claimed  of  the  town  a  bounty  oi 
diree  hundred  dollars,  by  reason  of  such  re-enlistment.  TMn 
witness  could  not  state  the  exact  date  at  which  he  wrote  this  letter, 
but  testified  that  it  was  in  the  month  of  January,  1864. 

The  plaintiff  testified  that,  within  a  short  time  of  said  re-eib-  ^ 
lifltment,  and  between  the  7th  and  10th  of  the  same  January,  ht  : 
also  wrote  to  the  selectmen,  giving  them  the  same  notice,  anili  . 
placed  the  letter  in  the  mail  of  said  regiment  himself,  to  be  £mv  , 
warded  to  said  selectmen;  and  afterward,  not  hearing  from  thi  . 
selectmen,  and  after  the  return  of  Col.  Stephen  Thomas,  command^-  . 
ing  said  regiment,  who  had  been  absent  in  Vermont  at  the  time  oC  , 
said  re-enlistment,  he  requested  Col.  Thomas  to  write  also  to  the  * 
selectmen  and  give  them  the  same  notice  ;  and  that  subsequentljr^  t 
when  he  was  at  home  with  his  regiment  on  their  veteran  furlough  i 
in  April,  1864,  he  notified  the  selectmen  in  person  that  he  hai  i 
re-enlisted  to  the  credit  of  said  town  and  claimed  his  bounty.       .    ; 

The  selectmen  of  Eden,  in  filling  the  quota  of  said  town  upo9  / 
the  call  of  July  18, 1864,  claimed  the  benefit  to  said  town  of  th0   , 
enlistment  of  the  plaintiff  and  the  others  who  had  re-enlisted  iji  f 
the  field,  in  making  up  the  credit  of  fourteen  siu'plus  men  to 
diiainish  the  quota  of  seventeen  men  under  that  call.  .    ', 

It  was  conceded  that,  if  the  plaintiff  did  not  apply  upon  the  i 
quota  of  said  town  under  the  call  of  October  17, 1863,  or  the  ; 
deficiency  under  the  draft,  he  did,  with  the  others  re-enlisted  auA  ; 
mustered  in  the  field,  coimt  in  the  surplus  of  fourteen  which  went  , 
to  reduce  the  quota  of  said  .town  of  seventeen  men,  under  iho  ♦ 
call  of  July  18, 1864. 

It  was  also  conceded  that  the  selectmen  were  unable  to  raise '  ; 
the  three  men  under  that  call,  for  the  bounties  voted  by  the  town  j 
August  13,  and,  in  order  to  fill  said  quota,  were  obliged  to  pay, 
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npon  their  own  responsibility,  one  thousand  dollars  each  to  the 
three  men  so  enlisted  (which  was  subsequently  refunded  by  the 
town),  although  it  appeared  that,  by  a  subsequent  correction  of 
the  computation  by  the  proper  authorities,  it  was  only  necessary 
to  hare  enlisted  one  of  the  three  men  enlisted  to  fill  the  quota 
imder  said  call  of  July  18. 

It  appeared  that  the  plaintiff,  and  four  men  who  re-enlisted 
with  him,  were  the  first  five  enlistments  perfected  by  muster  into 
the  United  States  service  after  the  town  meeting  of  December 
.80, 1863. 

The  defendants  introduced  testimony  showing  that  the  selectmen 
of  said  town  understood  the  quota  of  said  town  under  the  call  of 
October  17, 1868,  and  the  deficiency  under  the  draft,  to  be  eight 
inen ;  and  that,  to  supply  that  deficiency,  they  relied  on  the  enlist- 
fnent  of  Haskell  Foster,  who  was  enlisted  and  mustered  to  the  credit 
of  said  town  November  14, 1868,  and  seven  other  men  whom  they 
enlisted,  and  to  all  of  whom  except  one  they  paid  a  bounty  of  $800 
each,  and  who  were  mustered  as  follows :  Joseph  Bailey,  January 
86, 1864 ;  Hilton  S.  Brown,  January  26, 1864 ;  Dan  Jones,  January 
18, 1864 ;  Russell  Whittemore,  January  18, 1864 ;  T.  S.  Farrand, 
March  2,  1864 ;  Wilbur  F.  Griswold,  March  2, 1864 ;  SQas  J. 
Moulton,  March  2, 1864 ;  Frank  Steams,  March  2, 1864 ;  and 
ihat  all  these  men  had  engaged  with  the  selectmen  to  enlist  pre- 
vious to  January  5,  1864,  and  had  signed  their  enlistment  con- 
Iracts,  but  their  enlistment  was  not  perfected  by  a  muster  into  the 
CFnited  States  service,  until  the  times  above  set  forth. 
^  The  defendants  also  introduced  Asa  Smith,  George  Sargent  and 
Simeon  Ingalls,  who  severally  testified  that  they  were  selectmen  of 
Eden  in  1863  and  1864,  and  never  received  the  letters  written  by 
the  plaintiff  and  McFarland  in  January,  and  never  had  notice  of 
the  plaintiff's  re-enlistment,  until  a  short  time  after  March  21, 1864, 
when  they  received  notice  from  the  adjutant  general  to  that  effect, 
bearing  that  date.  They  also  testified  that  about  the  same  time 
they  received  a  letter  from  Col.  Thomas,  notifying  them  that  the 
plaintiff  with  others  had  re-enlisted  to  the  credit  of  said  town  of 
Eden,  and  claimed  bounty  for  such  re-enlistment.  This  letter 
from  Col.  Thomas  contained  a  clause  stating  that,  if  the  town  of 
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Eden  could  not  pay  these  men  bounties,  he  (Thomas)  should  try 
and  put  them  where  they  could  get  bounties.  There  was  no 
proof  tending  to  show  that  said  Thomas  was  authorized  by  the 
plaintiff  to  inform  the  town  that  the  plaintiff  would  put  his  credit 
elsewhere.  The  plaintiff,  on  cross-examination,  was  inquired  of 
if  he  gave  Thomas  such  directions,  and  he  testified  that  he  did 
not,  and  that  he  never  saw  that  letter.  It  appeared  that  this  letter 
of  Col.  Thomas's  was  written  sometime  after  the  plaintiff  had 
placed  his  credit  to  the  town  of  Eden. 

There  was  no  conflict  in  the  testimony  except  that  the  plaintiff, 
•on  cross-examination  as  to  the  interview  with  Smith,  one  of  the 
selectmen,  in  April,  after  stating  that  he  claimed  the  bounty  of 
three  hundred  dollars,  on  inquiry,  stated  that  he  did  not  think  he 
had  any  conversation  with  Smith  about  placing  his  credit  to  any 
•other  town,  if  the  defendants  did  not  pay  the  bounty,  but  did  tell 
Smith  that,  if  they  did  not  pay,  he  should  sue  the  town. 

The  witness  Smith,  on  the  part  of  the  defense,  testified  that  the 
plaintiff  told  him  that  GoL  Thomas  said,  if  the  town  would  not 
pay  botmty,  he  should  be  credited  to  some  town  that  would  pay, 
and  Smith  replied  that  he  supposed  the  plaintiff  could  be  created 
to  some  other  town.  i 

There  was  no  evidence  in  the  case  tending  to  contradict  the 
plaintiff's  statement  as  to  the  time  his  enlistment  was  put  to  thQ 
credit  of  the  defendant  town,  and  it  appeared  that  credit  for  the, 
plamtiff 's  re-enlistment  had  never  been  changed,  but  continued 
for  the  benefit  of  the  town,  as  above  stated. 

The  defendants'  witness  Sargent  testified  that  during  the 
year  1864  the  selectmen  were  in  the  habit  of  frequently  writing 
4he  adjutant  general  to  find  out  how  their  credits  stood. 

The  court,  upon  the  evidence  as  above  detailed,  directed  a  ver- 
dict for  the  plaintiff  to  recover  the  three  hundred  dollars  with 
interest,  to  which  the  defendants  excepted. 

Brigham  ^  Waterman  and  G-.  W.  Hendesj  for  the  defendants. 

If  the  plaintiff  is  entitled  to  recover,  it  will  be  because  he 
comes  strictly  within  the  terms  of  one  of  the  three  votes  of  the 
town. 
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He  can  not  recover  under  the  vote  of  December  8, 1868,  be- 
cause he  did  not  apply  on  the  quota  to  which  that  vote  had  refer- 
ence. The  liability  of  the  town  is  restricted  in  the  vote,  and, 
unless  the  plaintiff  comes  clearly  within  that  restriction,  he  can 
not  recover. 

He  can  not  recover  under  the  vote  of  December  80,  1868. 
He  was  not  one  of  the  first  six  men  to  enlist  under  that  vote. 
He  did  not  apply  on  that  quota. 

He  is  not  entitled  to  recover  under  the  vote  of  August  13, 
1864.  He  did  not  enlist,  nor  was  he  mustered  or  credited,  under 
that  vote.  This  took  place  more  than  six  months  before  the  vote 
was  passed.  This  vote  only  obligated  the  town  to  pay  a  bounty 
to  those  who  should  thereafter  enlist,  etc.,  and  was  but  a  vote  of 
instructions  to  the  selectmen,  and  the  town  are  bound  only  by  the 
action  of  the  selectmen  under  the  vote.  It  was  incumbent  on  tbe 
plaintiff,  to  notify  the  town  within  a  reasonable  time  that  he  had 
re-enlisted  to  the  credit  of  the  town  and  claimed  the  bounty. 

These  several  votes  are  in  the  nature  of  an  offer.  This  offer 
must  be  accepted  and  notice  given,  before  the  contract  is  complete. 
The  minds  of  the  parties  must  meet,  as  in  the  case  of  ordinary 
contracts.     2  Par.  on  Con.,  ch.  2,  §  2,  and  the  cases  there  cited. 

The  plaintiff's  letter  was  no  notice,  as  it  did  not  reach  its  des- 
tination, and  the  plaintiff  was  not  authorized  to  notify  in  that 
way.  The  notice  did  not  reach  the  adjutant  general's  office,  until 
the  first  two  quotas  were  filled ;  probably,  not  until  March  21,, 
1864.  The  town  had  no  notice  till  then,  and  could  not  have  told 
by  inspection  of  the  adjutant  general's  books  what  the  plaintiff 
claimed.    There  were  no  laches  on  the  part  of  the  town. 

To  entitle  the  plaintiff  to  recover,  it  must  appear  that  tbe  de- 
fendant town  had  official  notice  of  the  plaintiff's  re-enlistment  and 
of  the  credit  being  ^ven  to  the  town,  before  the  selectmen  had 
otherwise  filled  their  quota  and  complied  with  the  demands  of  the 
government. 

If  the  plaintiff  enlisted  under  one  call  of  the  president,  but 
was  applied  on  a  deficiency  created  by  a  subsequent  call,  and  that 
without  the  fault,  knowledge  or  direction  of  the  town,  he  is  not 
entitled  to  recover. 
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K  the  officers  of  the  town  from  time  to  time  made  inquiries 
bj  letter  or  otherwise  of  the  proper  authorities,  as  to  the  standing 
of  the  town,  and  used  reasonable  diligence  to  obtain  this  intelli- 
gence, and  received  no  reliable  or  official  information  of  the 
plaintiff's  enlistment  to  the  credit  of  the  town,  until  after  their 
quota  or  deficiency  was  filled,  the  town  are  not  liable. 

If  the  plaintiff,  on  the  last  of  April,  1864,  notified  the  selectmen 
that,  if  they  did  not  pay  him  the  $300,  he  should  have  Gen.  Thomas 
credit  him  to  some  town  that  would  pay  a  bounty,  and  the  select- 
men  refiised  to  ccMuply  with  his  request,  and  informed  him  that  he 
was  at  liberty  to  credit  himself  to  some  other  town,  the  town 
are  not  liable,  although  the  plaintiff  did  not  in  fact  change  the 
credit. 

The  testimony  of  Bradley  was  admissible. 

Benton  ^  Wihouj  for  the  plaintiff. 

It  is  not  material,  on  what  particular  quota  the  plaintiff  in  fact 
Implied.  He  enlisted  upon  the  faith  of  the  offered  bounty.  He 
applied  to  the  credit  of  the  town,  and  the  town  officers,  knowing 
of  his  enlistment  and  his  claim  to  receive  a  bounty,  claimed  and 
received  the  benefits  of  his  enlistment  on  their  subsequent  quota. 

The  fair  construction  of  the  votes  of  December,  1863,  is  an  offer 
of  a  bounty  to  such  soldiers  as  should  apply  on  the  quotas  which 
the  town  were  called  on  to  fill ;  or,  in  other  words,  that  the  enlist- 
ment should  go  to  the  benefit  of  the  town. 

Even  if  he  did  not  apply  on  the  quota  for  which  he  enlisted,  the 
a[^lication  by  the  town  of  his  enlistment  to  a  quota  on  which 
they  were  paying  large  bounties,  was  an  acceptance  of  his  enlist- 
ment, and  a  waiver  of  the  condition  that  he  should  apply  on  the 
quota  named  in  the  first  vote. 

Although  the  right  to  claim  bounties  depends  entirely  upon  the 
votes  of  the  towns,  and,  without  subsequent  action  of  the  town,  they 
might  or  might  not  have  been  held  on  the  first  vote,  the  action  of 
the  town  in  August,  voting  a  bounty  for  such  as  should  apply  on. 
the  quota  of  July  18, 1864,  entitles  the  plaintiff  to  his  bounty ;  for 
it  has  been  held  that  it  is  not  necessary  that  the  enlistment  should 
be  subsequent  to  the  vote.  Johnson  v.  Newfancy  40  Vt.,  9 ;  Q-ale 
T.  Jamaica,  39  Vt.,  610. 
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The  opinion  of  the  court  was  delivered  by 

Steele,  J.  The  town  of  Eden  regularly  voted  at  the  meeting 
of  December  30, 1863,  "  To  raise  on  the  grand  list  $300  each  for 
the  first  six  men  who  shall  enlist  into  the  service  of  the  United 
States  to  save  the  draft."  The  plaintiff  claims  that  he  was  one 
of  the  first  six  who  enlisted  to  the  defendants'  credit,  and  this 
suit  is  brought  to  recover  the  promised  bounty.  It  is  agreed  that 
the  plaintiff  was  one  of  the  first  six  men  mustered  into  service  to 
the  defendants'  credit  after  the  vote.  It  is  also  agreed  that  he 
was  not  one  of  the  first  six  who  signed  enlistment  contracts  after 
the  vote.  Others  signed  before  the  plaintiff,  and  were  mustered 
in  after  the  plaintiff. 

The  first  question  is  whether  the  meaning  of  the  vote  was  to 
promise  a  bounty  to  the  first  six  who  should  sign  enlistment  con- 
tracts, or  to  the  first  six  accepted  and  mustered  into  service.  The 
signing  of  an  enlistment  contract  is  but  one  step  toward  entering 
the  service.  Unless  the  man  is  approved  and  accepted  by  the 
government,  it  amounts  to  nothing.  Until  the  man  is  approved 
and  mustered  in,  he  counts  upon  no  quota  and  is  not  in  the 
service.  If  he  dies  before  he  is  mustered  in,  his  widow  draws  no 
pension  under  the  act  providing  a  pension  for  the  widows  of  sol- 
diers who  die  in  the  service.  His  enlistment  is  not  perfect,  until 
he  is  accepted  by  a  duly  authorized  mustering  officer.  It  is  not 
reasonable,  to  suppose  that  the  town  intended  to  pay  bounties  to 
men  who  did  not  pass  to  their  credit.  The  mere  signing  of  the 
preliminary  papers  was  not  the  kind  of  ^^  enlisting  into  the  service 
of  the  United  States"  which  the  town  intended  to  pay  for.  Nor 
did  the  town  mean  to  offer  a  bounty  to  the  first  six  to  commenee 
enlistments  which  should  be  perfected  sometime.  The  unmis- 
takable intention  of  the  vote  was  to  promise  a  bounty  to  the  first 
six  who  should  actually  so  enter  the  service  as  to  pass  to  the 
credit  of  the  town.  The  plaintiff  was,  in  this  sense,  one  of  the 
**  first  six  men  to  enlist  into  the  service  of  the  United  States." 

The  next  question  is  whether  the  words  in  the  vote,  "  to  save 
the  draftj^^  have  any  limiting  force.  The  defendants  say  that, 
whether  or  not  the  plaintiff  was  one  of  the  first  six  to  enlist,  he 
did  not  enlist  ^^  to  save  the  draft,"  because  there  was  no  impend- 
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ing  draft  to  be  saved  from.  There  had  been  an  order  for  a  draft, 
but  that  order  was  revoked  November  6, 1863.  This  is  very 
trae,  but  it  is  to  be  noticed  that  ^^  the  draft"  was  just  as  much  a 
reality  in  January,  when  the  plaintiff  enlisted,  as  in  December 
before,  when  the  town  voted.  It  was  in  the  previous  November, 
that  the  order  for  a  draft  was  revoked.  If  tiie  town  erroneously 
supposed  that  the  draft  was  still  pending,  and  decided  it  neces^ 
sary  to  raise  six  men  to  save  them  from  it,  they  can  not  escape 
paying  the  men,  upon  the  ground  that  it  turned  out  to  be  unneces- 
sary. It  is  not  to  be  supposed  that  others  understood  their  situa- 
tion and  necessities  better  than  they  did  themselves.  It  was  for 
ike  town  to  say  how  many  men  they  would  procure  by  bounties, 
and  they  decided  upon  six.  It  is  not  certain  or  material,  whether 
the  object  of  the  town  was  to  provide  against  a  draft  by  them  re- 
garded as  then  impending,  or  to  provide  against  the  future  draft 
of  which  all  parties  had  a  healthy  apprehension  throughout  the 
war.  One  enlistment  to  the  credit  of  the  town  would  be  just  as 
much  calculated  ^^  to  save  the  draft"  as  another,  so  far  as  this  town 
was  concerned.  It  makes  no  difference,  whether  the  object  of  the 
l^amtiff's  enlistment  or  the  defendants'  vote  was  to  save  the  draft, 
or  only  to  suppress  the  rebellion.  In  the  one  case  the  enlistment, 
the  service  and  the  credit  would  be  the  same  as  in  the  other.  The 
words  ^^  to  save  the  ArafS'^  in  the  vote,  do  not  limit  or  add  to  the 
force  of  a  vote  passed  when  no  draft  was  impending.  They  might 
be  omitted,  or  the  words  to  suppress  the  rebellion  might  be  sub- 
stitated  for  them,  and  the  force  of  the  vote  would  be  the  same. 

Holding,  as  we  do,  that  the  plaintiff  was,  in  the  sense  of  the  vote, 
one  of  the  first  six  men  who  enlisted  into  the  service  of  the  United 
States  to  save  the  draft,  it  follows  that  the  plaintiff  is  entitled  to 
recover,  no  fault  being  chargeable  upon  him  by  which  the  town 
were  misled.  It  does  not  positively  appear  that  he  notified  the 
town  of  his  enlistment.  Concede  that  he  did  not.  It  was  the 
official  duty  of  the  officers  of  the  regiment,  promptly  to  notify  the 
adjutant  general  of  the  state,  and  the  case  shows  that  the  town 
authorities  understood  that,  by  corresponding  with  the  adjutant 
general,  they  could  find  their  standing.  There  is  no  evidence  that 
ihe  town  authorities  made  any  effort  to  ascertain  the  facts  before 
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mustering  in  the  men  enlisted  by  them.  Sargent's  testimony  '^that 
daring  the  year  1864  the  selectmen  were  in  the  habit  of  fre- 
quently writing  the  adjutant  general  to  find  out  how  their  credits 
stood,"  was  not  enough  to  raise  a  question  for  the  jury  as  to  its 
being  impossible  for  the  town,  upon  reasonable  inquiry,  to  ascertain 
the  facts  in  this  case.  Their  hahit  during  the  year^  if  it  was  not 
even  of  suflBcient  uniformity  to  enable  them  to  state  how  they 
acted  in  tibiis  case,  was  certainly  too  little  to  justify  the  jury  in 
drawing  the  inference.  The  offer  of  the  town  was  not  limited  to 
men  at  home  or  to  men  procured  by  the  selectmen.  They  under- 
stood that  they  had  men  in  the  Gulf  department  as  likely  as  any 
to  be  of  the  "  first  six"  to  enlist  to  save  a  draft.  They  were  not 
justified  in  fairness  in  deciding  that  other  men  were  "  the  first 
six,"  and  so  entitled  to  these  bounties,  until  the  men  from  the  Golf 
could  be  heard  from ;  and  when  these  men  show  that  they  were  first, 
it  is  for  the  town  to  show  that,  through  some  fault  of  the  plaintiff's,, 
they  failed  on  reasonable  effort  to  learn  of  it  until  too  late.  They 
offer  no  evidence  to  show  either  the  reasonable  effort  on  the  part 
of  the  town,  or  the  fault  on  the  part  of  the  plaintiff. 

It  is  urged  that  the  court  should  have  left  it  to  the  jury  to  say 
whether  the  plaintiff  enlisted  in  expectation  of  a  bounty  from  the 
town.  We  are  not  prepared  to  say  that  the  plaintiff,  to  avail 
himself  of  a  general  and  public  offer  of  a  reward  or  bounty  to  the 
first  six  to  do  a  particular  act,  is  bound  to  prove  that  he  became 
one  of  the  six  in  reliance  upon  the  offer.  Probably  he  is  not 
bound  to  show  anything  beyond  the  fact  that  he  has  done  all  that 
the  offer  itself  stipulates  as  the  condition  of  the  reward.  How^ 
ever  this  may  be,  all  the  evidence  in  this  case  tended  to  prove  that 
the  plaintiff  did  enlist  in  expectation  of  a  reward  from  the  town,, 
to  the  amount  of  three  hundred  dollars.  In  no  view  would  it  be 
necessary,  that  he  should  be  aware  of  the  language  of  the  vote 
promising  the  bounty,  or  even  of  the  existence  of  the  vote  upon 
which  it  ultimately  proves  that  he  is  entitled  to  receive  what  he- 
expected. 

The  conversation  about  the  transfer  of  the  plaintiff's  credit  to 
some  other  town,  was  after  the  plaintiff's  right  of  action  had  be^ 
come  perfected.    None  of  the  evidence  tended  to  show  that  it 
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amounted  to  a  release  of  that  right.  Upon  the  whole,  we  are  iin- 
:able  to  discover  any  question  for  a  jurj  in  this  case,  and  think 
that,  |toon  the  undisputed  facts,  the  plaintiff  was  entitled  to  a 
recovery, 

The  judgment  of  the  county  court  is  affirmed. 


S.  &'0.  B.  Scott  and  J.  C.  Hutchins  v,  A.  A.  Moore  and  L. 

W.  Martin. 

Jurisdiction.     Jwor.    Practice. 

'Where  in  an  action  in  assumpsit  in  the  oonunon  oounts  only,  the  plalntUTs  speoifleation  be- 
ing Ibr  $225,  brongfat  in  good  lUth  in  the  oounty  court,  the  plaintiff  beUering  he  had  a 
Talid  claim  for  more  than  $200,  the  discovery  was  first  made  after  the  plaintiff  had  put  in 
hla  eyidence  and  rested  his  case,  that  there  was  an  error  in  the  plalntifTs  bill  which  re- 
<  dneed  his  claim  below  $200,  it  was  held  that  the  court  properly  refilled  to  dismiss  the  action 
tor  want  of  Jurisdiction.  The  criterion  of  jurisdiction  is  the  amount  of  the  matter  in  de- 
mand, as  distinguished  firom  the  amount  recovered. 

Mft0  Ihoi  thai  a  Juror  is  not  sworn,  is  an  irregularity  which  the  parties  may  waive.  The 
court  certainly  should  not  set  aside  a  verdict  for  this  cause,  unless  the  party  asking  it,  as 
weU  as  his  counsel,  was  ignorant  of  the  fkct  during  the  trial.  Failing  to  show  that  they 
vera  thus  ignoiaat,  the  court  would  be  Justified  in  the  inftrence  that  they  were  not,  and, 
if  not,  the  irregularity  should  be  treated  as  waived. 

.  Jkn  appUoation  to  the  court,  after  announcing  their  decision,  to  receive  affidavits  showing 
tbe  Iket  of  such  Ignorance,  is  addressed  to  the  discretion  |of  the  court.  The  reAisal  to  re- 
ceive them,  is  a  point  not  subject  to  exception. 

AsauMPsrr.  Declaration  in  the  common  counts  only.  Pleas, 
the  general  issue,  and  pleas  in  oflfeet.  Trial  by  jury,  December 
term,  1867,  Wilson,  J.,  presiding.  The  plaintiffs'  specification 
filed  in  the  case,  is  as  follows : 

*'  Oct.,  1865.  To  balance  money  paid  out,  and  services  buying 
butter,  $225." 

It  appeared  on  trial  that  in  July,  1865,  the  defendants  employed 
the  plaintiffs  to  buy  butter  for  the  defendants  as  their  agents, 
and  gave  them  instructions  as  to  the  amount  to  buy  per  week,  and 
to  pay  what  others  were  paying,  etc.,  and  this  action  was  brought 
to  recoTcr  the  balance  due  the  plaintiffs  for  money  paid  out,  and 
services  in  buying  butter,  as  such  agents. 
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After  the  plaintiffs  rested  their  case  and  the  defendants  com- 
menced putting  in  their  evidence,  the  defendants  discovered  an 
error  in  one  of  the  bills  of  butter,  by  which  it  was  mad|tfil)oat 
$100  too  large.  The  defendants  had  that  bill  in  their  pos^ssion 
jfrom  and  after  it  was  delivered  to  them  by  the  plaintiffs  on  the 
4th  of  October,  1865.  It  appeared  that  neither  of  the  plaintiffs  or 
the  defendants  had  any  knowledge  of  the  error,  until  it  was  dis- 
covered by  one  of  the  defendants  on  examination  of  the  bill  after 
the  plaintiffs  had  rested  their  case,  and  the  plaintiffs'  attention 
was  first  called  to  the  error  while  the  defendant  Moore  was  tes- 
tifying. The  plaintiffs'  original  book  was  put  into  the  case,  on 
which  the  balance  stood  against  the  defendants  at  about  $300, 
the  deductions  above  referred  to  not  having  been  made.  It  ap- 
peared that  the  plaintiffs  acted  in  good  faith  in  bringing  the  suit 
originally  in  the  county  court,  they  believing  that  the  amount 
their  due  exceeded  $200.  The  defendants  moved  to  dismiss  the 
action  for  want  of  jurisdiction  in  the  county  court  to  try  the  case. 
The  court  pro  forma  overruled  the  motion,  to  which  the  defend- 
ants excepted. 

Exceptions  were  taken  to  the  charge  of  the  court  upon  some 
points,  but,  the  same  having  been  waived  in  the  argument  in  the 
supreme  court,  the  facts  in  reference  to  the  same  are  omitted  in 
this  statement. 

Verdict  was  rendered  for  the  plaintiffs. 

After  verdict  and  judgment  in  the  cause,  the  defendants  filed  a 
motion  to  set  aside  the  verdict  and  for  a  new  trial,  on  the  ground 
that  C.  S.  Prouty,  one  of  the  jury  on  the  trial  of  said  cause,  did 
not  take  the  oath  prescribed  by  law,  until  after  the  verdict  had 
been  given  in  court.  It  appeared,  upon  hearing  said  motion,  that 
the  trial  was  commenced  on  the  4th  day  of  December,  1867,  and 
the  cause  was  submitted  to  the  jury  on  the  7th  day  of  said  month. 
During  the  whole  trial  both  the  defendants  and  their  attorneys 
were  present.  It  appeared  that  said  Prouty  was  not  sworn.  The 
only  testimony  as  to  whether  either  of  the  defendants  or  their 
counsel  was,  or  was  not,  ignorant  of  the  fact  that  the  juror  was 
not  sworn,  is  that  contained  in  the  aflBdavit  of  W.  Brigham,  Esq. 
It  appeared  from  the  affidavit  of  said  Brigham,  that  he  did  not 
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know,  until  after  verdict  and  judgment,  that  said  Prouty  was  not 
sworn.  Upon  the  foregoing  facts,  the  court  pro  forma  overruled 
said  motion,  to  which  ruling  the  defendants  excepted.  After  the 
court  decided  said  motion  and  overruled  the  same,  the  defendants' 
counsel  asked  leave  to  put  into  the  case  the  testimony  of  the  de- 
fendants and  their  other  counsel,  that  they  did  not  know,  until  af- 
ter the  verdict,  that  said  Prouty  was  not  sworn  before  the  verdict 
was  rendered.  The  testimony  was  rejected  on  the  ground  that 
the  offer  was  out  of  time,  to  which  the  defendants  excepted. 

Brigham  ^  Waterman,  for  the  defendants. 

The  county  court  did  not  have  jurisdiction  of  this  case,  and 
should  have  dismissed  it  on  motion.  Miller  v.  Livingston^  37  Vt., 
467  ;  Southwick  et  al.  v.  Merrill^  3  Vt.,  320  ;  Stanley  v.  Barker 
et  al.y  25  Vt.,  607. 

The  juror's  not  being  sworn,  constitutes  such  an  irregularity 
that  a  new  trial  should  be  granted.  Gen.  Sts.,  ch.  128,  §1;  2 
G.  &  W.  on  New  Trials,  196 ;  Harriman  v.  StaU,  2  Iowa,  270 ; 
Patterson  v.  State,  2  English,  69 ;  State  v.  Jon^s,  6  Ala.,  666 ; 
Dyson  v.  State,  26  Miss.,  362. 

The  same  principle  governs  in  civil  and  criminal  trials.  2. 
G.  &  W.  on  New  Trials,  416,  417. 

Whether  the  defendants  or  their  counsel  had  knowledge  of  this 
irregularity,  is  sufficiently  negatived  by  the  motion  and  the  affida- 
vits in  support  of  it.  At  all  events,  the  court  should  have  re- 
ceived the  affidavits  of  the  parties  and  counsel,*  when  they  were 
offered.  Orcutt  v.  Carpenter,  1  Tyl.,  260 ;  Leming  ^  Wdlman  v. 
HurUnU  et  al.,  2  D.  Chip.,  46 ;  French  v.  Smith  et  al.,  4  Vt.,  363. 

Powers  ^  Gleed  and  Benton  ^  Wilson,  for  the  plaintiifs. 

The  county  court  had  original  jurisdiction.  Stoddard  v.  Hill, 
Lamoille  co.,  August  term,  1859 ;  Gale  v.  Bonyea,  1  D.  Chip., 
208 ;  Ladd  v.  Hill,  4  Vt.,  164 ;  Morrison  v.  Moore,  4  Vt.,  264 ; 
Spafford  v.  Richardson,  13  Vt.,  224 ;  Cooley  v.  Aiken,  15  Vt.,  322 ; 
Manwell,  admx.,  v.  Briggs,  17  Vt.,  176  ;  Henry  v.  Tilson,  17  Vt., 
479;  Joyal  v.  J5arwey,  20  Vt.,  154;  Sanborn  ^  Catliny.  Chit- 
tendeny  27  Vt.,  171 ;  Hall  v.  Wadsworth,  28  Vt.,  410 ;  Powers  v. . 
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Thayer  et  al.,  30  Vt.,  361 ;  La  Point  v.  ScoU  et  al.j  86  Vt.,  688 ; 
Clarky  admr.,  v.  Orosby,  37  Vt.,  188. 

As  to  the  motion  for  new  trial,  the  dicta  in  the  elementarj 
books  on  new  trials  are  exceedingly  crude,  and  the  cases  cited  are 
not  similar  to  the  case  at  bar.  Hilliard  on  New  Trials,  131,  and 
cases  there  cited. 

When  the  jury  are  sworn,  as  with  us,  at  the  commencement  of 
the  term  for  all  civil  causes  they  try,  it  is  not  necessary  for  the 
record  of  each  cause  tried  to  show  that  the  jury  were  sworn.  8 
Texas,  361. 

Objection  to  manner  of  swearing  a  jury  comes  too  late  on  appeal, 
when  the  party  was  present  with  his  counsel  at  the  time  of  swear- 
ing and  made  no  objection.    Looper  v.  J5eK,  1  Head,  378. 

•There  are  a  number  of  adjudged  cases  that  hold  irregularities, 
more  important  than  this,  can  not  be  ground  for  new  trial,  although 
the  party  seeking  to  avoid  the  verdict,  was  clearly  shown  to  be 
ignorant  of  the  objection.  JEKll  v.  YateSy  12  East,  303 ;  9  Gush., 
268 ;  Hdrmndson  v.  Wallace^  20  Geo.,  660 ;  Bourke  v.  James  ^ 
Kneelandj  4  Mich.,  336  ;  Thrall  v.  Smiley  et  al.,  9  Cal.,  529 ;  Bris- 
tow*s  case,  16  Gratt.,  634 ;  Jo%ey  v.  Wilmington  and  C.  JR.  It.j 
12  Richardson,  133 ;  C7annon,  admr.,  v.  Btdlock^  26  Geo.,  431 ; 
Bector  v.  Hudson^  20  Tex.,  234;  22  Tex.,  106;  13  Ind.,  90; 
4  Dall.,  353;  9  Dana,  308;  8  B.  &  C,  417;  Gilbert  \.  Rider, 
Kirby,  180;  State  v.  Hascall,  6  N.  H.,  362;  Briggs  v.  Georgia, 
16  Vt.,  61. 

In  Vermont,  since  jurors  are  drawn  for  a  full  term  of  court,  and 
sworn  for  the  whole  term,  they  become  public  oflScere,  and,  as  such, 
their  doings  as  de  facto  officers  are  valid,  although  they  might  not 
have  been  regularly  drawn  and  qualified.  McGregor  v.  Baleh 
et  ah,  14  Vt.,  428 ;  16  Mass.,  180. 

The  opinion  of  the  court  was  delivered  by 

Prout,  J.  On  the  argument  of  these  exceptions  three  questions 
only  are  insisted  upon  by  the  counsel  of  the  defendants,  the  excep- 
tion as  to  the  correctness  of  the  charge  to  the  jury,  being  aban« 
doned. 

I.  It  is  insisted  that  the  county  court  had  not  jurisdiction  of 
the  cause,  but  should  have  dismissed  it  on  the  defendants'  motion. 
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Tke  action  is  assumpsit,  the  dedaration  containing  the  comnum 
counts  only,  and  the  plaintiffs'  specification  filed  in  the  cause,  show- 
ing that  they  claimed  to  recover  the  sum  of  two  hundred  and 
twenty-five  dollars.  The  motion  to  dismiss  is  based  upon  these 
facts :  after  the  plaintifSs  had  put  in  their  evidence  and  rested 
their  case,  the  defendants  on  examination  discovered  an  error  in 
one  of  the  bills  of  butter  carried  into  the  plaintiffo'  claim  or 
account,  by  which  it  was  made  one  hundred  dollars  too  large,  leav^ 
ing  actually  due  the  plaintiffs  only  the  sum  of  <»ie  hundred  and 
twenty-five  dollars,  instead  of  the  balance  set  f(^  in  the  specifir 
cation.  The  defendants  had  had  this  bill  in  which  the  error  w<u» 
detected  firom  the  time  it  was  delivered  to  them  in  October,  ISGS, 
and  neither  of  the  parties  discovered  the  mistake,  until  it  was  dor 
tected  on  the  trial.  All  parties  were  mistaken  19  to  that  time  as 
to  the  amount  due.  The  plaintiffs'  book  was  put  into  the  caso, 
which  showed  a  larger  balance  due  the  plaintifiis  than  their  speci- 
fication, and  the  case  finds  that  the  plaintiffs,  in  bringing  their,  aa- 
tion  to  the  county  court,  acted  in  good  faith,  believing  the  amount 
their  due  exceeded  the  sum  of  two  hundred  dollars.  The  ad- 
judged cases  seem  to  settle  the  question.  In  P<noer$  v.  Thoj/er  et 
al.f  30  Yt.,  861,  which  was  an  action  of  assumpsit  for  money  paid, 
PiSBPOiKT,  J.,  remarks  in  the  course  of  the  opinion :  ^^  The  rule  is 
well  established,  that,  when  a  plaintiff  brings  his  action  in  the 
county  court  in  good  faith,  believing  that  he  has  a  just  claim  to 
more  than  one  hundred  dollars  (which  was  the  extent  of  a  jua- 
tice's  jurisdiction  when  that  action  was  commenced),  the  court 
will  not  dismiss  the  case  for  want  of  jurisdiction,  although  the 
plaintiff  fails  on  trial  to  establish  a  claim  to  that  amount,"  In 
Bramard  v.  Austin^  17  Yt.,  650,  which  was  also  an  action  of  as- 
snmpsit,  Hebard,  J.,  says :  ^^  If  the  plaintiff  sets  up  a  claim  ex- 
ceeding one  hundred  dollars,  and  introduces  testimony  tending  to 
establish  it,  and  it  appears  the  action  was  brought  in  good  faith, 
the  plaintiff  supposing  that  a  right  to  recover  the  claim  existed, 
the  jurisdiction  of  the  court  will  not  be  ousted,  though  it  may  turn 
out  that  the  plaintiff  misjudged  as  to  his  right."  And  in  MJler 
V.  Livingntouy  37  Yt.,  467,  Barrett,  J.,  in  commenting  on  the 
general  question,  uses  this  language :    ^^  In  the  action  of  book  ac- 
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count  and  in  actions  on  promissory  notes,  the  statute  arbitrarily 
prescribes  the  criterion  of  jurisdiction.  In  other  cases  it  is  left 
to  depend  on  the  matter  in  demand/'  and  Brainard  v.  Au%tin^ 
Mipra^  is  cited  as  iUnstratiiig  and  laying  down  the  correct  rule. 
See  also  Spu^ard  r.  RuAardsony  13  Yt.,  224,  and  Stavdey  y. 
Barker  et  al.,  25  Vt.,  607. 

In  the  present  case,  the  matter  in  demand  and  in  controversy 
was,  as  indicated  by  the  principle  of  the  cases  referred  to,  the 
amount  of  the  plaintiffs'  claim,  as  unaffected  by  unintentional  er- 
rors not  known  or.  discovered  when  the  action  was  commenced. 
In  such  cases  the  jurisdiction  of  the  court  would  be  no  more  af- 
fected by  such  error  in  this  form  of  action  upon  the  facts,  than  it 
would  be  by  the  disallowance  on  trial  of  a  portion  of  a  claim 
which  in  the  aggregate  was  within  the  apparent  jurisdiction  of 
the  court,  for  any  other  cause  or  reason.  The  criterion  is  the 
amount  of  the  matter  in  demand,  as  distinguished  from  the  amount 
recovered.  The  court  were,  therefore,  correct  in  refusing  to  dis- 
idiss  the  action. 

II.  The  defendants  also  insist  that  the  verdict  of  the  jury 
should  have  been  set  aside,  for  the  reason  that  one  of  the  jurors, 
was  not  sworn  before  it  was  given  in  court.  On  the  trial  the  de- 
fendants had  the  aid  of  several  counselors,  and  the  motion  is  sup- 
ported by  the  affidavit  of  only  one  of  them,  who  testifies  that  he 
was  ignorant  of  the  fact  that  the  juror  was  not  sworn,  until  after 
the  trial  closed. 

The  fact  that  the  juror  was  not  sworn,  was  an  irregularity  the 
party  might  waive,  as  necessarily  it  could  not  affect  the  fairness  of 
the  trial.  The  juror  may  have  acted  as  conscientiously  and  as 
impartially  in  the  discharge  of  his  duty  as  a  juror,  as  he  would 
have  done  under  oath.  It  is  not  shown  that  he  did  not.  This  be- 
ing a  matter,  then,  that  a  party  may  waive,  having  a  knowledge 
of  the  fact,  we  are  not  disposed  to  be  more  strict  or  to  apply  a 
different  rule  than  applies  to  a  case  of  known  cause  of  challenge  to 
a  juror,  which  a  party  waives,  or  neglects  to  bring  to  the  attention 
of  the  court.  A  new  trial  will  not  be  granted  for  that.  Jeffries 
et  cU.  V.  RanddUy  14  Mass.,  205.  But  without  making  any  question 
as  to  the  sufficiency  of  the  cause  alleged  in  point  of  law,  making  it 
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ihe  duty  of  the  court  to  set  aside  the  verdict,  they  should  not  do 
^  unless  the  party,  the  defendants,  as  well  as  their  counsel,  were 
ignorant  of  the  fact  relied  upon.  This  is  essential,  and  in  this  case 
was  the  foundation  of  the  application  to  set  the  verdict  aside  ;  and 
the  question  was  one  of  fact,  whether  or  not  they  knew  the  juror 
was  not  sworn.  On  this  question  knowledge  of  counsel  is  as  mate- 
rial as  knowledge  of  the  defendants,  as  they  are  affected  by  what 
is  within  their  counsel's  knowledge  relating  to  the  cause,  and 
which  does,  or  does  not,  transpire  in  court.  In  this  view,  there 
maybe  some  difficulty  in  entertaining  the  exceptions  upon  this 
point,  but,  treating  the  d^ttsion  of  the  county  court  as  a  pro  formh 
mling  of  the  law,  the  defil^on  was  correct,  as  it  does  not  appear 
that  the  defendants,  and  mH  of  their  counsel  attending  the  trial, 
did  not  know  that  the  juror  was  not  sworn.  The  inquiry  involved 
the  necessity  of  showing  a  want  of  knowledge  of  the  fact  on  the 
part  of  the  defendants  and  counsel,  and  this  evidence  was  peculiar 
to  them.  Not  producing  it  on  the  trial,  justified  the  inference, 
which  the  court  no  doubt  made,  that  all  concerned  were  not  wholly 
igmvant  of  the  condition  of  affairs  ;  and,  if  not,  the  irregularity 
should  be  treated  as  waived. 

m.  The  a|q[>lication  to  the  court  to  receive  additional  affida'^ 
vits  after  the  decision  was  announced,  was  addressed  to  their  dis'^ 
cretion.  The  refusal  to  receive  them,  is  a  point  that  is  not.  subject 
to  exception. 

The  judgment  of  the  county  court  is  affirmed. 
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Hon.  WILLIAM  C.  WIIfiON,    f  Ajhstant  Judges. 
Hon.  JOHN  PROUT, 


D.  P.  Walworth  t;.  Asa  and  Joshua  Farwell. 
Sheriff.    Authorized  Person.     Writ.    Service. 

Th«  Btetnto  ($  26,  oh.  12,  e«n.  8ti.)  proTidinf  that  no  ihtriff  or  dopatgr  fhall  mak*  aair 
wilt^  eto.,  ii  An  abwlnto  prohibition  upon  iheriflk  and  depntj  ihoriA  from  w*^v««y 
any  writ  whaterer,  oxoept  in  their  own  oaso,  by  whomsoeTW  it  may  bo  itrrvd. 

The  proTiiions  of  this  statute  hare  been  held  to  extend  to  oonftoblee  a9  Vt,  196),  Imt  thoy 
do  not  extend  to  persons  speoially  deputised  by  the  authority  signing  the  writ.  Hie- 
person  making  a  writ  may  be  so  deputised  to  serre  ii.  M 

Ejectment.  To  the  plaintiff's  writ  the  defendants  pleaded  in 
abatement.  To  the  defendants'  plea  the  plaintiff  demurred.  Join- 
der on  demurrer,  and  trial  by  the  court,  June  term,  1868,  Pbck, 
J.,  presiding.    Judgment  pro  forma^  that  the  plea  in  abatement 
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is  sufficient,  that  the  writ  abate  and  that  the  defendants  recover 
their  costs.    Exceptions  by  the  plaintiff. 

The  defendants'  plea  in  abatement  is  as  follows : 

'^  And  now  tiie  said  defendants,  by  their  attorney,  C.  H.  Benton, 
<come  and  defend  the  wrong  and  injury  when,  etc.,  and  say  that 
the  said  plaintiff's  said  writ  and  declaration  ought  to  abate,  be- 
cause they  say  that  the  same  was  served  upon  them  by  one  George 
H.  Walworth,  an  indifferent  person,  at  Newport  in  the  county  of 
Orleans,  on  the  12th  day  of  December,  1867,  by  delivering  to  the 
said  defendants  a  true  and  attested  copy  of  the  same,  without  this, 
that  the  said  plaintiff's  said  writ  was  served  upon  them,  the  said 
defendants,  in  any  other  mamier  or  by  any  other  person ;  and  the 
said  defendants  aver  that  the  said  Greorge  H.  Walworth  made  the 
said  writ,  to  wit,  at  Coventry  in  the  county  of  Orleans,  on  the  1st 
day  of  December,  1867.  Aid  this  they  are  ready  to  verify. 
Wherefore  the  said  defendants  pray  judgment  of  the  said  writ 
and  declaration,  that  the  same  may  be  quashed,  and  for  their 
costs." 

W.  W.  Oraut  and  L.  H.  BUhee^  for  the  plaintiff. 

C.  JJ.  Benton^  for  the  defendants. 

The  opinion  of  the  court  was  delivered  by 

Peck,  J.  The  plea  in  abatement,  that  the  writ  was  served  only 
1>y  George  H.  Walworth,  an  indifferent  person,  and  that  he  also 
made  the  writ,  is  attempted  to  be  supported  by  extending  the  stat- 
utory prohibition  upon  sheriff  and  deputy  sheriffs  against  mak- 
ing writs,  to  persons  who  are  deputized  by  the  authority  signing 
the  writ,  to  serve  the  same.  It  is  difficult  to  learn  from  the  plea 
whether  it  is  aimed  at  the  writ  or  the  service;  whether  the 
pleader  goes  on  the  ground  that  the  torit  is  invalid  because  it  was 
made  by  the  person  who  served  it,  or  on  the  ground  that  the 
sendee  is  invalid  because  the  writ  was  served  by  the  person  who 
snade  it,  as  he  has  not  attempted  in  his  plea  to  draw  the  legal  con- 
•eloraon.  As  section  26  of  chapter  12  of  the  General  Statutes  is 
referred  to  in  support  of  the  plea,  it  may  be  supposed  the  facts 
-alleged  in  the  plea  are  relied  on,  as  avoiding  the  writ.  If  the  writ 
is  void,  it  can  not  be  so  simply  because  it  was  made  by  George 
E.  Walworth;  something  more  is  necessary  in  order  to  bring 
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him  within  the  prohibition  of  the  statute.    If  he  is  within  Uiat 
section  of  the  statute,  something  must  appear  which  constitutes 
him  a  sheriff  or  deputy  sheriff  within  the  meaning  and  intent  of 
the  provision  of  the  statute  relied  on ;  which  must  be  either  the 
&uct  that  he  was  deputized  to  serve  the  writ,  or  the  fact  that  he  did 
serve  it,  or  both.    But  it  is  nowhere  alleged  in  the  plea,  that  the 
Imt  was  directed  to  him,  or  that  he  was  deputized  to  serve  it    It 
simply  alleges  that  the  writ  ^'  was  served  upon  iJtem  hy  one  O-eorge 
H.  Walworthy  an  indifferent  person.^^    It  can  not  be  presumed, 
from  the  fact  that  he  was  an  indifferent  person  and  served  the 
writ,  that  the  writ  was  directed  to  him,  or  that  he  was  deputized 
to  serve  it.    If  he  served  the  writ  without  any  authority  to  do  so, 
he  clearly  can  not  be  deemed  a  sheriff  or  deputy  sheriff  within 
the  meaning  of  the  act.    The  party  in  such  case  would  have  an 
ample  remedy  by  plea  in  abatement  for  defective  service,  by  rea- 
son of  want  of  authority  in  the  person  serving  the  writ.    Bui 
suppose  the  allegations  of  the  plea  are  such  as  to  present  the 
question,  whether  a  writ  served  only  by  an  indifferent  person,  by 
virtue  of  a  deputation  by  the  authority  signing  the  writ,  is  nuule 
void  or  invalid,  if  made  by  the  same  person  who  serves  it.    The 
argument  urged  in  favor  of  the  aflBrmative  of  this  propositi<Hi,  is 
that  the  statute  was  intended  to  prohibit  an  officer  from  serving 
writs  made  by  himself,  or,  in  other  words,  from  making  writs 
trhich  he  serves,  and  that,  in  order  to  effect  the  purpose  of  the 
statute,  it  should  by  construction  be  extended  to  a  deputized  per- 
son who  makes  and  serves  the  writ,  although  the  prohibition  in 
terms  embraces  only  sherifis  and  deputy  sheriffs.    This  argument 
presupposes  that  the  statute  prohibits  sheriffs  and  deputy  sheriff 
simply  from  making  writs  which  they  themselves  serve,  or,  in 
other  words,  serving  writs  which  they  make.    But  such  is  not  the 
statute.    The  language  is :  '^  No  sheriff  or  deputy  sheriff  shalL 
be  allowed  to  make  any  writ,  declaration,  complaint,  or  other  pre- 
cept or  process,  or  draw  or  make  any  plea,  except  in  his  own 
case,  and  all  such  acts  shall  be  void,  and  such  writ,  declaration^ 
complaint,  or  other  process  shall  be  dismissed,  the  plaintiff  be- 
come nonsuit,  and  the  defendant  recover  his  costs."    This  pro- 
vision of  the  statute  is  not  confined  to  such  writs  as  are  made  and 
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served  by  the  same  person.  It  is  an  absolute  prohibition  liponi 
sheriffs  and  deputy  sheriffs  from  making  any  writ  whatever,  except 
in  their  own  case,  by  whomsoever  it  may  be  served.  It  is  not  a 
prohibition  upon  the  sheriff  against  serving  a  writ  which  he  has 
made ;  for,  notwithstanding  the  statute,  he  has  the  same  right  to 
serve  such  writ  as  any  other  officer.  In  a  plea  in  abatement 
under  this  statute  to  a  writ  made  by  a  sheriff,  no  allegation  that 
the  writ  was  served  by  the  person  who  made  it,  would  be  neces- 
sary. But  it  is  not  claimed  in  argument  in  support  of  the  pl^a 
in  the  case  at  bar,  that  it  is  brought  within  the  scope  of  the  stat- 
ute, except  by  the  &ct  that  the  writ  ws9  served  by  &e  person  who 
made  it ;  a  fact  wholly  immaterial  in  case  of  a  writ  made  by  a 
sheriff  or  deputy  sher^.  Thus  it  is  seen  that,  in  order  to  extend 
the  statute  to  this  case,  it  is  necessary  to  incorporate  a  new 
elmnent  unknown  to  the  statute.  If  we  extend  the  statute  to  this 
ease  for  the  reason  that  the  writ  was  served  by  the  same  penn^ 
who  made  it,  upon  the  same  ground  we  might,  and,  to  be  consist- 
ent^  should,  in  case  of  writs  made  by  sheriffs  and  deputy  sheriffs, 
limit  the  operation  of  the  statute  to  such  writs  only  as  are  also 
served  by  tiie  same  sheriff  or  deputy  sheriff  by  whom  they  were 
made.  To  convert  the  statute  from  an  absolute  provision,  that 
no  sheriff  or  deputy  sheriff  shall  be  allowed  to  make  ant/  writ 
whatever,  except  in  his  own  case,  into  a  provision,  that  no  per- 
son shall  be  allowed  to  serve  any  writ  made  by  himself,  would 
look  more  like  legislation  than  interpretation.  Even  if  some 
of  the  reasons  in  favor  of  such  prohibition  upon  sheriffs  and 
theiiji  deputies,  should  seem  to  apply  to  persons  specially  deputized 
by  the  authority  signing  the  writ,  the  provision  should  not  be 
eonstrued  to  embrace  such  deputized  persons,  unless  it  is  clear 
that  flie  legislature  so  intended  it ;  as  it  is  clear  such  persons  do 
not  come  within  the  ordinary  meaning  of  the  language  of  the 
statute.  In  WincheU  v.  Pondy  19  Vt.,  198,  it  was  held  by  a  ma- 
jority of  the  court,  that  this  provision  of  the  statute  extended  to 
constables,  but  it  was  mainly  upon  the  ground  that  a  constable,  is 
ApuiUe  officer  whose  duties  are  of  the  same  character  as  those  of 
a  sheriff,'  and  partly  upon  the  ground  that  in  the  same  chapter 
there  were  several  provisions  relative  to  the  duties,  powers  and 
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liabilities  of  sheriffs,  in  which  constables  were  not  named,  which 
almost  necessarily  and  very  clearly  must  have  been  intended  to 
i^ply  also  to  constables.  But  it  was  provided  in  section  60  of 
chapter  13  of  the  Ilevised  Statutes,  under  which  that  decision  was 
made,  ^^  That  each  constable  within  the  town  for  which  he  is  elected, 
.  fiiiall  have  the  same  powers,  and  be  under  the  same  liabilities,  and 
<  subject  to  the  same  penalties,  as  sheriffs  in  their  respectiye  coun- 
ties."    This  provision  of  the  statute,  which  was  not  alluded  to  in 

•  that  case,  would  seem  to  do  away  with  the  necessity  of  resorting 
io  the  last  named  reason  assigned  by  the  court  for  the  decision  in 

•  that  case ;  but  this  exprfts  provision  as  to  constables,  might  well 
.'  bi^  regarded  as  a  sufficient  reason  for  that  decision.  This  general 
I  provision,  placing  constables  on  the  same  groimd  as  sheriffs,  may 
\fairly  be  construed  as  embracing,  among  other  things,  this  prohi- 
:*bition  against  making  writs.  But,  whatever  may  be  the  true 
liground  on  which  that  decision  rasts,  neither  that  case  nor  Sunt  v. 

ViaUy  20  Yt.,  291,  gives  any  countenance  to  extending  the  provi- 
.  sions  of  the  statute  in  question  further  than  to  public  officers. 
The  object  of  the  statute  was  to  prevent  sheriffs  and  their  depu- 
ties, public  officers  whose  duty  it  is  to  serve  writs,  from  acting 
also  in  the  capacity  of  attorneys  in  making  writs ;  a  practice 
which,  if  permitted,  would  be  likely  to  stir  up  and  increase  litiga- 
tion and  promote  firirolous  suits,  as  was  feared.  No  such  general 
mischief  can  be  reasonably  apprehended  to  grow  up  from  the 
isolated  cases  of  writs  served  by  persons  specially  authorized,  as 
to  warrant  the  conclusion  that  the  legislature  had  in  view  such 
cases  or  intended  to  include  them.  The  object  was  to  prevent  pub- 
lic officers  whose  business  and  duty  it  is  to  serve  writs  and  other 
processes,  from  acting  in  the  character  of  attorneys  or  couBsel, 
oitiier  by  making  writs  or  other  processes,  or  by  appearing  in 
oourt  as  counsel  fbr  a  party  in  any  suit.  This  is  accomplished  bj 
Ike  section  in  question,  and  section  26  next  preceding  it.  We  see 
no  reason  for  extending  these  provisions  of  the  statute  to  eases 
like  the  case  at  bar. 

Judgment  of  the  county  court  reversed,  judgment  that  the  plea 
in  abatement  is  insufficient  and  that  the  defendant  answer  ofer, 
case  remanded  for  trial. 
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Samuel  N.  Gragg  v.  James  H.  Hull. 
l^rover.    Demand.     Conversion. 

The  ttet,  that  a  demand  embnuses  mora  proper^  than  the  party  is  entitled  to,  would  not 
justify  the  other  in  refusing  or  neglecting  to  deliver  within  a  reasonable  time  that  part  of 
the  poroperty  demanded,  to  whloh  the  demandant  was  entitled. 

Bot  where  the  demandant  inlbrms  the  other  at  the  time,  that  he  would  not  aooept  any  less 
tlian  the  whole  that  he  demanded,  the  latter  would  be  absolved  from  tendering  that  por- 
tion of  the  property  demanded,  whioh  the  demandant  was  entitled  to. 

A  party  1b  entitled  to  reasonable  time  to  deliver  property  after  demand,  unless  he  reAise 
absolutely  to  deliver  the  property ;  and  what  would  be  a  reasonable  time,  would  depend 
in  a  measore  upon  the  distance  the  property  was  from  the  place  of  demand. 

The  charge  in  this  case,  under  the  circumstances,  leaving  it  to  the  Jury  to  say  whether  "  they 
were  satiflfled  that  the  defendant  had  sufficiently  accounted  fbr  his  neglect  or  rafhsal  to  de- 
liver the  property,''  etc.,  without  inlbrmlng  them  what  flMts  would  in  law  constitute  an 
excuse,  was  too  indefinite  to  furnish  a  proper  guide  to  the  Jury. 

Trover.  Plea,  the  general  issue.  Trial  by  jury,  December 
term,  1866,  Wilson,  J.,  presiding. 

The  plaintiff  introduced  testimony  tending  to  show  that  on 
the  27th  day  of  December,  1868,  he  caused  a  writ  of  at- 
tachment to  be  issued  in  his  tkyoT  on  a  promissory  note  against 
the  defendant,  retomable  before  a  justice  of  the  peace,  vith 
which  writ  Charles  Robinson,  the  plaintiff's  attorney,  and  one 
Olines,  a  deputy  sheriff,  went,  on  the  afternoon  of  the  same 
day,  to  the  defendant's  wheelwright  shop  in  Derby,  where  the 
defendant  then  resided,  to  make  an  attachment  on  said  writ; 
^lat  the  officer  Glines  attached  on  said  writ,  three  unfinished 
deigb-woods  as  the  defendant's  property;  that,  after  consultar 
tion  between  the  defendant  and  said  Robinson,  who  acted  as 
«tt(Mmey  for  the  plaintiff,  it  was  agreed  by  them  that  the  sleigh- 
woods  attached  as  aboye,  should  be  released,  and  that  the  de- 
fendant should  turn  out  to  the  plaintiff,  and  give  the  plaintiff  a 
Mil  of  sale  of,  the  tools,  machinery  and  implements  sued  for  in 
dds  action,  as  security  for  the  debt  then  claimed  to  be  due  from 
the  defendant,  as  aforesaid ;  that  said  sleigh-woods  were  released, 
and  that  said  Robinson  then  and  there  wrote  a  bill  of  sale  or 
leoeipt  for  said  tools,  machinery  and  implements,  therein  spe- 
cttcaUy  enumerating  the  same,  except  the  belting  and  shafting 
helon^ng  with  the  steam-engine,  which  belting  and  shafting, 
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though  turned  out,  were  embraced  ia  said  bill  of  sale  or  receipt 
under  the  general  term,  "  all  other  tools  and  machinery  belong- 
ing to  me,"  and  further  setting  forth  in  said  bill  of  sale  or  re- 
ceipt, that  the  defendant  had  received  said  tools,  machinery  and 
implements  from  the  plaintiff,  and  that  the  defendant  promised  to 
redeliver  the  same  to  the  plaintiff  on  demand ;  that  the  same 
were  worth  $200;  that  the  defendant  then  signed  said  bill  of 
sale  and  delivered  the  same  to  said  Robinson,  the  plaintiff's  at- 
torney ;  that  said  Glines  then  and  there  attached  said  tools,  mar 
chinery  and  implements  on  said  writ,  and  made  return  thereon 
that  he  had  attached  the  same ;  that  the  same  were  then  left  in  the* 
possession  of  the  defendant ;  and  that  all  the  property  mentioned: 
in  the  plaintiff's  writ  and  declaration  in  this  action,  was  turned 
out  and  receipted  by  the  defendant  at  the  time  of  the  service  of 
the  writ  in  the  suit  on  said  note. 

For  the  purpose  of  proving  that  the  plaintiff,  before  this  soil 
was  conunenced,  made  demand  for  the  property  named  in  the  dec- 
laration, he  introduced  S.  O.  Bean,  the  officer  who  served  the 
writ,  who  testified  that  he  went  with  the  writ  in  this  case  to  the 
defendant's  shop  in  Irasburgh;  that  at  that  place  he  first  read  to 
the  defendant  from  the  declaration  the  articles  mentioned  therein, 
and  made  demand  on  the  defendant  for  the  property  mentioned  i& 
the  plaintiff's  declaration,  as  the  property  mentioned  in  tiie  bill  of 
sale  or  receipt;  that  he  (Bean)  made  the  demand  by  direction  of 
Bobinson,  the  plaintiff's  attorney ;  that  Robinson  directed  him 
(Bean)  to  accept  a  delivery  of  none  of  the  property  demanded, 
less  than  all  of  it ;  that  he  then  told  the  defendant  that  such  were 
his  instructions  from  the  plaintiff's  attorney,  that  he  should  follow 
them,  and  that  he  requested  the  defendant  to  deliver  all  of  the 
property. 

Said  Bean  further  testified  that  he  made  demand  for  the  prop* 
erty  before  he  served  the  writ ;  that  the  defendant  did  not  deliver 
any  part  of  the  property ;  that  the  defendant  said  some  of  the 
property  he  had  not  got,  but  such  of  it  as  he  had  on  haoid,  he 
would  deliver ;  that  the  defendant  said  some  of  the  tools  were  at 
his  shop  at  Irasburgh,  and  some  of  them  were  at  his  shop  at  Derby ; 
that  the  defendant  said  there  was  more  property  mentioned  in  the 


AUGUST  TERM,  1868.  219 

Gtngg  o.  HolL 

writ  thaa  he  turned  out ;  that  some  of  the  property  named  in  the 
writ  was  not  tamed  out ;  that  the  defendant  said  he  did  not  own 
nor  turn  out  the  engine  nor  belting ;  that  the  defendant  claimed 
that  some  of  the  other  property,  besides  the  engine  and  belting, 
he  never  owned,  nor  pledged  to  the  plaintiff,  and  such  he  should 
not  deliver. 

Said  Bean  further  testified  that,  immediately  after  he  made  de- 
mand for  said  property  and  had  the  conversation  with  the  de- 
fendant above  detailed  in  relation  to  said  property,  he  served  the 
writ  by  arresting  the  defendant.  Bean  also  testified  that  he  never 
saw  the  bill  of  sale  or  receipt  referred  to  in  this  case. 

The  plaintiff's  testimony  also  tended  to  show  that  at  the  time 
the  defendant  turned  out  said  property,  and  executed  said  bill  of 
sale  or  receipt  for  the  redelivery  of  the  same,  he  was  in  possession 
of  aU  of  said  property,  and  that  he  owned  or  claimed  to  own  the 
same. 

The  plaintiff  introduced  the  writ,  declaration  and  files  in  the 
sidt  on  the  note,  and  showed  that,  at  the  June  term,  1862,  of  the 
eoontf  court,  he  obtained  final  judgment  in  his  favor  against  the 
defendant  in  his  action  on  said  note,  for  $86.80  damages  and 
tllO.34  costs  of  that  suit;  said  suit  having  come  into  that  court 
by  appeal. 

llie  plaintiff  gave  evidence  tending  to  prove  that  said  re- 
ceipt or  bill  of  sale  was  offered  and  read  by  him  in  evidence  on  a 
former  partial  trial  of  this  action,  that  said  Robinson  was  its  last 
known  custodian,  and  that  it  was  lost;  and  the  plaintiff,  having 
proved  the  execution  and  loss  of  said  bill  of  sale  or  receipt,  was 
allowed  to  prove  its  contents  by  parol. 

The  defendant  claimed,  and  his  testimony  tended  to  show,  that 
on  said  justice  writ  no  attachable  property  of  his  was  taken,  ex- 
cept three  unfinished  sleigh-woods,  of  which  the  value  in  all  was 
115  to  $18 ;  that  the  property  which  he  in  fact  turned  out  to  the 
plaintiff,  was  turned  out  only  and  expressly  as  security  for  the 
redelivery  on  demand  of  said  sleigh-woods ;  that  the  sleigh-woods 
were  left  by  Glines,  the  officer,  in  the  defendant's  possession,  and 
not  returned  on  said  writ  as  attached;  that  the  property  thus 
turned  out  was,  when  said  Bean  made  said  demand,  at  Derby,  and 


220  ORLEANS  COUNTY, 

had  not  been  moved  from  there ;  and  that  in  the  defendant's  shop 
at  Derby,  when  said  property  was  turned  out,  were  carpenters' 
tools  that  were  the  property  of  others  who  worked  in  said  shop, 
a  circular  saw  and  arbor,  a  steam-engine  with  belting  and  shaft- 
ing, none  of  which  belonged  to  the  defendant,  and  tiiat  he  so 
informed  said  Robinson  before  and  at  the  time  the  defendant 
turned  out  the  property  by  him  above  enumerated. 

The  defendant's  testimony  ftirther  tended  to  vary  and  contra- 
dict the  plaintiff's  testimony  as  to  what  property  was  turned  out, 
and  to  show  that  the  articles  inserted  in  said  receipt  were  fraudu- 
lently inserted. 

The  defendant  claimed,  and  requested  the  court  to  instruct  the 
jury,  1st,  that,  if  they  should  find  that  said  Bean  demanded  of  the 
defendant  more,  or  any  other,  property  than  was  in  tai/cit  pledged, 
and  at  the  same  time  declared  to  tiie  defendant  that  he  would  ac- 
cept none  less  than  all  so  demanded,  the  plaintiff  could  not  re- 
cover ;  2d,  that,  if  they  should  find  that  the  defendant  did  not  pledge 
all  the  property  demanded  by  said  Bean,  and  that,  when  said  do- 
mand  was  made,  that  which  he  did  pledge  was  at  Derby,  and  tbat 
he  then  declared  to  said  Bean  a  readiness  to  deliver  all  that  he 
had  pledged,  and  that  the  same  was  at  Derby,  and  that  Bean  in 
reply  thereto  told  the  defendant  he  should  not  accept,  and  that  he 
refused  to  accept,  a  delivery  of  any  less  than  all  so  demanded,  the 
plaintiff  could  not  recover ;  Sd,  that,  if  the  articles  pledged  were, 
when  demanded,  at  Derby,  and  said  Bean  was  so  informed  by  the 
defendant,  and  the  defendant  did  not  positively  reftase  to  deliver 
them,  he  was  entitled  to  a  reasonable  time  to  make  delivery,  and 
the  action  was  prematurely  commenced. 

But  the  court  declined  so  to  charge,  and  instructed  the  jury 
that  it  was  their  duty  to  determine,  upon  the  whole  testimony  in 
the  case,  what  property  in  fact  was  turned  out  by  the  defendant 
and  embraced  in  the  receipt  or  bill  of  sale  to  the  plaintiff,  and  for 
what  purpose  the  same  was  turned  out  and  receipted  to  the  plaint* 
iff;  that  it  was  the  duty  of  the  defendant,  on  demand,  to  deliver 
to  the  plaintiff  all  the  property  which  the  defendant  in  fact 
turned  out  and  receipted  to  Ihe  plaintiff,  whether  they  diould  find 
it  was  all  the  plaintiff  claimed,  and  his  testimony  tended  to  ahow, 
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was  turned  out  and  receipted,  or  onlj^what  the  defendant  claimed^ 
and  his  testimony  tended  to  show,  was  turned  out  and  receipted ; 
that  a  demand  on  the  defendant  for  the  property,  and  the  neglect 
or  refusal  of  the  defendant  to  deliver  the  property,  would  afford 
evidence  upon  which  they  might  find  a  conversion  of  the  property, 
mless  they  were  satisfied  that  the  defendant  had  sufficiently  ao- 
counted  for  his  n^lect  or  refusal  to  deliver  the  property ;  and  that, 
if  the  defendant  was  prevented  from  delivering  the  property  by 
any  act  not  committed  nor  consented  to  by  the  defendant,  then 
the  neglect  or  refusal  to  deliver  it  on  demand,  would  not  be  suffi- 
cient evidence  of  a  conversion  to  render  the  defendant  liable  in 
this  action ;  that,  if  there  was  any  property,  by  mistake  or  other- 
wise embraced  in  the  bill  of  sale  or  receipt,  that  the  defendant 
did  not  turn  out  or  agree  to  receipt  to  the  plaintiff,  for  such  article 
or  articles  of  property  the  plaintiff  could  not  recover ;  and,  if  they 
should  find  that  the  receipt  or  bill  of  sale  embraced  any  article  or 
articles  of  property  that  the  defendant  did  not  own  at  the  time  the 
same  were  turned  out  and  receipted,  for  such  articles  the  plaintiff 
would  not  be  entitled  to  recover ;  that,  if  the  jury  should  find  that 
the  bill  of  sale  or  receipt  embraced  a  greater  number  of  articles  of 
any  kind  than  the  defendant  owned  and  turned  out  at  the  time  the 
bill  of  sale  was  given :  for  instance,  if  the  number  of  pairs  of  tongs 
embraced  in  the  receipt  or  bill  of  sale  was  12,  and  the  jury 
should  find  that  he  owned  but  6  pairs;  and  so  in  regard  to 
any  other  articles  of  property  the  testimony  tended  to  show  were 
embraced  in  the  receipt  ot  bill  of  sale,  and  the  jury  should  find 
that  the  property  did  not  exist,  or  that  the  defendant  did  not 
own  it  at  the  time  the  bill  of  sale  or  receipt  was  given,  for  such 
property  the  plaintiff  would  not  be  entitled  to  recover ;  and,  when 
the  jury  had  found  what  property  the  defendant  did  own,  turn  out 
imd  receipt,  the  burden  of  proof  was  on  him  to  account  for  his 
oegle^  or  refusal  to  deliver  the  same  on  demand ;  that  the  de- 
fendant could  not  excuse  his  neglect  or  refusal  to  deliver  such 
property  as  he  did  in  fact  own,  turn  out  and  receipt,  on  the 
ground  that  the  plaintiff  claimed,  as  the  testimony  tended  to  prove, 
Umt  all  the  property  named  in  the  plaintiff's  writ  was  turned  out 
and  receipted,  and  made  demand  for  all  of  the  same ;  that  the 
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defendant,  when  the  demayl  was  made,  claiming,  as  he  did 
that  he  did  not  turn  out,  or  give  a  bill  of  sale  of,  all  the  prop- 
erty demanded,  should  have  specified  what  property  he  did  in 
fact  own  and  turn  out,  and  should  have  proceeded  to  deliver, 
and  have  delivered,  the  same ;  and  that  a  mere  offer  or  readiness 
to  deliver  some  property,  without  specifying  what  property,  or 
without  any  act  on  the  part  of  the  defendantt  oward  delivering 
the  property,  was  not  a  valid  defense  to  the  action. 

The  court  told  the  jury  that  the  demand  for  the  property  was 
sufficient,  and  it  was  for  them  to  find  whether  the  defendant,  in 
any  of  the  ways  herein  before  stated  to  them,  had  accounted  for 
his  neglect  or  refusal  to  deliver  the  property  he  did  in  fact  turn 
out  and  receipt ;  and  also  chai^d  upon  the  question  of  damages. 

To  the  refusal  of  the  court  to  charge  as  above  requested,  and 
to  the  charge  above  detailed,  the  defendant  excepted. 

Verdict  and  judgment  for  the  plaintiff  for  $60.55  damages. 

John  H.  Prentiss  and  Charles  L  Vail,  for  the  defendant. 
Q-earge  N.  DaUj  for  the  plaintiff. 

The  opinion  of  the  court  was  delivered  by 

Peck,  J.  The  evidence  in  relation  to  the  demand  and  refusal 
does  not  justify  the  charge  of  the  court  on  the  question  of  con- 
version. In  the  action  of  trover,  a  rightful  demand  and  a  wrong- 
M  refusal  are  in  law  a  conversion.  On  trial  there  was  a  dispute 
as  to  the  amount  of  property  which  the  defendant  had  turned  out 
and  which  the  plaintiff  had  a  right  to  demand,  and  upon  the  evi- 
dence the  jury  may  have  found  the  plaintiff  entitled  to  no  more  of 
the  property  which  the  witness  Bean  demanded,  than  what  the 
evidence  on  the  part  of  the  defendant  tended  to  show  had  been 
turned  out.  But  it  appears  that  Bean,  when  he  made  the  demand^ 
on  the  occasion  of  serving  the  writ  in  this  case,  demanded  also  a 
great  variety  of  other  articles  of  property.  If  the  jury  found  the 
amount  of  property  which  had  been  turned  out,  to  be  as  the  de- 
fendant claimed,  then  the  demand  as  to  the  excess  was  not  right- 
ful. The  mere  fact,  that  Bean  embraced  in  his  demand  of  the 
property  more  property  than  he  had  a  right  to,  would  not  justify 
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the  defendant  in  refusing  or  neglecting  to  deliver  within  a  reason- 
able time  that  part  of  the  property  demanded,  to  which  the 
plaintiff  was  entitled.  The  county  court  were  right  in  this  abstract 
proposition ;  and,  if  nothing  more  had  appeared,  the  charge  on 
this  point  would  have  been  substantially  correct.  But  when  it 
-appears  that,  on  the  defendant's  claiming  to  Bean  that  he  did  not 
turn  out  all  the  property  that  Bean  demanded,  Bean  informs  him 
that  he  was  instructed  by  the  plaintiff's  attorney  not  to  accept 
any  of  the  property  less  than  the  whole  that  he  had  demanded, 
and  that  he  should  follow  his  instructions,  Bean  then  having  the 
writ  in  this  case,  which  .he  was  about  to  serve  and  which  he  im- 
mediately did  serve,  tb^^oase  is  quite  different.  This  instruction 
to  Bean,  so  oommunici^ed  to  the  defendant,  absolved  the  defend- 
ant, under  the  circumstances,  from  the  duty  of  presenting  and  ten- 
dering that  portion  of  the  property  demanded  which  the  plaintiff 
was  entitled  to,  if  the  jury  should  find  the  plaintiff  not  entitled  to 
the  whole,  and  the  jury  should  have  been  so  instructed.  The  in- 
slractions  on  this  point  to  the  contrary,  were  erroneous.  Upon 
flie  facts  which  the  evidence  tended  to  prove,  the  case  was  one 
appropriate  for  the  application  of  the  legal  principle  that  a  party- 
is  not  bound  to  do  a  nugatory  act ;  more  especially,  as  the  demand 
was  made  at  Irasburgh,  and  the  evidence  was  that  the  property 
which  the  defendant  had  turned  out,  was,  either  all  or  a  part  of  it, 
not  present,  but  still  in  the  defendant's  shop  at  Derby,  where  it 
was  when  turned  out  to  the  plaintiff  and  left  in  the  defendant's 
possession ;  of  which  fact  the  defendant  informed  Bean  at  the  time 
of  the  demand.  * 

But  even  if  Bean  had  said  nothing  which  had  the  effect  to  ex- 
cuse the  defendant  from  complying  with  the  demand  by  delivering 
so  much  of  the  property  demanded,  as  the  plaintiff  had  a  right  to, 
the  defendant  was  entitled  to  a  reasonable  time  to  deliver  the 
property,  if  there  were  no  denial  of  the  plaintiff's  right  and  no 
refusal ;  and  what  would  be  a  reasonable  time,  would  depend  in  a 
measure  upon  the  distance  the  property  was  from  the  place  of 
demand.  If  the  defendant  refused  absolutely  to  deliver  that  por- 
tion of  the  property  demanded,  which  he  claimed  he  never  had 
turned  out,  as  the  evidence  tended  to  show,  and  the  jury  should 
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find  that  the  plaintiff  was  entitled  to  the  whole  that  Bean  de- 
manded, the  defendant  would  not  be  entitled  to  time  to  do  what 
he  declared  to  Bean  he  would  not  do,  and  the  writ  might  properly 
have  been  served  immediately.  But  if  the  jury  should  find  that 
the  defendant  did  not  refuse  to  deliver  the  property  that  the 
plaintiff  was  entitled  to  receive,  nor  deny  the  plaintiff's  right  to  it 
in  such  manner  that  a  refusal,  or  an  intention  not  to  deliver,  might 
be  inferred,  the  plaintiff  would  be  entitled  to  a  reasonable  time  to 
deliver  the  property ;  and,  in  this  view,  if  the  property  was  at 
Derby,  as  the  evidence  tended  to  show,  and  Bean  was  so  informed 
by  the  defendant  at  the  time  of  the  demand,  the  action  was  pre* 
maturely  commenced  and  the  plaintiff  could  not  recover.  The 
defendant  was  entitled  to  a  charge  substantially  as  above  stated} 
especially  as  the  attention  of  the  court  was  called  to  the  question 
by  the  defendant's  third  request.  The  charge,  leaving  it  to  the 
jury  to  say  whether  ^^  they  were  satisfied  that  the  defendant  had 
sufficiently  accounted  for  his  neglect  or  refiisal  to  deliver  the 
property,"  etc.,  without  informing  them  what  facts  would  in  law 
constitute  an  excuse,  was  too  indefinite  to  furnish  a  proper  guide 
to  the  jury.  It  was  leaving  law  and  fact  combined  to  the  jury,, 
which  ought  to  have  been  severed. 

For  the  reasons  stated,  the  defendant  is  entitled  to  a  new  trial* 
As  the  judgment  is  to  be  reversed,  we  have  not  considered  the 
question  made  as  to  the  ac^udication  of  the  county  court  granting 
the  certificate. 
Judgment  reversed,  and  new  trial  granted. 
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Reynolda  v,  Pleld. 

John  Reynolds  t;.  S.  M.  Fteld. 
Joinder  of  Parties.    Partners.    StattUe. 

Section  78  of  chapter  30  of  the  Ctonenl  Statatei,  providing  that  in  Mtions  on  Joint  oontraota, 
jBdgment  may  be  rendered  against  a  part  of  the  defendants,  etc.,  corers  all  oaiefl  of  de- 
ftndante  in  the  aoUons  to  whioh  it  applies,  whether  the  defendants  are  described  and 
declared  acainst  as  partners,  or  otherwise. 

miere  a  party  is  Joined  as  oo-defendant,  under  section  79  of  said  chapter,  the  plaintiff  may 
become  nonsoit  as  to  him,  and  recorer  aisainst  the  other  defendant  the  same  as  though  the 
suit  had  been  bronght  originally  against  both ;  and  an  amendment  rendered  necessary  by 
the  Joinder  of  a  party  as  co-defendant,  may  properly  be  stricken  oat  when  nonsuit  as  to 
hbn  is  entered,  although  it  is  not  necessary  that  it  should  be  stricken  out. 

±  declaration  which  is  sufBclent  to  hold  all  the  defendants  to  a  trial,  is  sufficient  under 
the  statute  to  support  a  Judgment  against  any  one  or  more  of  the  defendants  who  shall 
upon  trial  be  found  liable. 

Assumpsit.  Plea,  the  general  issue.  Trial  by  jury,  December 
term,  1867,  Steele,  J.,  presiding. 

This  action  was  brought  to  recover  pay  for  twenty-two  sheep 
which  the  plaintiff  sold  to  one  John  S.  Smith,  whom  the  jury 
found  by  their  verdict  to  have  been  the  agent  of  the  de- 
fendant in  making  the  purchase.  On  the  justice  trial,  as 
appears  by  the  copy  of  record,  the  defendant  insisted  that 
the  plaintiff  could  not  recover,  because  the  plaintiff's  evidence 
tended  to  show  the  sale  to  have  been  to  Field  &  Clough,  and 
not  the  defendant.  Field  &  Clough  was  the  name  of  a  firm 
of  which  the  defendant  and  Chas.  R.  Clough  were  the  members. 
The  justice  held  that  the  defendant's  point  was  well  taken,  and 
fliereupon  an  amendment  was  made,  on  the  plaintiff's  motion, 
by  which  said  suit  thereafter  proceeded  against  said  firm,  and 
said  firm  appeared  and  defended,  and  recovered  judgment.  The 
plaintiff  appealed,  and  on  trial  in  the  county  court  the  testimony  of 
S^eld  and  of  Clough  was  distinct,  that  the  firm  of  Field  &  Clough 
had  no  transactions  in  sheep,  but  did  have  a  business  in  dealing 
in  horses,  and  Field  dealt  in  sheep  on  his  own  account ;  and,  during 
the  progress  of  the  case  and  while  the  testimony  was  being  intro- 
duced and  after  the  plaintiff  had  rested,  the  defendants  moved 
the  court  to  order  a  verdict  for  the  defendants,  upon  the  ground 
Aat  there  was  no  evidence  that  said  firm  ever  had  said  sheep, 
15 
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or  employed  said  Smith  to  buy  them.  The  court  ruled  that 
there  was  no  evidence  tending  to  show  that  said  firm  was  liable, 
and  that,  as  the  defendant  Field  had  the  sheep,  the  only  question 
of  fact  upon  the  evidence  was  whether  said  Smith  was  the  agent 
of  Field  in  purchasing  the  sheep  of  the  plaintiff.  The  plaintiff 
then  desired  to  enter  a  nonsuit  as  to  the  defendant  Clough,  and  to 

^  strike  out  the  amendment  allowed  by  the  justice.    The  court, 

without  any  expression  of  opinion,  refused  to  order  a  verdict  for 

^i  the  defendants,  and  permitted  the  plaintiff  to  become  nonsuit  as  to 

the  defendant  Clough,  and  permitted  the  amendment  allowed  by 
the  justice  to  be  stricken  out,  and  the  case  to  proceed  against  the 
defendant  Field  alone ;  to  all  which  the  defendants  excepted. 

Upon  the  completion  of  the  evidence  and  arguments  of  counsel, 
the  case  was  submitted  to  the  jury  upon  the  question  of  the  agency 
of  said  Smith,  and  the  jury  returned  a  verdict  for  the  plaintiff  to 
recover  the  sum  claimed. 

W.  D.  Crane  and  J.  T.  Alleny  for  the  defendant,  cited  Barry 
V.  Foylea,  1  Peters,  311 ;  TuUle  v.  Cooper,  10  Pick.,  281 ;  Coll. 
on  Part.  (5th  ed.),  682,  §  725 ;  7  Bac.  Ab.,  220,  and  cases  there 
cited ;  Hmerson  v.  Wilson,  11  Vt.,  357 ;  Bowman  v.  StoweU  et 
al,  21  Vt.,  309 ;   Winn  v.  Averill  et  al.,  24  Vt.,  283. 

2).  K.  Simonds,  for  the  plaintiff,  cited  Gen.  Sts.,  ch.  30,  §. 
78,  §  79 ;  Hurlhurt  v.  Hmdy  et  ah,  27  Vt.,  245  ;  Powers  v. 
Thayer  et  ah,  30  Vt.,  362;  Bmerson  v.  Wilson,  11  Vt.,  357; 
Bodge  v.  Tihston,  12  Pick.,  328 ;  Slater  v.  Nason,  15  Pick.,  345 ; 
Chiilford  v.  Adams,  19  Pick.,  376. 

The  opinion  of  the  court  was  delivered  by 
Wilson,  J.    This  suit  was  originally  commenced  before  a 
justice  against  the  defendant  Field  alone.     While  the  action  was 
_v  pending  before  the  justice,  one  Chas.  R.  Clough  was  joined  as 

p  co-defendant,  and  the  suit  thereafter  proceeded  before  the  justice 

^*  against  Field  &  Clough  as  partners.    They  recovered  judgment 

before  the  justice,  from  which  judgment  the  plaintiff  appealed. 
On  trial  of  the  suit  in  the  county  court,  that  court  ruled  that 
there  was  no  evidence  tending  to  show  that  the  firm  of  Field  & 
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Clough  was  liable,  and  that,  as  the  defendant  Field  had  the  sheep, 
the  only  question  of  fact  upon  the  evidence  was  whether  one 
Smith  was  agent  of  the  defendant  Field  in  purchasing  the  sheep 
of  the  plaintiflf.  The  county  court  pennitted  the  plaintiff  to  be- 
come nonsuit  as  to  the  defendant  Clough,  and  pennitted  the  amend- 
ment allowed  by  the  justice  to  be  stricken  out,  and  the  case  pro- 
ceeded against  Field  alone.  The  principal  question  presented  for 
adjudication,  is  whether  the  county  court  erred  in  allowing  the 
plaintifF  to  become  nonsuit  as  to  the  defendant  Clough,  and  to 
proceed  against  the  defendant  Field.  This  question  leads  us  to 
consider  the  statute  relating  to  the  misjoinder  and  non-joinder  of 
persons  as  defendants  in  actions  founded  on  contract. 

Section  78  of  chapter  30  of  the   General  Statutes  provides 
that,  "  In  any  action  founded  on  a  contract  express  or  implied,  or 
of  account  or  book  account,  pending  before  any  court  in  this 
state,  in  which  more  persons  than  one  are  defendants,  the  plaint- 
iff shall  be  entitled  to  judgment  against  such  as  may  be  defaulted, 
and  against  those  who  shall  upon  trial  be  found  liable,  notwith- 
standing it  shall  be  found  upon  said  trial  that  all  the  defendants 
m  said  action  are  not  jointly  liable."    It  is  claimed  by  the  de- 
fendant's counsel,  that  where  a  suit  is  brought  against  several,  in 
which  they  are  declared  against  as  joint  debtors,  a  recovery  must 
be  had  against  all  or  none.    Independent  of  the  statute  on  the 
subject,  this  objection  would  be  fatal  to  a  recovery  against  either 
of  the  defendants  in  this  action.     But  the  statute  is  remedial  in 
its  character ;  it  should  be  construed  in  reference  to  the  principles 
of  the  common  law,  and  receive  such  a  construction  as  will  re- 
press the  mischief  and  advance  the  remedy  according  to  the  inten- 
tion of  the  lawgiver.    We  are  agreed  that  the  statute   was 
intended  to  cover  all  cases  of  defendants  in  the  actions  to  which 
it  applies,  whether  the  defendants  are  described  and  declared 
against  as  partners,  or  otherwise  declared  against  on  a  joint 
contract.    K  the  legislature  had  intended  to  limit  the  opera- 
tion of  the  statute  to  a  contract  which  is  both  joint  and  several, 
or  to  except  from  the  provisions  of  the  statute  those  cases  where  .• 
the  defendants  are  declared  against  as  partners,  or  otherwise 
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declared  against  on  an  alleged  joint  contract,  some  provision 
excepting  such  cases,  would  have  been  inserted. 

The  statute  of  1885  extended  the  rule  of  the  court  of  chancery 
in  relation  to  the  joinder  of  parties,  to  actions  at  law  upon  con- 
tract. In  the  case  of  NoBh  v.  Skinner ,  12  Vt.,  219,  which  was 
tried  while  the  statute  of  1835  was  in  force,  the  defendant  Skin- 
ner, Henry  Bulkley,  Solomon  Bulkley  and  Henry  L.  Sabin,  the 
last  three  copartners  imder  the  style  and  firm  of  H.  &  S.  Bulkley 
ic  Co.,  were  sued,  and  declared  against  in  the  first  count  of  the 
declaration,  as  joint  promisors,  and  in  the  second  count  said 
Skinner  and  defendants  Bulkley  <fe  Co.  were  declared  against  as 
joint  guarantors  of  a  certain  note.  In  that  case  it  was  claimed 
by  the  defendant,  that,  inasmuch  as  the  declaration  issued  against 
Skinner  and  H.  k  S.  Bulkley  &  Co.,  the  plaintiff,  to  support  his 
declaration,  was  bound  to  prove  a  joint  contract  made  by  them 
all ;  but  the  court  in  delivering  the  opinion  in  that  case  say :  "Our 
statute  (1835)  provides  that,  when  any  of  the  defendants  are  not 
a  party  to  the  contract,  the  plaintiff  may  recover  against  the  other 
defendants  who  are  shown  to  have  made  the  contract."  The 
statute  of  1835  on  this  subject  was  repealed  by  the  Revised  Stat- 
utes of  1839.  The  provisions  of  the  statute  of  1851,  as  amended 
by  the  statute  of  1852,  are  substantially  the  same  as  those  con- 
tained in  sections  78  and  79  of  chapter  30  of  the  Greneral  Statutes. 
In  the  case  of  HurUmrt  v.  Rendy  et  al.y  27  Vt.,  245,  the  court 
say :  "  We  see  no  reason  to  doubt  that  the  statute  of  1851  allows 
all  courts  in  this  state,  in  all  actions  ex  contractu  against  more 
than  one  defendant,  to  render  judgment  against  such  as  are  found 
liable,  and  in  favor  of  those  not  found  liable."  In  Powers  v. 
Thayer  etal.y  30  Vt.,  363,  the  court  recognize  the  same  principle- 
In  the  present  case,  if  the  writ  had  originally  issued  against  Field 
&  dough  as  partners,  declaring  against  them  as  joint  promis- 
ors, the  declaration,  under  section  78  of  the  statute,  would  be 
treated  sufficient  to  entitle  the  plaintiff  to  recover  against  both 
defendants,  if  found  liable,  and,  by  the  same  provision  of  the 
statute,  it  would  be  a  sufficient  declaration  to  entitle  the  plaintiff 
to  judgment  against  either  of  the  defendants,  if  found  liable  as  a 
party  to  the  contract,  even  though  the  other  defendant  was  not 
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a  party  to  the  contract.  The  writ  was  not  originally  issued 
against  Clough,  but  he  was  joined  as  defendant  under  the  provi- 
sions of  section  79  of  said  chapter.  That  section  provides,  among 
other  things,  that,  if  it  shall  appear  at  any  time  before  final  judg- 
ment, that  any  other  person  or  persons  is  or  are  a  party  to  the 
contract,  and  ought  to  have  been  joined  in  said  suit  as  co-defend- 
ant or  co^efendants,  the  plaintiff  shall  have  a  right  to  take  out 
a  writ  of  summons  or  attachment,  in  which  shall  be  set  forth  the 
same  declaration  as  in  the  original  suit,  with  the  name  of  the  ad- 
ditional defendant.  It  further  provides  that,  in  case  said  writ  is 
duly  served  and  returned,  the  name  of  said  additional  defendant 
shall  be  entered  in  the  original  action,  and  the  same  shall  proceed 
and  be  adjudicated  in  the  same  manner  as  if  the  writ  had  origin- 
ally issued  against  such  defendants.  No  question  is  made  but  that 
Clough  was  duly  notified  of  the  suit,  and  that  his  name  was  reg- 
ularly entered  in  the  action  as  one  of  the  defendants  therein.  It 
is  said  by  the  defendant's  counsel,  that  evidence  which  tended  to 
show  either  of  said  firm  liable  individually,  is  not  admissiljle,  be- 
cause the  defendants  are  declared  against  as  joint  promisors,  and 
not  joint  and  several.  This  objection  is  answered  by  section 
78  of  said  statute;  besides  this,  under  a  similar  statute,  it  is 
held  no  groiind  of  variance  if  the  proof  does  not  show  that  all 
the  defendants  were  parties  to  the  contract.  12  Vt.,  219.  It  is 
further  objected  by  the  defendant,  that  the  declaration  or  cause  of 
action  could  not  be  restored  in  the  county  court  to  what  it  was 
before  the  amendment  made  by  the  justice.  This  proposition  is 
not  sound.  It  assumes,  1st,  that  the  cause  of  action  is  different 
from  that  set  forth  in  the  original  declaration  against  Field,  and 
inserted  in  the  writ  against  Clough  by  which  he  was  joined  as 
defendant.  2d,  the  defendant's  proposition  assumes  that  no 
judgment  could  be  rendered  against  either  defendant  alone,  un- 
less the  declaration  as  originally  made  against  Field,  and  set  forth 
in  the  writ  against  Clough,  could  be  restored,  nor  until  it  had 
been  restored  to  what  it  was  before  the  amendment  made  by  the 
justice.  In  the  original  suit  the  plaintiff  first  sought  to  recover 
against  Field  alone,  claiming  that  the  sheep  were  purchased  by 
him  of  the  plaintiff.    On  the  trial  before  the  justice  there  was 
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evidence  tending  to  show  that  the  sheep  were  purchased  by  Field 
&  Clough  as  partners.  Clough  was  joined  as  defendant,  and 
then  the  questions  in  issue  were  whether  Field  &  Clough  were 
liable,  and  if  not  so  liable,  whether  either  of  them  was  liable  to 
pay  the  plaintiff  for  the  sheep,  the  alleged  sale  of  which  to  Field, 
or  Field  &  Clough,  was  and  is  the  only  contract  or  cause  of  ac- 
tion disclosed  by  the  pleadings  or  evidence  in  the  case.  Section  79 
above  mentioned  provides  that,  when  the  name  of  said  additional 
defendant  shall  have  been  entered  in  the  original  action,  the 
parties  shall  have  a  right  to  plead  in  the  same  manner  oa  if  9ueh 
action  had  been  originally  brought  against  all  of  said  defendants. 
By  this  provision  of  the  statute,  the  plaintiff  had  a  right  to  file  a 
declaration  declaring  against  the  defendants  as  partners  and  joint 
promisors  in  respect  to  the  sale  of  the  sheep  to  them,  in  the  same 
manner  as  he  could  and  probably  would  have  done  in  the  original 
writ  and  declaration,  if  that  writ  had  originally  issued  against 
both  defendants.  And  this  is  all  the  amendment  the  defendant 
claims  was  allowed  by  the  justice.  It  does  not  appear  that  any 
amendment  was  made,  not  authorized  or  rendered  necessary  in 
consequence  of  the  joinder  of  Clough  as  defendant.  It  is  the 
same  debt  which  the  plaintiff  sought  to  recover  when  the  writ 
and  declaration  originally  issued  against  Field  alone.  The  join- 
der of  Clough,  and  proceedings  against  him,  were  for  the  purpose 
of  determining  whether  he  was  a  party  to  the  contract.  He  was 
not  found  liable,  and  was,  under  the  statute,  entitled  to  be  dis- 
charged or  have  a  judgment  in  his  favor,  and  the  case  might 
legitimately  proceed  against  Field  the  same  as  if  Clough  had  not 
been  joined.  After  Clough  was  discharged,  the  amendment  al- 
lowed by  the  justice  was  of  no  importance  whatever,  and  it  could 
not  affect  the  right  of  the  plaintiff  to  proceed  against  Field.  It 
was  not  error  for  the  county  court  to  allow  the  amendment  to  be 
stricken  out,  nor  was  it  necessary  to  strike  it  out  in  order  to  pro- 
ceed against  Field.  There  is  no  doubt  that,  if  the  action  had  been 
originally  brought  against  Field  &  Clough,  declaring  against 
them  as  they  are  declared  against  by  the  amendment  allowed  by 
the  justice,  judgment  might  be  taken  against  Field  alone,  if  found 
liable,  even  though  Clough  was  not  found  liable.  This  being  so, 
it  would  be  strange  if  the  joinder  of  Clough  agreeably  to  the 
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statute,  would  prevent  a  recovery  against  Field,  when  the  statute 
expressly  provides  that  the  case  shall  proceed  and  be  adjudicated, 
and  the  parties  shall  have  a  right  to  plead,  in  the  same  manner  as 
if  the  action  had  been  originally  brought  against  both  defendants. 
Upon  the  finding  of  the  jury,  the  plaintiff  is,  by  section  78,  en- 
titled to  judgment  against  Field,  notwithstanding  it  was  not  found 
that  Clough  was  jointly  liable  with  Field.  If  the  action  had  been 
originally  brought  against  Field  &  Clough,  the  entry  of  the 
lumsuit  as  to  Clough,  xmder  the  circumstances,  would  not  require 
any  amendment  of  the  writ  or  declaration  in  order  to  proceed 
against  Field  to  final  judgment.  By  the  joinder  of  Clough  under 
section  79,  and  the  amendment  allowed  by  the  justice,  the  action 
was  then  against  Field  &  Clough,  the  same  as  if  the  writ  and 
declaration  as  amended  by  the  justice,  had  originally  issued 
against  both  defendants ;  and  it  was  just  as  unnecessary  to  strike 
out  the  amendment  made  by  reason  of  the  joinder  of  Clough,  as 
it  would  have  been,  if  both  had  been  originally  joined,  to  have 
amended  the  writ  or  declaration  as  against  Field,  after  a  nonsuit 
as  to  Clough.  If  there  had  been  any  testimony  tending  to  show 
that  the  firm  of  Field  &  Clough  was  liable,  the  parties  could  have 
claimed  that  the  question  as  to  the  liability  of  that  firm,  should 
be  submitted  to  the  jury  upon  the  evidence.  In  all  cases  where 
there  is  testimony  tending  to  show  that  all  of  the  defendants  are 
liable,  and  the  cause  is  submitted  to  the  triers  upon  the  evidence, 
it  ootQd  not  be  known,  until  after  judgment  or  verdict,  how  many 
and  which  of  the  defendants  would  be  found  liable.  Under  such 
circumstances,  the  plaintiff  could  not  know  before  judgment  or 
verdict,  what  amendment  the  finding  of  the  jury  or  judgment  of 
the  court  would  require  should  be  made  or  stricken  out,  in  order 
to  make  the  declaration  show,  upon  its  face,  that  the  action  was 
against  such  defendant  or  defendants  only  as  were  liable ;  nor 
does  the  statute  require  any  such  amendment  of  the  writ  or  dec- 
laration on  trial.  A  declaration  which  is  sufficient  to  hold  all  the 
defendants  to  a  trial,  is  sufficient  under  the  statute  to  support  a 
judgment  against  any  one  or  more  of  the  defendants  who  shall 
npon  trial  be  found  liable. 

The  judgment  of  the  county  couVt  is  affirmed. 
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S.  N.  Mason,  administrator  op  Thomas  Hyde,  and  Lovina 

Mason,  appellants,  v.  Horace  H.  Hyde,  and  John 

C.  Page,  his  guardian,  appellees. 

Soldier*8  Bounty.      Town  Order.     Grjft. 

Where  the  oonsideration  for  an  enlistment  to  the  credit  of  a  town  was  an  agreement  by 
the  town  with  the  soldier,  eyidenoed  by  a  town  order,  to  pay  a  thousand  dollars  boonly 
with  interest  to  the  soldier's  minor  son  when  he  should  attain  his  majority,  and,  if  he 
should  befbre  that  time  decease,  then  to  the  soldier's  wife,  it  was  held  that  the  title  to 
the  money  and  order  was  flrom  its  origin  rested  in  the  son,  and  was  no  part  of  the 
estate  of  the  soldier,  he  having  died  in  the  service. 

Thomas  Hyde  enlisted  in  the  army  to  the  credit  of  the  town  of  Barton,  upon  consider- 
ation that  the  town  should  pay  a  bounty  of  $1000,  but  under  an  arrangement  that  the 
town,  instead  of  paying  the  bounty  to  Thomas,  tfiould  pay  it  with  interest  to  his  minor 
son,  Horace  H.  Hyde,  when  he  should  arrive  at  the  ago  of  twenty^one  years  ;  but  in 
case  of  his  decease  before  that  date,  the  same  should  be  paid  to  Lovina,  the  wife  of 
Thomas.  By  agreement  of  the  parties,  the  interest  on  the  $1000  was  computed  and  added 
to  the  principal,  and  the  town,  as  evidence  of  the  contract,  executed  a  town  order  as 
follows : 

"Town  Oroxb. 

Barton,  August  7,  1864. 
On  the  twenty-second  day  of  February.  1875,  for  value  received,  pay  u>  Horace  H. 
Hyde,  son  of  Thomas  Hyde  and  Lovina  Hyde,  or,  in  case  of  the  decease  of  the  said  Horace 
before  the  maturity  of  this  draft,  then  in  thai  case  to  the  order  of  Lovina  Hyde,  the  sum 
of  1814  dollars,  without  interest." 

Which  was  duly  executed.    Heldf  that  the  title  to  the  money  and  order  was  firom  its 
origin  vested  in  Horace  H.  Hyde,  and  was  no  part  of  the  estate  of  Thomas  Hyde. 

The  question  whether  the  town  will  have  a  delbnse  upon  maturity  of  the  order,  and  the 
question  of  the  said  Lovina's  rights  in  case  Horace  should  die  leaving  a  widow  or  issuer 
not  decided  in  this  case. 

Appeal  from  a  decision  and  decree  of  the  probate  court.  The 
county  court,  at  the  June  term,  1867,  Peck,  J.,  presiding,  affirmed 
the  decree  of  the  probate  court,  to  which  the  plaintiflFs  excepted. 

The  facts  are  fully  stated  in  the  opinion  of  the  court. 

John  H.  Prentiss,  for  the  plaintiflfs. 

The  selectmen  have  no  power  by  drawing,  nor  the  treasurer  by 
acceptance  of,  an  order  payable  otherwise  than  on  demand,  to 
bind  the  town.  Gen.  Sts.,  ch.  15,  §  61,  §  71.  Neither  can  the  town 
by  vote  do  so.  Gen.  Sts.,  ch.  15,  §  95.  To  do  so  would  be,  in 
eflFect,  an  issue  of  bills  of  credit,  and,  if  it  may  be  done  in  one  in- 
stance, it  may  be  done  in  all,  and  towns  may  thus  cast  all  their 
pecuniary  burdens  on  future  generations. 

If  the  son  have  any  title  to  this  $1000  debt,  or  to  the  order 
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which  is  only  evidence  of  the  debt,  it  is  by  virtue  of  a  gift  from 
the  father,  who  was  the  meritorious  cause  of  the  debt,  and  from 
whom  the  consideration  moved  that  created  it.  It  is  only  on  the 
ground  of  a  gift^  that  it  is  claimed  by  the  son,  and  the  claim  is  a 
concession  that  it  was  once  of  the  estate  of  the  father  to  give. 
It  is  a  sufficient  answer  to  this  claim  of  a  gift,  that  it  was  never 
perfected  by  delivery. 

Suppose  the  son  should  die  a  minor,  leaving  lawful  creditors,  or 
a  wife,  or  heirs  of  his  body.  In  such  case,  the  ruling  of  the  county 
court  would  divest  Lovina  Hyde  of  the  money  and  order,  though 
,  the  contingency  happen  which  the  order  shows  was  contemplated, 
and  would  defeat  the  expressed  purpose  and  terms  of  the  order. 
The  effect  of  the  ruling  is  to  uphold  and  affirm  what  is  claimed 
by  the  other  side  to  be  the  contract,  will  or  act  of  Thomas  Hyde, 
so  far  as  it  relates  to  the  son,  and  to  repudiate  it  so  far  as  relates 
to  the  wife. 

By  the  terms  of  the  order,  the  gift  to  the  son,  if  he  should  die 
an  infant,  would  be  in  the  nature  of  a  lapsed  legacy,  but  to  hold 
it  to  be  so  in  such  case,  would  be  repugnant  to  that  part  of  the 
order  which  relates  to  Lovina  Hyde ;  for  if  the  gift  to  the  son 
should  lapse,  the  money  and  order  would  sink  into  the  residuum 
of  Thomas  Hyde's  estate,  intestate,  and  go,  under  the  statute  of 
distrilmtiony  to  his  heirs  at  law,  but  in  no  part  to  Lovina  Hyde  by 
tnrttie  of  the  order ^  or  as  a  gift.  The  ruling  of  the  county  court 
is  inconsistent  with  the  idea  of  a  lapsed  legacy,  as  well  as  repug- 
nant to  the  order ;  for  if  the  money  or  order  were  never  of  the 
estate  of  Thomas  Hyde,  though  the  son  should  die  an  infant, 
there  would  be  no  gift  to  lapse.  Where  a  bequest  is  made  to  a 
legatee  "  at  the  age  of  twenty-one,"  or  "  if  he  attain  such  age," 
this  is  such  a  description  of  the  person  who  is  to  take  it,  that,  if  the 
legatee  do  not  sustain  the  character  at  that  time,  the  legacy  wiU 
feil.  The  time  when  it  is  to  be  paid,  is  attached  to  the  legacy  it- 
self. Those  words  create  a  condition  precedent,  and  na  interest 
vests  in  him  unless  he  attain  that  age.  Jennings  v.  Looks,  2  P. 
Wms.,  276  ;  Parsons  v.  Parsons,  5  Ves.,  578  ;  Sansbury  v.  Bead, 
12  Ves.,  75 ;  ErringUm  v.  Chapman,  lb.,  20 ;  Doe  v.  Lea,  3  Term, 
41 ;  2  Bl.  Com.,  518 ;  Bolger  v.  MackeU,  5  Ves.,  509 ;  Bats- 
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ford  V.  Kebhell,  3  Ves.,  363 ;  Holm^B  v.  Cradock,  3  Ves.,  317. 
If  a  bequest  be  made  to  an  infant  at  his  age  of  tventy-one 
years,  and,  if  he  die  before  that  age,  then  over  to  another,  b 
such  case  the  legatee  over  does  not  claim  under  the  infant,  but 
the  bequest  over  to  him  is  a  distinct  substantive  bequest,  and  is 
to  be  paid  on  the  death  of  the  infant  under  twenty-one. 
Laundy  v.  Williams^  2  P,  Wms.,  478 ;  Crichett  v.  Dolby,  3  Ves., 
10  ;  Mackell  v.  Winter,  3  Ves.,  636. 

The  fact  that  a  note  or  order  is  taken  payable  to  a  third  per- 
son, does  not  help  at  all  to  vest  the  title  in  the  third  person, 
without  delivery.  Camp  v.  Scott  and  tr.,  14  Vt.,  387 ;  WiUiaTm 
V.  Shepherd  and  tru%tee  ar!d  claimant,  33  Vt.,  164. 

By  the  statute  (Acts  of  1864,  No.  7),  this  bounty  money  goes 
to  the  widow.  Thomas  Hyde  had  no  legal  power  by  this  order 
to  divest  the  widow  of  any  share  in  the  bounty  money. 

Dale  ^  Bobinson,  for  the  defendants,  insisted  that  the  title  to 
the  bounty  money  or  order,  from  its  inception,  vested  in  Horaoe 
H.  Hyde.  No  money  or  order  was  due  fr<»n  the  town  to  anybody 
until  the  completion  of  the  contract  between  the  intestate  and  the 
town,  and  then  was  so  far  vested  in  Horace  H.  that  Thomas  had 
no  more  control  of  it  than  the  veriest  stranger.  Having  never 
been  Thomas  Hyde's,  it  is  no  portion  of  his  estate,  and  could  not 
be  assigned  to  any  one  as  such. 

The  opinion  of  the  court  was  delivered  by 

WiusoN,  J.  This  was  an  appeal  from  the  decision  and  decree 
of  the  probate  court  to  the  county  court,  upon  a  petition  for  an 
assignment  of  personal  property  to  the  said  Lovina,  as  widow  of 
Thomas  Hyde,  deceased.  Among  the  property  inventoried  and 
returned  to  the  probate  court  by  the  administrator,  S.  N.  Mason, 
as  the  property  of  the  estate  of  the  said  Thomas,  was  a  certain 
town  order,  drawn  by  the  selectmen  of  the  town  of  Barton  on 
the  treasurer  of  that  town,  dated  August  7, 1864,  for  the  sum  of 
$1814,  without  interest,  payable  on  the  22d  day  of  February, 
1875,  to  Horace  H.  Hyde,  if  living  at  that  date,  but,  if  not  living 
at  that  time,  to  be  paid  to  the  said  Lovina.    In  relation  to  the 
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origin,  consideration  and  ownership  of  the  order  in  question,  it 
appears  that  in  August,  1864,  at  the  date  of  the  order  and  just 
previous,  the  town  of  Barton  was  raising  men  to  fill  the  quota  of 
the  town  to  serve  in  the  army  of  the  United  States,  under  a  call 
of  the  president,  and  was  paying  flOOO  bounty  to  each  volun- 
teer. The  said  Thomas  Hyde  proposed  to  enlist  into  the  said  mili- 
tary service  to  the  credit  of  the  town  of  Barton,  if  it  could  be 
80  arranged,  in  respect  to  the  town  bounty,  that  his  son,  Horace 
H.  Hyde,  would  be  sure  of  the  f  1000  town  bounty  when  he  ar- 
rived to  the  age  of  twenty-one  years,  he  being  at  that  time  in  his 
eleventh  year.  Thomas  Hyde,  on  the  6th  day  of  August,  1864, 
did  enlist  into  the  said  service  to  the  'credit  of  Barton,  under  an 
agreement  with  that  town,  that  the  town,  instead  of  paying  to 
Thomas  Hyde  a  bounty  of  f  1000,  should  pay  to  his  son,  Horace 
H.,  the  11000  bounty  and  interest  thereon,  on  the  22d  day  of 
February,  1875,  on  which  day  the  said  Horace  H.,  if  living, 
would  arrive  to  the  age  of  twenty-one  years ;  but,  in  case  of  his 
decease  before  that  date,  the  sum  specified  in  the  order  should  be 
paid  to  his  mother,  the  said  Lovina.  It  appears  that,  by  agree- 
ment of  the  parties,  the  interest  on  the  one  thousand  dollars  was 
computed  and  added  to  the  principal,  and  the  town,  as  evidence 
of  the  contract,  executed  a  town  order  in  the  words  and  figures 
following,  viz.: 

"Town  Order. 

Barton,  August  7, 1864. 
On  the  twenty-second  day  of  February,  1875,  for  value  re- 
ceived, pay  to  Horace  H.  Hyde,  son  of  Thomas  Hyde  and  Lo- 
vina Hyde,  or,  in  case  of  the  decease  of  the  said  Horace  be- 
fore the  maturity  of  this  draft,  then  in  that  case  to  the  order  of 
Lovina  Hyde,  the  sum  of  1814  dollars,  without  interest. 

Mark  nSS;  }  Selectmen  of  Barton. 
"Bp  the  Treasurer  of  the  town  of  Barton,  Vt."* 

(U.  S.  fltamps,  96  cents.] 

*  The  sftid  Loyios,  upon  request  of  the  said  Thomas  Hyde,  after  his  enlistment 
ttd  after  the  said  arrangement  with  the  town,  deposited  the  said  order  with 
OM  Amos  C.  Robinson,  to  be  put  in  his  safe  for  safe  keeping,  and  two  months 
tftenwd  got  it  from  tiie  said  Robinson,  and  ever  after  kept  it  in  her  posses- 
«0D  imtil  it  passed  into  the  hands  of  the  said  administrator.  Rxportxk. 
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Thomas  Hyde  died  in  the  United  States  hospital  at  Mont*^ 
peKer,  March  7,  1865,  leaving  living  his  son,  the  said  Horace 
H.,  his  only  lineal  descendant,  and  the  said  Lovina,  his  widow,  who 
has  since  married  the  said  Mason,  administrator  of  her  late  hus- 
band, Thomas  Hyde. 

It  is  claimed  by  the  appellants,  that  the  sum  of  money  specified 
in  the  order  is  a  part  of  the  estate  of  Thomas  Hyde,  and  that  it. 
should  have  been  so  considered  and  treated  by  the  court  below. 
The  appellees  claim  that,  by  the  terms  of  the  original  agreement, 
ajid  legal  effect  of  the  order,  the  money  belongs  to  Horace  H. 
Hyde,  and  not  to  the  estate  of  Thomas  Hyde.    Upon  the  evidence 
stated  in  the  bill  of  exceptions  and  therein  referred  to,  the 
county  court  affirmed  the  decree  of  the  probate  court,  upon  the 
ground  that  the  title  to  the  town  bounty  money  and  order  was 
from  its  origin  vested  in  Horace  H.  Hyde,  and  was  no  part  of 
the  estate  of  Thomas  Hyde.    We  are  agreed  that  the  judgment 
of  the  county  court  is  correct.    No  question  is  made  but  that 
Thomas  Hyde  was  of  sound  mind,  and  capable  of  making  a  con- 
tract, at  the  time  of  entering  into  the  agreement  with  the  town  as 
to  the  town  bounty,  and  as  to  whom  it  should  be  paid  to.   The  pay- 
ment of  a  town  bounty  may  be  regarded  more  in  the  nature  of  an 
inducement  to  enlist  to  the  credit  of  the  town  offering  the  bounty, 
and  as  a  consideration  for  the  credit  to  such  town,  than  as  a  con- 
sideration for  military  service  to  be  performed.    The  general  and 
state  governments  had  made  provision  for  the  monthly  payment 
to  soldiers  for  their  military  services,  by  which  they  were  very 
liberally  compensated ;  and,  besides  this,  the  general  government 
made  provision  for  the  payment  of  bounties  to  them.    The  credit- 
ors of  Thomas  Hyde  could  have  no  claim  on  the  bounty,  unless  by 
his  consent,  even  if  it  had  been  made  payable  to  him.   He  had  ren- 
dered no  service  to  the  town,  and  they  were  not  indebted  to  him. 
He  was  at  liberty  to  enlist  into  the  military  service  of  the  UnHed 
States  to  the  credit  of  Barton,  without  any  town  bounty  at  all, 
or  to  require  the  town  to  pay  him  the  offered  bounty  at  the  tipie 
of  his  muster,  as  a  condition  on  which  he  would  enlist  to  the 
credit  of  that  town.    But  it  seems  that  he  felt  a  deep  interest  in 
the  welfare  and  prosperity  of  his  son  Horace.    He  had.  a  legaL 
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right  to  allow,  and  very  properly  did  allow,  the  town  to  make  his 
son  Horace  the  recipient  and  owner  of  the  bounty,  and  to  make 
the  contract  he  did  make  with  the  town,  by  the  terms  of  which 
■the  town  of  Barton  should  become  debtor  to  his  son  fdr  the 
bounty,  in  consideration  of  the  said  enlistment.  By  the  enlistment 
and  muster  of  Thomas  Hyde,  he  had  performed  on  his  part  his 
contract  with  the  town.  But  the  town  never  became  indebted  to 
Thomas  Hyde,  by  reason  of  his  enlistment  or  muster.  He  en- 
listed upon  the  express  condition  that  the  town  would  become 
indebted  to  his  son  for  the  town  bounty.  When  he  enlisted,  the 
town  became  indebted  to  his  son,  just  as  the  parties  agreed.  The 
order  was  drawn  payable  to  his  son  Horace.  The  legal  title  to 
the  order,  and  the  money  therein  specified,  vested  in  Horace  H. 
Hyde  6rom  the  beginning,  and  there  was  no  necessity  of  any  further 
delivery  of  the  order,  in  order  to  perfect  his  title  to  the  property. 
There  is  no  statute  in  this  state  against  the  contract  in  question. 
The  statute  in  relation  to  wills,  is  not  applicable  to  this  case.  The 
town  never  was  indebted  to  Thomas  Hyde,  and,  consequently,  is 
not  indebted  to  liis  estate.  His  estate  has  no  interest  in  the  order, 
either  present  or  prospective.  The  liability  is  fixed  by  the  order. 
It  is  not  in  the  nature  of  a  gift  by  the  father  to  his  son,  but  it  is  a 
contract  entered  into  between  the  father  and  the  town  of  Barton, 
as  to  the  conditions  on  which  the  father  would  enlist  to  the  credit 
of  Barton,  and  go  into  the  military  service  of  the  United  States, 
viz. :  that  the  town  should  pay  his  son,  when  twenty-one  years  of 
age,  £he  sum  agreed  on.  The  money  belongs  to  the  son,  and 
the  law  will  protect  his  rights,  according  to  the  terms  of  the  con- 
tract. 

There  is  no  occasion  to  consider  whether  the  town  has,  or  may 
have  a  defense  to  the  order  when  it  shall  have  matured ;  nor  to 
inquire  what  will  be  the  rights  of  the  mother,  if  Horace  H.  Hyde 
should  die  leaving  a  widow  or  issue.  These  questions  can  be 
settled  when  they  arise  and  come  properiy  before  the  court. 

The  judgment  of  the  county  court  is  aflSrmed. 
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J.  C.  Stimpson  and  S.  M.  Field  v.  A.  W.  Putnam  and  Mar 
THA  P.  Putnam  * 

[In  Chancery.] 

Contempt.     Injunction.    Mortgage. 

A  writ  of  injanction  laroed  to  restrain  the  defbndanta  flrom  removing  certain  maohineiy 
which  was  in  their  poflsesaion,  heldf  that  they  would  be  gnllty  of  a  oontempt  if  tb^ 
stood  by  and  quietly  snilbred  it  to  be  remoyed,  eren  though  they  did  not  thenuelTes 
aoUvely  partioii>ate  in  the  removal. 

The  Ikot,  if  true,  that  an  ii^junotion  was  improperly  granted,  is  a  reason  for  its  dissolution; 
but  until  dissolved  it  must  be  obeyed,  no  matter  how  unreasonable  in  its  tenns  or 
ui^ust  in  its  operation.  The  ii^unction  in  this  case  held  to  have  been  properly  granted, 
and  no  iket  is  established  which  would  warrant  its  dissolution,  and  much  less  absdve 
the  defendants  from  liability  for  disobeying  it. 

This  iAjunotion  upon  the  removal  of  the  machinery  was  granted  upon  the  statement 
that  it  was  covered  by  the  terms  of  a  certain  mortgage.  It  turned  out  that,  althouf^ 
both  parties  meant  to  have  the  mortgage  cover  this  machinery,  and  supposed  it  did 
the  language  of  the  description  was  such  as  not  to  include  it.  Heldf  that  equity 
will  treat  that  as  having  been  done  which  ought  to  have  been  done,  and  the  case 
upon  the  proceeding  for  contempt  will  be  disposed  of  as  it  would  be  if  no  mistake 
had  occurred  in  writing  the  mortgage. 

The  object  of  the  proceeding  for  contempt  is  twofold:  first,  to  punish  the  guilty  party*, 
secondly,  to  compel  restitution  to  the  party  ii^ured. 

In  this  case,  the  court  finding  that  the  violation  of  the  injunction  was  willfU,  and  done 
secretly  and  corruptly,  and  the  orators'  decree  of  foreclosure  upon  the  mortgage  having 
become  absolute,  and  it  being  very  clear  and  manifest  that  the  mortgage  was  in- 
tended and  understood  by  the  parties  to  cover  the  machinery  which  the  defondants 
removed  in  violation  of  the  injunction,  the  court  held  that  the  orators  were  entitled 
to  summary  relief  in  this  proceeding,  without  waiting  for  proceedings  to  reform  the 
mortgage,  or  the  decree  upon  it,  and  accordingly  gave  the  orators  a  final  decree  for 
the  value  of  the  machinery  removed. 

Petition  in  chancery.  The  petition  set  forth  that  A.  W. 
Putnam  and  0.  H.  Saunders  executed  two  mortgage  deeds  of  cer- 
tain land  in  Newport  in  the  county  of  Orleans,  one  on  the  29th 
day  of  March,  1864,  running  to  the  complainant  Field,  to  secure 
an  indebtedness  of  $857.50  to  said  Field,  and  one  on  the  1st  day 
of  November,  1864,  running  to  the  complainant  Stimpson,  to  se- 
cure an  indebtedness  of  $3200  to  said  Stimpson  ;  that,  said  Put- 
nam and  Saunders  having  failed  and  neglected  to  pay  said  sums, 
etc.,  the  complainants  respectively  obtained  decrees  of  fore- 
closure upon  said  mortgages,  at  the  June  term,  1866,  of  the 

*  Reported  by  request  of  oounael.  Rsfortee*. 


AUGUST  TERM,  1868.  239 

Stimpson  et  al.  v.  Patoam  et  al. 

county  court ;  that,  after  the  execution  of  said  mortgage  deeds  to 
the  complainants,  said  Saunders  quitclaimed  all  his  right,  title 
aad  interest  in  and  to  said  premises  to  said  Putnam  ;  that,  aft;er 
the  execution  of  said  quitclaim  deed,  said  Putnam  conveyed  said 
land  and  premises  to  Martha  P.  Putnam ;  that  said  real  estate 
consisted  of  a  piece  of  land  of  about  one  acre,  and  a  lime- 
kihi,  wharf  and  machinery,  situated  on  said  land ;  that  on  the 
22d  day  of  November,  1866,  said  A.  W.  and  Martha  P.  Putnam 
and  divers  other  persons  commenced  taking  down  said  limekiln  ; 
that  said  complainants,  having  reason  to  believe  that  said  A.  W. 
and  Martha  P.  Putnam  intended  to  take  down  said  limekiln  and  re- 
move the  same,  together  with  the  machinery  thereon  situated,  on 
the  23d  of  November,  1866,  upon  petition  to  the  court  of  chan- 
cery verified  upon  oath,  and  filing  a  good  and  suflScient  bond  in 
the  sum  of  $1000,  obtained  an  injunction  on  said  A.  W.  and 
Martha  P.  Putnam,  their  servants,  agents  and  workmen,  restrain- 
ing them  from  removing  or  tearing  down  the  buildings,  lime- 
Khi  or  machinery  set  forth  and  described  in  said  petition,  or 
any  part  or  portion  thereof,  or  committing  any  waste  thereon,  until 
the  payment  into  court  of  the  balance  due  the  complainants  by 
?irtue  of  their  respective  decrees  of  foreclosure,  or  imtil  the 
further  order  of  court  modifying  or  dissolving  said  injunction ; 
that  on  the  3d  day  of  December,  1866,  service  of  said  petition,  or 
bill  of  complaint,  and  injunction,  was  duly  made  on  said  A.  W. 
^Putnam,  and  said  bill  was  duly  returned  at  the  December  term, 
1866,  of  the  court  of  chancery,  and  entered  upon  the  docket 
of  said  court,  and  on  motion  of  the  defendants'  attorneys,  the  fol- 
lowing order  was  made,  to  wit : 

"  Continued  for  notice  to  Martha  P.  Putnam  by  publication  in  the 
Express.  Motion  to  dissolve  injunction  filed.  On  motion  of  the 
defendants,  the  injunction  heretofore  granted  is  so  far  modified  as 
to  allow  the  defendants  to  make  any  necessary,  proper  or  needful 
repairs  upon  the  premises. 

"By  consent  of  parties,  Nathan  C.  Page  is  appointed  receiver,  so 
iar  as  relates  to  the  steam-engine,  to  dispose  of  it  at  such  price  as 
he  deems  reasonable,  or  for  the  best  interest  of  the  parties,  with  a 
view  to  the  avails'  being  paid  over  to  one  or  both  of  the  orators, 
to  apply  on  the  decrees  mentioned  in  the  orators'  bill,  or  the  de- 
cree rendered  at  this  term  in  favor  of  Field  against  the  defendants ; 
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to  be  paid  by  the  receiver  when,  on  motion,  he  shall  hereafter 
be  ordered  by  the  chancellor." 

June  term,  1867,  continued. 

The  petition  further  alleged  that  A.  W,  Putnam  had  been  in 
full  possession  of  said  premises  from  the  date  of  said  mortgage 
to  the  17th  day  of  July,  1867 ;  that  he  had  disobeyed  said  injunc- 
tion in  the  following  particulars,  to  wit :  he  had  taken  down  the 
engine  and  boiler  mentioned  in  the  original  mortgage,  also  all  the 
shafting  and  other  machinery  connected  with  said  limekiln,  and 
had  taken  the  same  away  from  said  premises,  and  had  taken  out, 
or  caused  to  be  taken  out,  the  inside  of  said  limekiln ;  that  said 
limekiln  was  a  patent  limekiln,  and  the  right  to  build  and  use  the 
same  cost  a  large  amount  of  money;  that  the  inside  of  said 
limekiln  was  built  mostly  of  fire-bricks,  and  that  said  fire-bricks 
are  very  much  more  expensive  than  common  bricks;  that  said 
A.  W.  Putnam  had  sold  or  taken  away  the  same,  and  had  dis- 
obeyed said  injunction  in  every  particular. 

The  petition  further  alleged  that  the  machinery  and  property 
taken  from  said  premises,  lessened  the  value  of  the  same  to 
the  amount  of  forty-five  hundred  dollars ;  that  all  of  said  waste 
was  committed  without  the  knowledge  or  consent  of  the  com- 
plainants, and  since  the  issuing  and  service  of  said  writ  of 
injunction ;  that  they  never  had  any  knowledge  of  said  machin- 
ery or  limekjln  being  meddled  with  after  the  granting  of  sdd 
injunction,  until  the  16th  day  of  July,  1867 ;  that  said  engine 
was  taken  down  and  disposed  of  without  the  knowledge  or  con- 
sent of  said  Nathan  G.  Page. 

PBAYEB. 

"  Wherefore  your  complainants  pray  that  your  honor  will,  in 
consideration  of  the  breach  of  said  injunction,  issue  a  writ  of  at- 
tachment against  said  defendants,  and  order  that  said  defendants 
stand  committed  to  the  conunon  jail  at  Irasburgh  in  and  for  said 
county  of  Orleans,  until  he  or  they  pay  to  your  complainants  the 
amount  of  damages  they  have  sustained  in  consequence  of  the 
taking  down  of  said  limekiln  and  machinery,  and  the  removing  of 
the  same,  together  with  all  the  cost  and  expenses  of  your  com- 
plainants in  procuring  said  application  and  writ  of  attachment^ 
together  with  such  fine  as  to  your  honor  shall  seem  meet/' 
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The  complainants  farther  alleged  ^^  that  they  have  good  reason 
to  believe,  and  do  believe,  that  the  defendant  A.  W.  Putnam  is 
«bont  to  abscond  and  remove  from  this  state,  in  which  case  your 
complainants  would  be  entirely  remediless  in  the  premises; 
wherefore  your  complainants  pray  that  your  honor  will  issue  an 
£x  parte  writ  against  said  A.  W.  Putnam,  under  such  order  and 
upon  such  terms  as  to  your  honor  shall  seem  meet." 

The  petition  was  duly  signed  and  sworn  to. 

Upon  the  presentation  of  the  complaint  and  affidavits  in  support 
lihereof,  the  chancellor  issued  the  following  warrant  for  the  arrest 
of  the  defendant. 
STATE  OP  VERMONT, )  To  any  sheriff  or  constable  in  the  state, 

CALEDONIA   COUNTY,  SS,      )  GREETING  : 

The  foregoing  prayer  and  complaint  on  oath,  and  proofs  and 
affidavits  hereto  attached  in  support  thereof,  having  been  exhib- 
ited to  me,  therefore,  by  the  authority  of  the  state  of  Vermont 
you  are  hereby  commanded  to  deliver  to  said  Alfred  W.  Putnam 
true  and  attested  copies  of  said  prayer,  complaint,  proofs  and 
affidavits,  and  of  this  precept,  and  to  attach  the  body  of  said 
Alfred  W.  Putnam,  and  him  safely  keep  so  you  have  him  to  ap- 
pear as  soon  as  may  be  before  the  subscribing  authority  at  the 
court-house  in  St.  Johnsbury  in  the  county  of  Caledonia,  tiien  and 
there  to  answer  for  the  contempt  in  said  complaint  alleged,  and 
to  show  cause,  if  any  he  have,  against  the  same,  and  to  abide  such 
further  order  and  decree  as  then  and  there  may  be  made  by  the 
chancellor  in  the  premises. 

Hereof  fail  not,  but  make  due  service  and  return. 

Given  under  my  hand,  at  St.  Johnsbury  in  the  county  of  Cale- 
donia, this  first  day  of  August,  A.  D.  1867. 

Benj.  H.  Steele,  Chancellor. 

The  warrant  having  been  duly  served,  and  the  prisoner  brought 
before  the  chancellor,  August  6, 1867,  the  proceedings  were  had 
indicated  in  the  following  papers. 

J.  C.  Stimpson  and  S.  M.  Field  v.  )  IN  CHANCERY, 
A.  W-  Putnam  and  Martha  P.  Putnam.  J  obleans  county. 
STATE  OF  VERMONT, )  On  a  preliminary  hearing  of  the 
CALEDONIA  COUNTY,  S8.  )  matters  alleged  in  the  foregoing  pe- 
tition, motion  and  complaint  of  S.  M.  Field  and  J.  C.  Stimpson 
against  A.  W.  Putnam,  alleging  that  said  A.  W.  Putnam  has 
been  gmlty  of  a  contempt  of  court,  in  that  he  has  broken  the  com- 
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mands  of  an  injunction  allowed  in  a  cause  in  favor  of  said  Fidd 
and  Stimpson  as  orators,  against  said  Putnam  and  Martha  P.  Put- 
nam as  defendants,  which  cause  was  entered  in  the  chancery  docket 
of  Orleans  county  at  the  December  term,  1866,  both  parties  ap- 
peared, and  the  defendant  prayed  that  a  delay  might  be  given  him  to 
take  evidence  in  answer  to  the  evidence  against  him  now  produced, 
and  further  prayed  that,  pending  the  proceedings,  he  may  be  al- 
lowed to  go  at  large,  upon  filing  with  the  court  a  bond  in  favor  of 
the  orators  to  abide  all  orders  of  court  in  the  premises.  Nov, 
therefore,  to  the  end  that  all  parties  may  be  folly  and  fairly  heard, 
it  is  ordered  that  the  foregoing  complaint,  and  all  affidavits  hith- 
erto taken  by  the  complainants,  be  filed  with  the  clerk  of  the 
court  of  chancery  in  said  county,  within  ten  days  fix)m  this 
date;  that  the  defendant  have  sixty  days  from  this  date  to 
take  and  file  testimony  on  his  behalf,  and  that  the  plaintifiFs  have 
thirty  days  thereafter  to  take  and  file  rebutting  testimony.  All 
evidence  after  this  date  to  be  taken  on  reasonable  notice,  and  in 
accordance  with  the  usual  rules  for  taking  testimony  in  chancery. 
It  is  forther  ordered  that,  pending  these  proceedings,  the  defendant 
be  confined  in  jail  at  Irasburgh  in  said  county,  unless  he  shall 
file,  or  cause  to  he  filed,  with  the  clerk  of  the  court  of  chancery  in 
said  county,  a  good  and  sufficient  bond  in  the  sum  of  three  thou- 
sand dollars,  with  surety  or  sureties  to  the  approval  of  the  clerk, 
to  and  in  favor  of  said  Field  and  Stimpson,  conditioned  that  he 
then  and  there  appear  before  the  chancellor,  and  abide  all  orders 
and  decrees,  and  pay  all  fines  and  damages,  costs  or  terms,  which 
may  then  be  imposed  upon  him  by  the  chancellor,  and  that  a  writ 
issue  to  that  eflfect. 

Given  under  my  hand,  at  St.  Johnsbury  in  the  county  of  Cale- 
donia, this  6th  day  of  August,  A.  D.  1867. 

Benj.  H.  Steele,  Chancellor. 

Testimony  out  of  the  state  is  to  be  taken  before  any  Vermont 
commissioner,  on  eight  days'  notice  of  time  and  place  of  taking. 

Benj.  H.  Steele,  Chancellor. 

The  chancellor  at  the  same  time  issued  the  following  warrant. 
STATE  OF  VERMONT,  )  To  any  sheriff  or  constable  in  the  state, 

CALEDONIA   COUNTT,   8S.    ]  GREETING: 

By  the  authority  of  the  state  of  Vermont  you  are  hereby  com- 
manded to  attach  the  body  of  Alfred  W.  Putnam,  and  him  safely 
keep  by  committing  him  to  the  jail  at  Irasburgh  in  the  county  of 
Orleans,  to  the  jailer  therein,  who  is  ordered  to  receive  him  and 
hold  him,  so  you  have  him  to  appear  before  the  chancellor  at  the 
next  term  of  the  court  of  chancery  at  Irasburgh  in  the  county  of 
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Orleans,  on  the  fonrth  Tuesday  of  December,  A.  D.  1867,  tlien  and 
there  to  ansver  to  the  complaint  aforesaid  of  S.  M.  Field  and  J.  0. 
Stimpson  for  an  alleged  contempt,  and  to  abide  the  order  of  court 
therein.  Provided,  nevertheless,  that,  at  any  time  before  the  next 
term  aforesaid,  the  said  A.  W.  Putnam  maybe  released  from  con- 
finement by  order  from  the  clerk  of  the  court  of  chancery  in 
said  county,  on  filing  with  the  clerk  of  said  court  a  good  and 
sufficient  bond,  with  surety  or  sureties,  to  and  in  favor  of  said 
complainants,  in  the  sum  of  three  thousand  dollars,  conditioned 
that  the  defendant  then  and  there  appear  in  said  court  of  chan- 
cery and  before  any  chancellor  then  and  there  present,  and  con- 
tinBe  to  appear  from  day  to  day  and  from  term  to  term  until  the 
matters  of  the  complaint  be  finally  disposed  of,  and  stand  to  and 
abide  by  all  orders,  and  pay  all  fines,  damages  or  costs,  made  or 
imposed  in  the  premises. 

Hereof  fail  not,  but  make  due  service  and  return. 

Given  under  my  hand;  at  St.  Johnsbury  in  the  county  of  Cale- 
donia, this  6th  day  of  August,  A.  D.  1867. 

Benj.  H.  Steele,  Chancellor. 

The  cause  was  finally  heard  on  the  18th  of  February,  1868, 
and  held  for  advisement  until  the  7th  of  April,  1868,  when  the 
opinion  of  the  chancellor  was  annoimced,  and  the  following  final 
decree  and  warrant  issued. 

J.  C.  Stimpson  et  al.  v.  )  Court  of  Chancery,  Orleans  County, 
A.  W.  Putnam  et  al.  •  J  December  Term,  1867. 

This  cause  having  been  fully  heard,  so  far  as  the  complaint 
for  contempt  is  concerned,  upon  the  proofs,  allegations  of  the 
parties,  and  the  argument  of  their  respective  solicitors,  and 
having  been  duly  considered  by  the  court,  it  is  adjudged  that  said 
Alfred  W.  Putnam  has  been  guilty  of  a  contempt  in  manner  and 
form  as  alleged  in  the  complaint,  in  that  he  did  willfully  violate 
said  order  of  injunction  in  said  complaint  referred  to,  by  selling 
and  removing,  or  causing  to  be  removed,  into  the  province  or  do- 
minion of  Canada  and  beyond  the  reach  of  the  process  of  this  court, 
a  certain  steam-engine,  and  elevator  and  other  machinery  attached 
and  connected  therewith,  included  within  the  terms  of  said  in- 
junction, and  did  commit  other  waste  upon  the  masonry  of  said 
limekiln,  as  the  orators  have  complained  against  him ;  and  it  is 
considered  that  the  damage  to  the  orators  by  the  defendant's  said 
unlawful  act  is  the  sum  of  eleven  hundred  and  seventy  dollars 
(ill70),  and  said  Alfred  W.  Putnam  is  hereby  ordered  and  de- 
creed to  pay  forthwith  to  the  clerk  of  the  court  of  chancery  in 
the  county  of  Orleans,  for  the  orators,  said  sum  of  eleven  hundred 
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and  seventy  dollars,  with  the  costs  of  this  proceeding,  to  be  taxed 
by  the  clerk,  and  also  to  pay  to  said  clerk,  for  the  treasury  of  the 
state  of  Vermont,  the  sum  of  fifty  dollars,  as  a  further  fine  on 
this  behalf;  and  it  is  further  ordered  and  decreed  that  said  Al- 
fred W.  Putnam,  in  de&ult  of  immediate  and  full  payment  of 
said  several  sums  of  money,  be  committed  to  prison  in  the  com- 
mon jail  at  Irasburgh  in  said  Orleans  county,  and  be  therein 
confined  until  said  several  sums,  with  interest  thereon  from  this 
day,  together  with  cost  of  conunitment  and  confinement  in  jaQ, 
shall  be  fully  paid. 
Done  in  court  this  7th  day  of  April,  A.  D.  1868. 

Benj.  H.  Steele,  Chancellor. 
STATE  OF  VERMONT, )  To  any  %heriff  or  constable  in  the  etaU, 

ORLEANS  COUNTT,  %B.        \  OREETINO : 

By  the  authority  of  the  state  of  Vermont  you  are  hereby  com- 
manded to  attach  the  body  of  Alfred  W.  Putnam,  of  Newport  .in 
said  county,  and,  unless  he  shall  forthwith  pay,  or  cause  to  be  paid, 
the  several  sums  of  money  in  the  foregoing  decree  of  the  court  of 
chancery  ordered  to  be  paid,  the  said  Alfred  W.  Putnam  having 
been  adjudged  guilty  of  a  contempt  as  is  therein  set  forth,  you  will 
proceed  and  commit  the  said  Putnam  to  prison  in  the  common  jail 
in  Irasburgh  in  said  Orleans  county,  and  you  will  lodge  with 
the  keeper  of  said  prison  a  true  and  attested  copy  of  this  pre- 
cept and  of  the  foregoing  decree ;  and  the  keeper  of  said  prison 
is  commanded  to  receive  the  said  Putnam  within  said  prison,  and 
to  keep  and  hold  him  a  prisoner  within  said  prison  until  he  shall 
pay  said  several  sums.  Interest  and  cost,  as  in  said  decree  re- 
quired. 

Given  under  my  hand,  at  Newport  in  the  county  of  Orleans,  this 
7th  day  of  April,  A.  D.  1868. 

Benj.  H.  Steele,  Chancellor. 

James  T.  Allen^  Walter  D.  Orane^  and  Dale  ^  Bobinson^  for 
the  orators. 

L.  S.  Bishee  and  Edwards  ^  Dicherman^  for  the  defendants. 

At  the  December  term,  1867,  of  the  court  of  chancery  in  Or- 
leans county,  Steele,  Chancellor,  delivered  the  following  opinion. 

The  original  bill  in  this  cause  was  brought  to  obtain  the  injunc- 
tion of  the  court  of  chancery  to  restrain  the  defendants  from 
committing  any  waste  upon  a  certain  limekiln  and  machinery 
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appurtenant  thereto,  which,  it  was  alleged,  were  embraced  in 
mortgages  which  the  orators  were  foreclosing.  On  the  23d  day 
of  November,  1866,  a  writ  of  injunction  was  granted  in  accord- 
ance with  the  prayer,  and  on  the  24th  it  was  served  upon  the 
defendant  Alfred  W.  Putnam.  Since  this  time  the  decrees  of 
foreclosure  upon  the  orators'  mortgages  have  become  absolute,  the 
orator  Stimpson  himself  paying  the  mor^ge  of  the  orator  Field, 
which  was  prior  to  his  mortgage,  and  now  holding  an  absolute 
title  in  himself  of  the  mortgaged  property.  On  the  first  day  of 
August,  1867,  a  motion  was  filed  with  the  court  for  an  attachment 
for  contempt  to  be  issued  against  the  defendant  A.  W.  Putnam, 
upon  the  ground  that  he  had  violated  the  injunction  by  selling  and 
removing  a  steam-engine,  elevator  and  some  other  machinery  cov- 
ered by  the  injunction,  and  by  removing  and  destroying  some  of 
the  masonry  of  the  limekiln.  On  the  1st  of  August  a  writ  was 
issued  upon  which  the  defendant  A.  W.  Putnam  was  arrested  and 
brought  before  the  court,  and  on  the  6th  of  August  such  proceed- 
ings were  had  that  he  was  released  upon  proper  bonds,  and  orders 
were  made  as  to  the  taking  and  filing  of  testimony  relative  to  the 
alleged  contempt.  At  the  December  term  of  court  the  cause  came 
(ML  for  hearing,  but,  the  defendant  desiring  to  take  some  other 
testimony,  the  cause  was  marked  "with  the  chancellor,"  to  be 
heard  when  this  testimony  should  be  taken.  On  the  18th  of 
February  the  cause  was  heard,  and  has  since  been  held  for  ad- 
visement. 

I.  No  question  is  made  or  can  be  made  but  the  terms  of  the  in- 
junction were  broad  enough  to  cover  the  steam-engine,  elevator, 
Smd  machinery  attached,  and  no  question  is  made  by  the  defend- 
ant A.  W.  Putnam  but  they  were  sold  and  removed  out  of  the 
jurisdiction  of  this  court  iato  Canada,  with  his  knowledge  and 
without  any  objection  on  his  part.  So  much  he  admits,  and  this 
would  be  enough  to  constitute  a  violation  of  the  order  of  injunc- 
tion. The  property  was  in  his  charge  and  keeping,  and,  if  he 
stood  by  and  quietly  sufiered  this  waste  to  be  conmiitted,  he  could 
not  justify  himself  upon  the  ground  that  he  did  not  actively  partic- 
ipate in  the  removal.  Nor  is  there  any  ground  to  believe  that  he 
did  not  understand  the  injunction  to  cover  this  property ;  for  it  ap- 
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pears  upon  the  docket  of  the  December  term,  1866,  that,  on  the 
defendant's  motion,  the  iignnction  was  modified  to  permit  him  to 
enter  and  make  repairs,  and,  by  consent  of  parties,  a  receiver  was 
appointed  (who,  however,  never  accepted  the  trust)  to  sell  this 
engine  for  the  benefit  of  the  mortgagees.  It  is  quite  beyond 
question,  that  the  engine  was  at  that  period  treated  by  the  parties 
as  covered  by  the  ii\jimction,  and  as  included  in  the  mortgage. 

But  the  case  does  not  stand  upon  the  fact,  which  the  defendant 
admits,  that  he  sufiered  this  property  to  be  removed.  He  testi- 
fies, ^'  I  had  nothing  to  do  with  the  removing  of  it  or  taking  it 
away  whatever."  This  statement,  we  are  sorry  to  say,  is  condu- 
sively  shown  to  be  untrue.  This  defendant  had  deeded  the  prop- 
erty to  his  sister,  Mrs.  Martha  €h)odell,  and  a  letter  firom  the 
defendant  to  her,  dated  February  14, 1867,  the  authenticity  .of 
which  is  not  questioned,  reveab  the  fact  that  the  defendant  planned 
the  entire  enterprise ;  and  with  the  other  correspondence  and  her 
testimony,  it  becomes  evident  that  he  not  only  planned  but  exe- 
cuted it,  and  that  whatever  aid  he  procured  from  his  sister  was 
procured  by  deception.  It  is  entirely  dear  that  Mr.  Putnam  un- 
derstood the  force  of  this  injunction,  that  in  violation  of  it  he 
made  the  bargain  and  every  arrangement  for  the  sale  and  removal 
of  the  engine,  elevator,  and  madiinery  attached,  and  that  this 
was  done  secretly  in  the  night-time,  and  that  the  property  is  now 
in  Canada  and  beyond  the  reach  of  process  from  this  court,  and 
that  he,  and  no  other  person,  is  the  guilty  party,  and  the  only  party 
who  expected  to  reap  any  pecuniary  advantage  irom  this  unwar- 
rantable procedure. 

The  defendant  is,  therefore,  guilty  of  a  contempt,  and  is  liable 
to  punishment  by  fine  or  imprisonment,  or  both,  in  the  discretion 
of  the  court  of  chancery,  whose  process  he  has  disobeyed.  So 
jfar  as  this  liability  is  concerned,  it  would  be  no  answer  that  the 
injunction  was  improperly  granted.  If  improperly  granted,  the 
court  would  dissolve  it,  on  motion  and  a  proper  showing  of  the 
facts ;  but  until  dissolved  a  writ  of  iigunction  must  be  obeyed,  no 
matter  how  unreasonable  in  its  terms  or  uigust  in  its  operatioiu 

n.  This  proceeding  for  contempt  is  in8titi]^;ed  not  only  to  pun- 
ish the  guilty  party,  but  also,  and  perhaps  chiefly,  to  cause  leeUr 
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totion  to  tibe  party  injured.  The  complainants  in  this  case  aver 
ikat;  to  be  made  whole,  they  are  entitled  to  the  yalne  of  the  ma- 
lohinery  removed,  and  to  compensation  for  the  other  injury  to  the 
property  which  has  come  into  their  hands  under  the  decrees  of 
finreclosiire.  The  defendant  denies  all  injury  other  than  the  re- 
moval of  the  machinery,  and,  as  to  that,  says  that  the  machinery 
did  not  stand  upon  the  premises  mortgaged. 

The  mortage  deed  from  Putnam  &  Saunders  to  Stimpson, 
the  orator,  dated  November  1, 1864,  contains  a  somewhat  intri- 
4»te  description  of  two  pieces  of  land,  and  adds :  ^^  Also  the 
buildings  standing  on  the  above  described  land,  with  all  the  ma- 
•dtinery  therein."  This  mortgage  was  given  to  secure  the  pay- 
ment of  $3200.  It  now  turns  out  that  the  land  as  described,  did 
not  include  the  whole,  and  perhaps  included  no  part,  of  the  land 
4ip(m  which  the  machinery  which  was  removed,  was  then  stand- 
ing. If  this  was  all  that  appeared,  it  would  show  that  the  injunc- 
Hon  was  improperly  granted,  so  far  as  this  machinery  is  concerned, 
laod  that,  however  guilty  the  defendant  may  be  in  violating  it,  the 
4mjilboT  would  have  suffered  no  wrong.  But  this  is  not  all  that  ap- 
pears. It  appears  by  the  testimony  of  Mr.  Saunders,  who  was  a 
partner  with  Mr.  Putnam,  and  united  with  him  in  mortgaging  the 
property  to  Stimpson,  that  the  boiler,  engine  and  elevator  were 
iObsssi  set  up,  and  were  intended  and  supposed  by  the  parties  to 
be  «DAbraoed  in  the  mortgage.  It  appears  by  the  mortgage  deed, 
'ihat  Saunders  &  Putnam  mortgsi^d  not  only  the  limekiln  prop- 
erty, but  also  a  steam-tug,  called  the  ^^  Stars  and  Stripes.''  It  is 
hardly  to  be  supposed  that  they  embraced  this  loose  property, 
«iid  intended  to  except  a  part  of  the  very  machinery  by  which 
iflie  limekiln  was  to  be  run.  It  also  appears  from  the  testimony 
«of  Stimpson,  that  he  so  understood  the  mortgage,  and  that  Saun- 
ders k  Putnam  pointed  out  the  lines  and  boundaries  in  such  a  way 
sas  t»  mdude  this  machinery  and  the  shed  in  which  the  engine  was 
placed.  This  land  was  purchased  by  Putnam  and  by  Saunders 
-k  Putnam  of  S.  M.  Field.  The  testimony  of  Mr.  Field  and  Mr. 
dough  lends  to  show  .tiiat  the  purchases  made  before  the  Stunp- 
«om  mortgage,  were  understood  by  the  parties  to  cover  the  ground 
«pQn  whidi  the  oigine  stood. 
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All  this  testimony  is  entitled  to  additional  force,  from  the  &ct 
that  at  the  December  term,  1866,  the  parties  consented  to  treating 

.  this  engine  as   property  mentioned  in  the  mortgage,  and  to  be 
sold  to  apply  toward  its  satisfaction,  and  made  their  entry  upon 
the  docket  accordingly.    Upon  this  question  of  the  intention  and 
understanding  of  the  parties,  the  defendant  offers  no  testimony 
which  tends  in  any  substantial  respect  to  contradict  the  evi- 
dence on  the  part  of  the  orators.   We  are  satisfied  that  both  par- 
ties intended  this  mortgage  of  Saunders  &  Putnam  to  Stimpson, 
to  cover  the  engme,  boiler  and  elevator,  and  that  both  parties,  un- 
til quite  recently,  supposed  it  did,  and  that  the  deed  ought  to  have 
been  so  written ;  and  equity  vriU  treat  that  as  having  be^i  done 
which  should  have  been  done.    Suppose  that  the  defendant  Put- 
nam, at  the  December  term,  1866,  instead  of  consenting  to  a  sale 
upon  the  mortgage  as  he  did,  had  moved  that  the  injunction  be 
dissolved,  so  far  as  the  engine  was  concerned,  and  had  alleged 
the  facts  in  his  motion,  viz. :   that  by  mistake  the  mortgage  deed 
was  so  written  as  not  to  cover  the  land  upon  which  the  engine 
stood,  but  that  he  and  Mr.  Saunders  intended  to  mortgage  that 
machinery,  and  supposed  they  had.    Would  a  court  of  chancery 
have  dissolved  the  injunction?     We  think  not.    On  the  other 
hand,  if  the  orators,  when  applying  for  the  injunction,  had  stated 
that  the  shed  in  which  the  engine  stood,  was  not  covered  by  the 
mortgage,  but  that  the  omission  was  by  mistake,  the  injuncticm 
would,  nevertheless,  have  been  granted.    The  injunction,  there- 
fore, instead  of  being  granted  improperly,  was  no  more  than  was 
required  to  preserve  the  equitable  rights  of  the  orators.    The  de- 
fendant can  stand  no  better  in  this  proceeding,  than  he  would  upon 
a  motion  to  dissolve,  upon  the  same  state  of  facts.    So  far  as  this 
proceeding  is  concerned,  it  is  the  duty  of  the  court  to  treat  this 
mortgage,  and  the  decree  upon  it,  precisely  as  the  parties  treated  it 
and  understood  it  and  meant  it ;  that  is,  as  covering  the  machin- 
ery.   There  is  no  necessity,  as  the  facts  stand,  that  the  onktors 
should  file  any  supplemental  bill  to  enable  them  to  hold  in  equity 

.  the  value  of  this  property  which  the  defendant  has  detached  from 
the  freehold.  If  they  desired,  by  a  proceeding  in  equity,  to  .per- 
fect a  record  title  at  law  to  the  fireehold,  they  might  then  be 
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forced  to  original  or  sapplemental  proceedings  to  reform  the 
deed  and  decree. 

We  haye  estimated  the  entire  loss  of  the  orators  as  follows, 
gaided  considerably  bj  the  testimony  of  the  defendant  on  the 
subject:  engine  and  boiler,  $750 ;  elevator,  etc.,  $250;  other  in- 
juries, $100 ;  interest,  $70 ;  in  all,  $1170 ;  and  have  concluded 
that  the  defendant  A.  W.  Putnam  should  be  held  to  that  extent 
responsible  to  the  orators  to  make  them  whole,  and  that  he  be 
decreed  to  pay  that  sum  to  the  clerk  for  the  benefit  of  the  orators. 
We  do  not  feel  at  liberty  entirely  to  pass  over  the  liability  of  the 
defendant  to  punishment,  but,  in  consideration  of  the  fSstct  that  he 
has  failed  in  business  and  is  comparatively  without  means,  and  that 
this  whole  enterprise  carries  with  itself  its  own  punishment,  by  the 
pecuniary  loss  he  must  suffer  in  complying  with  the  decree  we 
have  made,  and  being  entirely  satisfied  that  he  intended  no  actual 
contempt  for  the  court  or  any  of  its  officers,  we  have  concluded  to 
punish  him  with  much  less  severity  than  the  offense  would  seem  to 
warrant,  viz.:  by  a  fine  of  $50. 

The  docket  entry  is,  the  said  Alfred  W.  Putnam  is  adjudged 
guilty  of  a  contempt,  and  ordered  to'pay  to  the  clerk  for  the  ora- 
tors $1170  and  costs  of  these  proceedings,  and  interest  from  April 
7,  1868,  and  also  the  sum  of  $50  as  a  fine,  to  be  paid  to  the 
treasury  of  the  state,  and  to  be  committed  to  jail  until  the  said 
several  simns  are  paid. 

Decree  and  warrant  issued  accordingly. 


CASES 

ABGUED     AND     DETBEMINBD 


m  THB 


SUPREME   COURT 


FOR  THS 


COUNTY  OF  ESSEX, 


AT  THl 


AUGUST  TEEM,  1868. 


Hon.  JAMES  BARRETT,         ) 
Hon.  ASAHEL  PECK,  I 


How!  WILLIAM  0.  WlIfiON,  (  ^^^«^^^  Jvwm. 
Hon.  JOHN  PROUT,  ) 


Thomas  H.  Gabbee  t^.  William  Hopkins. 

Vendue  Sale.     Taxes.     Town  Clerk.    Record.    Certifieaie.    Ex- 
eauJbor.     Deed.    Estoppel.     Cofistruction. 
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It  was  kM  that  thfi  oertilloate  refbrred  and  applied  to  the  entire  reeaid,  the  proceed* 

insB  and  aile,  inolnding  the  mznuit  and  eertUleate  of  the  oath,  as  a  eoBq[ilBte  and 

perftoted  reoord  of  the  aile. 
The  ftet  that  a  reoord  was  made  fhwi  the  original,  need  not  appear  1b  the  naitlieila 

of  the  elerk.  That  ia  praeomed. 
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In  maUng  tllla  under  sn  ezeoator's  deed,  tt  is  neownuy  to  prodnoe  in  eyldenoe  tlie 
lleeiue  to  wOl,  m  ifell  m  to  proTO  tlie  ftUowanee  of  the  will. 

Jtet  wbere  the  Beense  Is  not  prodseed,  the  ezeontor  being  fole  legatee  in  the  will, 
and  haying  hj  the  deed  convejed  tiie  premiflee  in  question,  vith  personal  ooTe> 
aaali  against  InemnlHrBBeee  and  of  warranty,  binding  hinuelf  and  his  heirs  thereto, 
DO  elaims  of  ereditort  intenrening,  the  deed  operates  as  an  eflhotiial  eonTeyance  by 
way  of  estoppel,  as  against  the  ezeoutor,  or  any  one  setting  np  his  claim  as  a  de- 


Hie  intent  of  the  parties  to  the  deed  in  this  case,  as  derived  from  the  language,  was  to 
eoQTey  and  receiye  «aoh  title  as  Urs.  B.  had  as  ezeontriz,  and,  if  that  was  invalid 
tot  any  reason,  saflh  title  as  she  had  as  legatee  uader  the  will,  and  to  give  it  oAtct 
accordingly. 

Ejbcticent,  in  which  the  plaintiff  claims  to  recoyer  about  five 
acres  of  lot  No.  18  in  the  8th  range,  being  in  the  second  diyision 
of  tiie  original  right  of  James  Matthews,  Jr.,  in  the  town  of 
Ouildhall.  Trial  by  jury,  September  term,  1867,  Steele,  J., 
presiding. 

The  plaintiff  daims  title  by  virtue  of  a  tax-sale  made  by 
Timothy  FairchUd,  collector  of  a  special  road-tax,  which  sale 
was  made  on  ike  17th  day  of  March,  1840.  To  the  validity 
•of  this  sale  the  defendant  objected,  Ist,  that  it  does  not  appear 
by  the  record,  when  the  warrant  to  the  collector,  nor  when  the 
certificate  of  the  oath  to  the  collector,  was  returned  to  the  office 
>of  the  town  derk,  and  that  the  first  certificate  of  the  town  clerk, 
ibUowing  the  record  of  said  warrant  and  oath,  relates  to  the  re- 
ceipt and  recording  of  the  advertisement  of  the  sale,  and  does 
not  refer  to  the  warrant  nor  the  oath ;  2d,  that  the  list  of  un- 
redeemed lands  was  never  recorded,  but  some  sheets  of  paper 
that  purport  to  contain  such  a  list,  are  inserted  into  said  book, 
between  pi^s  70  and  71  of  said  book.  The  title  under  said 
sale  was  acquired  by  Dr.  John  Dewey,  and,  he  having  deceased, 
ihe  plaintiff  acquired  his  title  by  a  deed  from  Mary  G.  Dewey, 
the  executrix  under  his  will.  The  deed,  which  is  made  a  part  of 
the  case,  purports  to  convey  the  land  by  virtue  of  a  license  from 
Hie  probate  court ;  but  no  license  was  shown,  but  the  will  of  Dr. 
Jdm  Dewey  was  read. 

The  oourt  deoided  that  the  tax-sale  and  said  conveyance  made 
a  good  title  in  the  plaintiff,  for  the  purposes  of  this  trial,  and, 
tte  jury  having  found  a  verdict  for  the  plaintiff,  the  defendant  ex- 
cepted. 
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The  counsel  for  the  plaintiff  claiming  that  the  yerdict  of  the 
jury  under  the  charge  of  the  court,  was  decisive  of  the  case,  even 
if  the  plaintiff  had  no  title  to  the  land,  the  following  was  added 
to  the  bill  of  exceptions,  by  way  of  amendment,  to  show  what 
questions  were  submitted. 

The  defendant  proved  that  he  had  been  in  possession  of  the  land 
in  dispute  more  than  fifteen  years,  and  no  question  was  made  but 
his  possession  had  been  open,  exclusive  and  continuous  for  that 
period.     Question  was  made  whether  the  defendant's  possession 
had  been  adverse  and  under  claim  of  title.    The  possession  of 
the  defendant  was  of  the  same  character  when  the  plaintiff  took 
his  deed,  that  it  had  been  for  more  than  fifteen  years  before ;  so 
that  if  the  jury  found  it  was  adverse  then^  it  had  been  for  the 
statutory  period.    The  evidence  as  to  prior  possession  on  the  part 
of  the  plaintiff's  grantor,  was  not  such  as  to  warrant  the  court 
in  assuming  that  the  plaintiff  or  his  grantor  either  had,  or  had 
not,  possession  before  the  defendant  went  into  possession,  and  no 
question  as  to  prior  possession  was  submitted  to  the  jury.    The 
plaintiff's  testimony  tended  to  show  that  the  defendant  admitted 
to  him,  after  the  death  of  Dr.  Dewey,  that  "  he  held  the  land  unr 
der  Dr.  Dewey."    This  the  defendant's  testimony  contradicted. 
The  plaintiff  also  relied  on  the  testimony  of  one  Emerson,  a  witr 
ness  introduced  by  the  defendant,  who  stated,  on  cross-examinar 
tion,  as  follows :    "  Lot  No.  18  was  called  the  Dewey  lot.     I 
worked  on  Hopkins's  lot  (24)  which  joined  18,  reaping  for  Hop- 
kins.   Dr.  Dewey  wanted  I  should  inquire  of  Hopkins  if  some 
of  his  clearing  did  not  extend  over  upon  No.  18.    I  made  the 
inquiry.    Hopkins  said  the  clearing  was  on  24.    I  said,  isn't  some 
of  it  on  18  ?    He  said,  *  No ;  not  a  particle  of  it.    If  it  is,  I  don't 
claim  it.'    I  told  Dewey  what  Hopkins  told  me ;  that  he  did  n't 
claim  18."    This  conversation  occurred  before  the  defendant  had 
occupied  the  land  fift;een  years.    It  appeared  that  the  defendant 
had  cleared  over  his  true  line  upon  lot  No.  18,  though  the  plaint- 
iff's evidence  tended  to  show  that  he  supposed  the  whole  clearing 
was  on  24.    That  portion  of  the  clearing  which  is  on  18,  is  the 
land  in  controversy  in  this  case.    The  plaintiff  claimed  that  the 
jury  might  infer  from  what  was  said,  and  the  circumstances  nnder 
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i^hich  it  was  said^  that  Hopkins  understood  that  Emerson,  in  mak- 
ing this  inquiry,  was  acting  for  Dr.  Dewey,  and  that  what  he 
(Hopkins)  replied  was  in  substance  a  message  to  Dewey.  There 
was  no  evidence  of  anything  further  being  afterward  said  be- 
tween Dewey  and  Hopkins  about  this  clearing. 

The  court  told  the  jury  that  they  should  render  their  verdict  for 
»the  plaintifT,  if  they  found  that  Hopkins  admitted  that  he  held  the 
iand  under  Dewey,  and  were  satisfied  from  the  admission,  that  he 
really  did.  The  court  also  told  the  jury  that,  even  if  they  did 
not  find  for  the  plaintiff  on  that  point,  still,  if  they  found  that  what 
Hopkins  said  to  Emerson  was  intended  by  Hopkins  as  a  message  to 
Dewey,  and  it  was  so  communicated  to  Dewey,  Hopkins,  without 
i  revoking  it  or  saying  anything  further  to  Dewey,  would  not  be  at 
liberty  to  claim  title  to  the  land,  and,  the  court  having  already  ruled 
that  the  title  to  the  land  was  in  the  plaintiff,  Dewey's  grantee, 
unless  it  was  in  the  defendant,  the  jury  should  render  their  verdict 
for  the  plaintiff,  if  they  found  that  Hopkins  understood  that  Emer- 
son was  acting  for  Dewey,  in  making  the  inquiry,  and  that  his 
reply  was  to  be  communicated  to  Dewey  as  a  message,  and  that 
it  was  subsequently  so  communicated,  and  never  revoked.  Unless 
•the  jury  found  for  the  plaintiff  on  one  of  these  two  grounds,  they 
were  told  that  their  verdict  should  be  for  the  defendant,  for  there 
>were  no  other  grounds  upon  which  the  defendant's  claim  of  title 
by  possession  was  questioned. 

The  jury  rendered  a  general  verdict  for  the  plaintiff,  as  before 
stated. 

The  following  is  an  abstract  of  the  town  clerk's  records  in 
orespect  to  said  vendue  sale. 

"  Collection  of  a  three-cent  per  acre  road-tax  granted  in  1837, 
and  the  sale  of  lands  made  in  1840." 

*****  Here  follow  the  notice  of  the  com- 
mittee, diated  March  17, 1838,  to  which  no  objection  was  made, 
and  the  certificate  of  the  town  clerk,  that  the  papers  containing 
said  advertisement  were  presented  at  his  office,  and  a  description 
of  said  papers  as  required  by  the  statute,  dated  April  10,  1840, 
to  which  no  objection  was  made. 

*****     Here  follows  a  receipt  of  the  road 
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committee  to  the  collector  for  his  bond^  dated  October  80, 1888^ 
to  which  no  objection  was  made. 

*****  Then  follow  the  warrant  and  certifi- 
cate of  the  oath. 

*****  Then  follow  the  collector's  notice 
of  the  sale,  dated  December  80,  1839,  and  a  certificate  of 
the  town  clerk,  that  the  papers  containing  the  advertisement 
were  presented  to  him,  with  a  description  of  said  papers  dated 
April  9, 1840,  to  which  there  was  no  objection  made. 

*****  Then  follows  the  record  of  the  sale, 
to  which  no  objection  was  made. 

"Received  for  record  and  recorded  and  examined  April  7, 
1840.  Attest,  John  Dodge,  Town  Clerk." 

By  said  will  Dr.  Dewey  gave,  substantially,  all  his  estate,  in- 
cluding the  premises  in  controversy,  to  Mrs.  Dewey,  and  she  was 
appointed  executrix.  The  will  was  duly  probated  August  1, 
1862.  Mrs.  Dewey's  deed  to  the  plaintiff  is  sufficiently  referred 
to  and  set  forth  in  the  opinion  of  the  court. 

Fletcher  ^  Heywood  and  Henry  Reywoody  for  the  defendant. 

There  were  two  questions  submitted  to  the  jury  by  the  court :  1st, 
whether  the  defendant  admitted  he  held,  and  in  fact  did  hold,  the 
land  under  Dr.  Dewey ;  2d,  whether  the  defendant  intended 
the  evidence  detailed,  that  "  if  any  of  his  clearing  on  lot  24  ex- 
tended on  to  lot  18,  he  did  not  claim  it,"  as  a  message  to 
Dr.  Dewey.  And  the  verdict  was  general,  and  therefore  does 
not  show  that  it  was  rendered  upon  the  ground  that  the  defend- 
ant was  a  tenant  to  Dewey,  or  in  possession  under  his  title.  The 
evidence  upon  which  the  second  question  arises,  tended  to  show  a 
mere  notice  to  Dr.  Dewey  that  the  defendant  laid  no  claim  to  lot 
18,  and  has  no  tendency  whatever  to  show  a  tenancy  of  the  de- 
fendant to  Dewey,  or  that  his  possession  was  under  his  title,  but 
distinctly  shows  that  he  was  not  in  possession  as  a  tenant  to  Dr. 
Dewey,  or  under  his  title.  And  if  the  verdict  of  the  jury  was 
upon  this  question,  then  the  defendant  is  not  estopped  to  question 
the  plaintiff's  title.  And,  upon  this  point,  the  affirmative  is  upon 
the  plaintiff  to  support  the  estoppel  he  sets  up.    The  cases  in 
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tbis  state,  where  a  party  has  been  estopped  from  dispating  the 
title  of  an  adverse  party,  are  aU  cases  in  which  the  possession 
was  under  a  tenancy,  or  in  subjection  to  that  title.  Brayt.,  150 ; 
lAik.,306;  lVt.,80;  7Vt,12;  8  Vt.,  445 ;  9  Vt.,  87 ;  10 
Vt.,  220,  598;  11  Vt.,  828,  682;  16  Vt.,  616 ;  17  Vt.,  297 ; 
18  Vt.,  600 ;  19  Vt.,  156.  The  plaintiff  has  not  the  title  of 
Dr.  Dewey,  as  the  executrix  of  Dewey,  who  made  the  conveyance 
to  the  plaintiff,  had  no  license  from  the  probate  court  to  sell  the 
real  estate  of  the  deceased,  which  is  required  by  our  statute  in 
order  to  pass  that  title.  Gen.  Sts.,  ch.  52,  §  39.  And,  there- 
fore, the  defendant  is  not  estopped  to  question  the  title  of  the 
plaintiff.  The  tax  upon  which  the  sale  was  made,  under  which 
the  plaintiff  claims  to  derive  title,  was  assessed  by  the  legislar 
tore  in  1837.  Acts  of  1837,  p.  80,  No.  84.  And  the  sale  was 
made  under  the  provisions  of  an  act  passed  November  11, 1807. 
Slade's  Sts.,  p.  665. 

The  first  objection  made  to  the  sale,  is  that  this  provision  of 
the  statute  has  not  been  complied  with.  The  only  certificate  of 
the  town  clerk  which  can  have  any  reference  to  the  receipt  and 
record  of  the  collector's  warrant  and  the  certificate  of  the  oath, 
is  that  at  the  end  of  the  record,  on  page  71,  made  April  7, 1840. 
Tliis  certificate,  we  claim,  is  not  sufficient  to  show  a  compliance 
with  the  statute.  It  should  distinctly  appear  by  the  certificate, 
that  the  original  warrant  and  certificate  of  the  oath  from  which 
the  record  is  made,  were  presented  at  his  office.  Carpefnter  v. 
Sawyer,  17  Vt.,  121.  The  words  of  both  certificates  in  the  re- 
cord, directly  exclude  the  idea  that  they  have  any  reference  to  the 
warrant  or  certificate  of  the  oath. 

The  second  objection  to  the  sale  is  that  the  same  section  requires 
that  the  list  of  lands  not  redeemed  shall  be  recorded  within  thirty 
days  after  the  expiration  of  the  time  for  redemptions.  In  this 
sale,  the  list  of  lands  not  redeemed  is  tied  into  the  record-book 
with  a  string.  That,  certainly,  is  not  making  a  record.  As  to 
what  constitutes  a  record,  see  Fergu9on  v.  Harwood,  7  Cranch,  408 ; 
Strimpfier  v.  Boherta,  18  Pa.,  283 ;  Meserve  v.  Hicks,  4  Foster, 
295 ;  StOTie  v.  Sprague,  lb.,  309 ;   Pawlet  v.  Sandgate,  17  Vt., 
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r^  The  third  exoeption  taken  by  the  defendant,  is  that  there  was  no 

\.  license  shown  from  the  probate  court  to  Mrs.  Dewey,  executrix  of 

Y  Dr.  Dewey,  to  sell  real  estate,  as  required  by  the  statute  before 

I  cited,  and  the  provisions  of  that  statute  show  that  the  granting  of 

such  a  license  is  a  judicial  proceeding  that  must  be  had  before 
the  probate  court,  in  order  to  give  an  executor  or  administrator 
the  authority  to  dispose  of  the  real  estate  of  the  deceased.  AcUnm 
V.  Morrison,  4  N.  H.,  166 ;  Olapp,  admr.,  v.  Beardsley,!  Aik.,  168. 
The  will  of  Dr.  Dewey  gives  all  his  estate  to  Mrs.  Dewey,  and 
lier  deed  to  the  plaintiff  recites  a  license,  and  covenants  to  war- 
rant and  defend  against  all  persons ;  and  the  plaintiff  may  daim 
that  she  would  be  estopped  by  her  deed  from  questioning  tiie  title 
of  the  plaintiff.  The  defendant  does  not  question  that  position,  so 
far  as  it  extends  to  Mrs.  Dewey,  but  says  that  he  can  not  be  es- 
topped by  her  acts.  Weidmdn  et  cU.  v.  JKbAr,  4  S.  &  R.,  173 ; 
i>.^  Braintree  v.  IRngham,  17  Mass.,  481 ;  Woreester  v.   Oreen,  2 

Pick.,  425 ;  Langer  v,  FeUon,  1  Bawle,  141 ;  Griggs  v.  Smith,  7 
Halst.,  22. 


Ossian  Bay,  George  N.  Bale,  and  William  S.  Ladd,  for  the 
plaintiff. 

The  plaintiff's  title  was  good  as  against  a  person  having  no 
title,  and  that  was  as  far  as  the  court  below  held  in  respect  to  the 
title. 

The  court  instructed  the  jury  that,  in  order  to  find  for  the 
plaintiff,,  they  must  either  find  that  Hopkins  admitted  that  he  held 
the  land  under  Dewey,  in  such  a  way  as  to  satisfy  the  jury  that  he 
reaUy  did  so  hold  it,  or  that  Hopkins  understood  Emerson  was 
acting  for  Dewey,  in  making  the  inquiry,  and  that  his  reply  was 
to  be,  and  actually  was  communicated  to  Dewey,  and  was  never 
revoked. 
^\  Those  were  the  only  questions  left  to  the  finding  of  the  jury, 

'^:  >  and  to  the  instructions  submitting  them  no  exceptions  were  taken, 

and  the  finding  of  the  jury  in  favor  of  the  plaintiff  upon  either, 
was  conclusive  of  the  whole  case. 

If  the  jury  found  for  the  plaintiff  on  the  first  question,   the 
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defendant  could  not  set  up  his  title  against  his  landlord,  for  his 
relation  to  Devey  would  be  only  that  of  tenant.  IhUtle  v. 
Reynolds,  1  Vt.,  80 ;  Qreeno  v.  Munson  et  ah^  9  Vt.,  87 ; 
Bipley  v.  Yale^  18  Vt.,  220,  are  in  a  long  line  of  cases  announc- 
ing this  doctrine. 

If  the  jury  found  for  the  plaintiff  on  the  second  question,  the 
defendant  would  be  estopped  from  setting  up  a  title  in  himself. 
After  a  possession  has  ripened  into  a  title,  we  concede,  the 
possessor  could  not  reconvey  it  by  parol,  but,  before  that  occurs, 
Ms  declarations  and  messages  to  the  true  owner  fix  the  character 
of  his  possession,  and  put  the  true  owner  at  rest.  But  the  ver- 
dict  being  general,  the  inference  is  that  all  the  issues  were  found 
in  &yor  of  the  party  for  whom  the  verdict  was  rendered.  White, 
admr.,  v.  Simondsj  Conant  ^  Co,,  33  Vt.,  178. 

The  objections  to  the  validity  of  the  vendue  sale  are  not  well 
founded. 

The  opinion  of  the  court  was  delivered  by 

Pbout,  J.  Upon  these  exceptions,  but  two  questions  are  open 
to  the  plaintiff,  and  on  the  argument  counsel  so  regard  it. 

I.  The  plaintiff  claims  title  to  the  premises  in  controversy,  by 
virtue  of  a  deed  from  Mrs.  Mary  C.  Dewey,  and  by  virtue  of  a 
tax-sale  to  her  husband  on  the  17th  of  March,  1840,  the  record 
of  which  was  introduced  in  evidence.  To  the  validity  of  the  col- 
lector's sale  the  defendant  urges  two  objections :  jir%t,  that  the 
record  does  not  show  that  the  original  warrant  directed  to  the 
collector,  and  the  certificate  of  his  oath,  were  returned  to  the  town 
clerk  for  record,  as  the  statute  requires ;  and  second,  that  the  list 
of  unredeemed  lands  was  not  recorded.  Granting  that  the  stat- 
ute is  imperative,  and  requires  the  record  of  the  town  clerk  to  be 
made  from  the  original,  it  would  be  a  forced  presumption,  in  the 
absence  of  all  evidence  warranting  it,  to  suppose  that  he  resorted 
to  any  other  medium  for  the  purpose  of  making  the  record.  It  may 
be  competent  to  show  it,  but  it  is  quite  a  different  matter  to  infer  it. 
The  statute  (Gen.  Sts.,  ch.  15,  §  32)  in  relation  to  the  duties  of 
town  clerks,  provides  "  that  he  shall  record  at  length  *  *  * 
all  deeds  and  other  instruments  and  evidences  respecting  real 
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estate,"  and  contemplates  that  the  record  shall  be  made  from  the  , 
original  instrument.  It  means  copying  it  into  the  public  records, 
and  it  was  never  suggested  to  our  knowledge,  that,  to  be  valid  as 
a  record,  this  must  appear  from  the  certificate  of  the  town  clerk. 
That  is  presumed,  and,  to  avoid  the  efibct  of  the  presumption  that 
the  acts  of  a  public  officer,  apparently  regular,  are  in  compliance 
with  the  law  prescribing  his  duty,  it  must  be  shown  lio  be  other- 
wise; and  this  presumption  applies,  with  equal  reason,  to  the 
record  of  a  collector's  sale,  as  to  the  record  of  a  deed.  This 
being  so,  and  the  entire  record  in  question  standing  in  the  order 
and  connection  it  does  in  the  book  of  records,  we  think  the  cer- 
tificate of  the  town  clerk,  "  Received  for  record  and  recorded 
and  examined,"  under  date  of  April  7, 1840,  authenticated  or 
verified  as  it  is  by  him  in  his  official  capacity,  refers  and  applies 
to  the  entire  record,  the  proceedings  and  sale,  including  the  wax- 
rant  and  certificate,  as  a  complete  and  perfected  record  of  the 
sale.  Nor  do  we  think  the  second  objection  urged  to  the  validity 
of  the  collector's  sale,  tenable.  If  it  were,  the  community  would 
lose  the  benefit  and  security  of  a  great  proportion  of  the  early 
records  of  the  state,  including  judicial  records.  The  statute,  it 
is  true,  requires  town  clerks  to  procure  suitable  books  and  make 
their  records  in  them ;  but  what  is  a  suitable  book  for  that  pur- 
pose, admits  of  a  diversity  of  opinion  and  considerable  latitude 
of  construction.  The  validity  of  the  record  can  not  depend  upon 
a  rule  so  indefinite  and  uncertain.  Whether  a  record  or  not,  de- 
pends upon  the  fact  whether  the  deed,  instrument  or  paper  has 
been  recorded  in  the  public  records  by  the  proper  officer,  or  by 
his  direction  and  under  his  supervision  ;  there  being  no  fraud  or 
material  mistake  committed  in  respect  thereto.  This  record,  ap- 
pearing regular  and  full  in  the  particulars  referred  to,  is  not  de- 
fective for  either  of  the  reasons  assigned. 

II.  The  question  then  is,  and  it  is  the  important  inquiry  in  the 
case,  has  the  plaintiff  Dr.  Dewey's  title,  which  he  in  his  lifetime 
acquired  by  virtue  of  the  collector's  sale  ?  Dewey  having  de- 
ceased, the  plaintiff  derived  title,  if  at  all,  by  virtue  of  the 
deed  from  Mrs.  Dewey,  the  executrix  of  his  will.  By  the  will 
Dr.  Dewey  gave,  substantially,  all  his  estate,  including  the  prem- 
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.  ises  in  controversy,  to  Mrs.  Dewey,  and,  by  her  deed  to  the  plaint- 
iff, she  purports  to  convey  them  by  virtue  of  a  license  granted 
by  the  probate  court ;  and,  as  the  case  shows,  this  license  was 
not  produced  or  introduced  in  evidence  on  the  trial.  In  the 
deed,  Mrs.  Dewey  not  only  recites  the  license,  but  she  enters  into 
certain  covenants  expressed  in  this  language :  "  Ajid  I,  the  said 
Mary  C.  D6wey,  covenant  with  the  said  Thomas  Carbee  "  [plaint- 
iff], "  his  heirs  and  assigns,  that  the  said  John  Dewey  died  seized 
and  possessed  of  the  granted  premises ;  that  I  am  duly  author- 
ized by  the  court  aforesaid,  to  convey  the  same  to  the  said 
Thomas  Carbee  in  manner  and  form  aforesaid;  that  I  have 
in  all  things  observed  the  directions  of  the  law  and  the  license 
aforesaid,  in  making  said  sale ;  that  said  premises  are  free  from 
all  incumbrances,  and  that  I  will,  and  my  heirs,  executors,  and 
administrators  shall,  warrant  and  defend  the  same  against  all 
persons  claiming  the  same ;"  and  it  is  executed  by  her  as  "  execu- 
trix as  aforesaid."  The  collector's  sale  being  valid,  she  acquired 
title  to  the  premises  under  the  will  of  her  husband,  Dr.  Dewey, 
and  it  remains  where  the  will  placed  it,  unless  her  deed  is  an 
effectual  and  operative  conveyance  to  the  plaintiff.  Regarding 
Mrs.  Dewey  as  interested  in  the  disputed  premises  only  as  execur 
trixj  her  deed  was  the  execution  of  a  power  existing  under  the 
law,  conferred  by  the  probate  court,  authorizing  her  to  sell  the 
real  property  of  her  husband's  estate,  for  purposes  contemplated 
by  the  statute.  When  so  authorized,  she  could  convey  the  title, 
to  the  same  intent  and  effect  the  testator  could  in  his  lifetime. 
But  the  will  must  be  proved.  Unless  it  was,  she  was  without  au- 
thority to  act  on  behalf  of  the  estate ;  and,  in  making  title  under 
her  deed  under  such  circumstances,  it  was  necessary  to  produce  in 
proof  the  license,  as  well  as  to  prove  the  allowance  of  the  will. 
Her  power  as  executrix,  to  convey,  was  derivative,  and  her  au- 
thority must  be  shown,  as  well  as  that  it  has  been  substantially 
pursued  in  form ;  and  this  can  ordinarily  appear  only  from  the 
probate  records  properly  authenticated.  The  recitals  in  the  deed 
are  insufficient  for  that  purpose,  however  it  might  be  as  between 
Mrs.  Dewey  and  her  grantee,  the  plaintiff. 

But  it  is  claimed,'inasmuch  as  Mrs.  Dewey  was  substantially  the 
sole  legatee  in  the  will  (and  this  is  conceded,  as  well  as  its  exe- 
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"cution  and  proof,  in  the  argument),  no  claims  of  creditors  inter- 
vening, and  having  by  the  deed  referred  to  conveyed  the  premises 
in  question,  with  personal  covenants  against  incumbrances  and 
of  warranty,  binding  herself  and  heirs  thereto,  that  it  operates  as 
an  effectual  conveyance  by  way  of  estoppel.  There  is  no  imper- 
fection in  the  execution  of  the  deed,  and  the  language  in  which 
those  covenants  are  expressed,  is  not  only  emphatic,  but,  in  con- 
nection with  the  habendum  clause,  is  a  direct  assertion  of  the 
^r  grantor  that  the  grantee,  his  heirs  and  assigns  should  have  and 

I  hold  the  estate  therein  described,  to  their  own  use,  without  quali- 

fication.   The  case  is  one,  then,  which  by  matter  of  deed  comes 
within  the  reason  of  the  rule  that  "  a  man's  own  act  stoppeth  or 
^;  close th  up  his  mouth  to  allege  or  plead  the  truth,"  if  not  within 

a  broader  scope  sometimes  given  it,  actually  to  pass  and  transfer 
the  estate.  And,  we  must  say,  in  view  of  what  the  parties  de- 
signed to  accomplish,  as  indicated  by  the  language  of  the  convey- 
ance, and  all  its  parts,  and  understanding  that  as  no  doubt  the 
fact  really  is,  it  would  be  doing  no  violence  to  legitimate  and  fair 
construction,  to  hold  that  the  parties  to  this  deed  intended  to  con- 
t  vey  and  receive  such  title  as  Mrs.  Dewey  had  as  executrix,  and, 

1^  if  that  was  invalid  or  ineffectual  for  any  reason,  such  title  as  she 

|;  had  as  legatee  under  the  will,  and  to  give  it  effect  accordingly. 

|;  In  the  instrument  slie  appears  in  both  her  oflScial  and  private  ca- 

P  pacity  or  right.      The  will  gave  her  the  premises ;   she  owned 

^"  them  ;  the  grant  is  in  her  name,  and  she,  not  as  executrix,  cove- 

nants to  warrant  and  defend  the  same  against  all  persons.     In 
Brown  v.   Ed%on  et  al,^  23   Vt.,  435,    Redpield,  J.,  alludes 
^  to  the  question  which  arose  in  that  case  upon  an  administrator's 

t-'.  deed.      He  says  :    "But  in  the  particular  case,  if  the  deed  at- 

tempted to  be  proved,  was  properly  in  evidence,  and  the  identity 
of  the  parties  shown,  the  title  would  be  in  the  administrator  him- 
self, instead  of  his  intestate.  In  such  a  case  it  becomes  a  grave 
question,  whether  the  grantor  is  not  estopped  to  deny  that  what- 
t*  ever  title  he  possessed  did  pass,     I  should,  for  one,  be  inclined 

to  believe  such  must  he  the  effect  of  his  deed.  It  has  often  been 
held  that  the  owner  of  land  who  stands  by,  and  aids  in  the  exe- 
cution of  a  deed  of  such  land  by  a  stranger,  and  himself  becomes 
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a  witness  of  the  conveyance,  is  thereby  estopped  to  deny  that  the 
title  passes ;  a  fortiori,  if  he  gives  a  deed  of  land  himself,  al- 
though as  administrator  of  some  one  possessing  no  title,  and  of 
whose  estate  he  has  no  legal  administration."  The  force  of  this 
reasoning  is  apparent,  and  must  strike  all  minds  alike ;  and  as 
affected  by  the  same  principle,  are  cases  where,  it  appearing  by  cov- 
enants contained  in  the  conveyance  itself,  "  that  the  parties  in- 
tended to  convey  and  receive  reciprocally  a  certain  estate,  they 
have  been  held  to  be  estopped  from  denying  the  operation  of  the 
deed  according  to  that  intent."  Rawle  on  Covenants,  407,  note 
2;  Jarvis  v.  Aikens  et  ah,  25  Vt.,  635,  and  cases  there  cited. 
This  the  defendant  does  not  controvert,  as  applied  to  the  plaintiff 
and  his  grantor,  but  claims  that  he  is  not  aflfected  by  her  deed  or 
covenants,  as  he  is  not  in  legal  privity  with,  or  claiming  through 
her.  Rawle  (jsupra),  408,  says  an  estoppel  has  an  ordinary 
and  extraordinary  effect.  In  the  one  case  it  is  "personal  in 
its  character,  like  the  rebutter  in  a  warranty,  and  estops  thfe 
grantor  and  his  heirs  from  doing  or  alleging  anything  contrary 
to  the  tenor  and  effect  of  his  sealed  instrument."  In  the  other, 
"  besides  this  quality,  it  possesses  the  high  function  of  actually 
transferring  every  estate,  present  or  future,  vested  or  contingent, 
to  the  feoffee,  conusee,  or  lessee,  according  as  the  mode  of  assur- 
ance employed  is  a  feoffment,  a  fine,  or  a  lease."  The  former 
effect  applies  as  against  parties  and  privies,  but  by  the  latter,  when 
a  party  conveys  with  warranty,  an  estate  is  called  into  being 
as  against  the  grantor,  and  the  deed  inures  to  the  benefit  of  the 
grantee  and  in  discharge  of  the  grantor's  covenants.  Middle- 
bury  College  v.  Ckmey,  1  Vt.,  336 ;  Blake  v.  Thicker,  12  Vt.,  39. 
In  Jarvis  v.  Aikens  (^suprd),  Bennett,  J.,  says  the  estoppel  "  be- 
comes a  muniment  of  title,"  arising  and  existing  in  that  case 
from  a  mortgage  deed  containing  covenants.  With  equal  reason, 
this  effect  arises  from  an  administrator's  or  executor's  deed  con- 
taining such  covenants,  possessing  the  quality  of  working  upon 
the  grantor's  interest  in  the  premises  to  which  the  covenants  re- 
late, and  of  transferring  it  to  his  grantee.  Otherwise,  the  party 
for  whose  benefit  the  conveyance  was  intended,  might  find  himself 
remediless  at  law,  as  against  a  mere  intruder  or  stranger  to  all 
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J  title.    The  objection  urged  against  this  view,  is  that  the  plaint- 

;  ifiTs  remedy  is  in  chancery  ;  that  the  deed  conveys  only  an  equita- 
ble title,  which  is  invalid  at  law.    We  have  no  occasion  to  ques- 

y  tion  this  distinction  as  recognized  in  some  of  the  cases.    In  the 

s:  present  case,  the  facts  are  marked,  and  in  the  aspect  they  present 

r-  the  question  we  consider  and  determine  it.     At  the  time  Mrs. 

^V  Dewey  delivered  this  conveyance,  she  had  the  title  and  owned  the 

t  premises,  and  by  that  conveyance  she  intended  to  convey  them  to 

|;|  the  plaintiflF.    The  defendant  is  a  stranger  to  all  title,  so  far  as 

¥[  appears,  but  puts  his  defense  upon  the  ground,  so  far  as  this 

p*  branch  of  the  case  is  concerned,  that  the  plaintiflF 's  grantor  has 

ff  the  legal  title  notwithstanding  her  deed.    We  think,  under  the 

p-  circumstances,  if  he  attempts  to  shelter  himself  in  the  shadow 


of  her  claim,  that  her  deed  must  have  the  extraordinary  eflFect 
alluded  to,  as  to  him,  that  it  has  as  against  Mrs.  Dewey,  and 

%  that  he  can  stand  in  no  better  position  than  she  does,  or  could, 

p  were  she  the  party  defendant  in  the  action. 

t:  '  The  judgment  of  the  county  court  is  aflBrmed. 


James  B.  Brown  v.  David  S.  Austin  and  John  0.  Savert.* 

Vendue  Sale.      Collector's  Deed.     Adverse  Possession.     Parol 

JSvidence. 

A  coUeotor'8  deed  of  land  told  at  vendue  to  satisfy  a  tax  assoflsed  and  laid  npon 
aU  the  land  In  a  connty  at  a  speoifled  amount  per  acre,  transfers  a  perfoct  title 
as  against  aU  persons.  The  effect  Is  to  extingalsh  all  prior  claims,  whether  based 
npon  title  or  possession.  Henoe  a  possession  adverse  to  the  owner  prior  to  the  Mi- 
lector's  deed,  is  not  available  to  aid  in  establishing  a  title  against  such  deed. 

The  question  was  held  properly  submitted  to  the  Jury  to  find  from  the  parol  eri- 
denoe  introduced  by  the  defendants,  whether  there  were  proper  conveyances  througb 
to  the  defendants  as  claimed  by  them,  the  deeds  not  being  on  record  and  havinjc 
r  been  destroyed. 

L  Trespass  for  cutting  timber  and  wood  on  lot  No.  53  of  divi- 

^  sion  2  in  the  town  of  Brunswick.     Plea,  not  guilty.    Trial  by 

jury,  September  term,  1865,  Poland,  C.  J.,  presiding. 


*  This  case  was  heard  at  the  August  term,  1866,  and  decided  at  the  Augost 
teAn,  1868. 
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The  plaintiff  read  in  evidence  the  records  and  proceedings  of 
a  collector's  sale  under  an  act  passed  in  1831,  raising  a  tax  of 
three  mills  per  acre  on  the  lands  in  the  county  of  Essex  to  build 
a  jaiL  It  was  conceded  by  the  defendants,  that  all  the  proceed- 
mgs  referred  to  in  said  sale,  were  regular  and  legal,  and  that  the 
collector's  deed  conveyed  a  valid  title. 

The  plaintiff  read  in  evidence  a  deed  of  said  lot  from  H.  D. 
Schoff,  collector  of  said  tax,  to  Jared  Wells,  dated  June  9, 1833, 
said  Wells  having  been  the  purchaser  of  said  lot  at  said  sale ; 
and  all  the  deeds  through  from  said  Wells  to  the  plaintiff. 

It  was  conceded  by  the  defendants,  that  just  prior  to  the  com- 
mencement of  this  suit  the  defendant  Savery,  under  a  contract 
with  the  defendant  A\istin,  cut  and  took  away  from  said  lot  about 
150  cords  of  wood. 

The  defendants  then  read  in  evidence  the  record  of  a  deed  of 
lot  No.  61  in  said  Brunswick,  and  the  lot  lying  north  of  61  called 
"the  possession  lot,"  from  Asahel  Booth  and  wife  to  James 
Tewksbury,  dated  October  29, 1836 ;  also  the  record  of  a  deed  of 
the  same  lots  from  James  Tewksbury  to  Elijah  Hadley,  dated 
March  11,  1837 ;  also  the  record  of  a  mortgage  deed  of  one 
undivided  half  of  the  same  lots  from  N.  H.  Closson  to  J.  S. 
Spaulding,  dated  November  24, 1838.  The  defendants  then  in- 
troduced evidence  tending  to  prove  that,  as  early  as  1820,  one 
Fuller  was  living  on  lot  No.  61,  and  that  about  1821  or  1822 
he  cleared  about  ten  acres  on  the  lot  lying  north  of  lot  61 
(which  was  conceded  to  be  lot  No.  53),  and  cultivated  the 
same  for  three  or  four  years,  and  that  he  claimed  to  be  the  owner 
of  the  lot  lying  north  of  61 ;  that  Puller  left  both  the  lots  about 
1825  or  1826,  and  was  succeeded  in  the  possession  and  occupancy 
of  the  same  by  his  son-in-law,  Asahel  Booth ;  that  Booth  lived  on 
61,  but  occupied  what  was  cleared  on  53,  and  cleared  a  little  more, 
and  claimed  lot  53  down  to  1836,  when  he  conveyed  to  Tewks- 
bury and  left ;  that,  after  Booth  left  said  lots,  one  Elisha  Web- 
ster went  into  possession  of  lot  61  and  what  was  cleared  of 
53,  and  occupied,  down  to  1841.  Webster  lived  in  the  vicinity 
of  said  lots,  and  is  now  dead.  There  was  no  evidence  whom  he 
occupied  under,  except  what  is  hereinafter  stated.    The  defendant 
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I''  Austin  testified  that  in  1841  J.  S.  Spaulding,  of  Claremont,  N. 

^  H.,  came  to  Brunswick  and  claimed  to  be  the  owner  of  lots 

■J  61  and  53 ;  that  he  made  a  contract  and  purchased  said  lots 

V  •  of  Spaulding,  and  paid  him  a  horse  therefor;  that  said  Spanl- 

y  ding  duly  executed  therefor  to  him  a  deed  of  said  lots ;  that  he 

Jj  neglected  to  have  said  deed  recorded ;  and  that  the  deed  was  subse- 

i'  quently  burned  when  his  (Austin's)  house  was  burned.     Austin 

also  testified  that  said  Spaulding  told  him  he  had  a  deed  from 
said  Closson  of  the  other  undivided  half  of  said  lots,  which  was 
^'  not  recorded  ;  that  Spaulding  subsequently  sent  him  a  deed  from 

|[^  Closson  to  Spaulding  of  said  undivided  half;  and  that  this  deed 

jr  was  also  burned  at  the  same  time  with  his  deed  from  Spaulding. 

Austin  also  testified   that,  while  Spaulding  was  at  Brunswick, 
Spaulding  and  Webster  had  a  settlement,  and  Webster  accounted 
to  Spaulding  for  the  use  of  said  lots  while  he  had  occupied  them. 
h^  Austin  also  testified   that,  immediately  after  making  purchase 

.  of  said  lots  of  Spaulding,  he  went  into  possession  thereof,  claiming 
to  own  them,  and  had  ever  since  occupied  them  without  molestation 
by  any  one,  and  that  no  claim  had  ever  been  made  to  either  of  said 
lots  by  said  Hadley  or  Closson,  or  by  any  one  claiming  under  them. 
It  appeared  from  the  deeds,  that  said  Hadley,  Closson  and 
Spaulding  were  all  residents  of  Claremont,  N.  H.  It  was  undis- 
puted that  Austin  had  undisputed  possession  of  lot  61,  except 
'r'  a  small  piece  that  was  set  ofi"  on  an  execution  against  Asahel 

Booth,  and  a  small  piece  conveyed  by  said  Hadley  to  Elisha  Web- 
ster. 

The  plaintifi*  gave  evidence  tending  to  prove  that  in  1854  he 
sent  one  Johnson,  a  surveyor,  in  company  with  another  man,  to 
I  run  and  mark  the  lines  around  lot  53,  and  that  Johnson,  in  the 

presence  of  the  man  with  him,  declared  that  he  took  possession 
of  the  lot  for  the  plaintiif.    The  plaintiff  also  gave  evidence  tend- 
^  ing  to  prove  that,  since  Austin  has  claimed  to  be  the  owner  of  lot 

53,  he  has  suffered  the  fences  to  go  wholly  to  decay,  and  that 
which  was  formerly  cleared  on  53,  has  now  grown  up  again  with 
bushes  and  trees.  The  plaintiff  claimed  there  was  no  proper 
evidence  in  the  case  to  be  submitted  to  the  jury,  to  connect  the  de- 
fendant Austin  with  the  title  of  Hadley  so  that  Austin   could 
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have  the  benefit  of  the  possession  of  Booth  and  Puller,  if  such 
possession  shonld  prove  to  be  adverse ;  and  also  that  any  adverse 
possession  prior  to  the  tax-sale  under  which  the  plaintiff  claimed 
title,  could  not  be  available  against  that  title. 

But  the  court  charged  the  jury  that,  if,  from  the  evidence,  they 
believed  that  there  were  proper  conveyances  of  said  lot  53  from 
Hadley  to  Closson,  from  Closson  to  Spaulding,  and  from  SpauU 
ding  to  the  defendant  Austin,  then  Austin  would  be  entitled  to  the 
benefit  of  the  possession  of  Booth  and  Fuller,  if  that  possession 
was  adverse.  The  court  explained  what  would  constitute  an  ad- 
verse possession,  in  a  manner  not  objected  to.  The  court  alsa 
charged  that  an  adverse  possession  of  the  lot  would  not  be  in- 
terrupted by  a  sale  of  the  land  for  taxes ;  that  this  would  be  the 
same  as  a  sale  of  the  land  by  the  true  owner.  The  plaintiff  ex- 
cepted to  so  much  of  the  charge  as  is  stated,  and  to  the  re- 
fusal to  charge  as  the  plaintiff  claimed. 

The  jury  gave  a  verdict  for  the  defendants.  They  also  found,, 
specially,  that  Puller  and  Booth  held  said  lot,  claiming  title  to 
the  same,  and  that  the  title  was  regularly  transmitted  by  deed 
from  Booth  down  to  the  defendant  Austin,  and  that  Austin,  and 
those  under  whose  title  he  held,  had  occupied  said  lot  adversely 
for  a  continuous  period  of  more  than  fifteen  years  before  the 
survey  and  entry  by  Johnson  for  the  plaintiff  in  1854. 

Henry  Heywood  and  Heywood  ^  Whidden^  for  the  plaintiff. 

Between  Hadley  and  Closson  there  is  no  evidence  whatever  \jo 
connect  the  title ;  not  even  the  succession  in  possession,  as  the 
possession  of  Webster  is  not  shown  by  any  legal  evidence,  to  have 
been  the  possession  of  Closson  or  Spaulding.  The  evidence  of  the 
defendant  Austin  in  relation  to  what  transpired  between  Spaul- 
ding and  Webster,  is  merely  declarations  of  a  third  party  as  to 
his  title,  without  any  legal  foundation  to  make  such  declarations 
admissible  evidence  in  support  of  that  title.  The  declaration  of 
Webster  and  Spaulding  that  Webster  was  the  tenant  of  Spaulding, 
is  a  declaration  in  disparagement  of  his  (Webster's)  title,  and 
would  be  admissible  against  the  plaintiff  if  he  claimed  under  a  title 
from  Webster,  but  not  otherwise.    Pike  v.  Hayes,  14  N.  H.,  19  ; 
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1  Green.  Ev.,  §  109;  Davies  v.  Pierce,  2  Term,  64;  State  v. 
CatUnj  3  Vt.,  630.  Spaulding's  declarations  as  to  His  title  at  that 
time,  are  not  admissible  in  favor  of  Austin,  as  they  were  not 
against  his  interest  nor  in  disparagement  of  his  title,  but  in  favor  of 
both,  and  he  was  not  in  possession  of  the  premises.  Shepherd  v. 
ThompsoTiy  4  N.  H.,  213;  Smith  v.  Powers,  15  N.  H.,  546; 
Davis  V.  Fuller  et  ah,  12  Vt.,  178 ;  Benton  v.  Perry  et  al.,  5 
Vt.,  382 ;  Brackett  v.  Wait,  6  Vt.,  411 ;  JSclffeU  v.  Bennett,  7 
Vt.,  634 ;  Bullard  v.  Billings,  2  Vt.,  309. 

The  sale  in  1832  for  taxes,  under  which  the  plaintifiF  claims 
title,  was  an  interruption  of  Booth's  possession.  Wallingford  v. 
Eearl,  16  Mass,,  471 ;  Payne  v.  Hathaway,  3  Vt.,  212 ;  WeUs 
V.  Morse  et  ah,  11  Vt.,  9 ;  Blackwell  on  Tax  Titles,  647, 430.  The 
tax-sale  passed  what  right  or  title  Booth  then  had,  who  was  then 
in  possession,  to  "Wells,  the  purchaser  in  the  tax-sale.  Gen. 
Sts.,  ch.  84,  §  26.  Slade's  Sts.,  p.  402,  §  8.  Taxes  on  non-re*- 
ident  lands  arc  not  a  personal  charge,  but  a  lien  on  the  land. 
Rising  v.  Granger,  1  Mass.,  47;  N.  T.  Sf  H.  Railroad  Co.  v. 
Lyon,  16  Barbour,  661. 

Q-'eorge  N.  Dale  and  Ossian  Ray,  for  the  defendants. 

The  testimony  was  competent  for  the  jury  to  find  or  presume 
the  existence  of  deeds  from  Hadley  to  Closson  and  from  Olosson  to 
Spaulding  and  from  Spaulding  to  the  defendant  Austin.  Towns- 
endy.  Downer,  32  Vt.,  183  ;  White  v.  Loring,  24  Pick.,  319 ;  Ryder 
V.  Hathaway,  21  Pick.,  298 ;  Valentine  v.  Ptper,' 22  Pick.,  85 ;  1 
Green.  Ev.,  §  46 ;  1  Ph.  Ev.,  465.  It  matters  not  that  we  do  not 
produce  a  foimal  deed  from  each  grantor  to  his  grantee,  while  we 
show  a  claim  by  each  and  every  one  under  his  predecessor  by 
virtue  of  a  color  of  title  at  least.  Blackwell  on  Tax  Titles, 
364.  The  tax  title  did  not  interrupt  the  possession.  Reed  v. 
Field  et  ah,  15  Vt.,  672. 

The  opinion  of  the  court  was  delivered  by 

PiBRPOiNT,  C.  J.  This  is  an  action  of  trespass  for  cutting  tim- 
"ber  and  wood  on  lot  No.  53  of  division  2  in  the  town  of  Bruns- 
wick.   The  plaintiff  claimed  title  to  the  lot  in  question  under  a 
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vendue  sale  and  deed  by  H.  D.  Schoff,  collector,  to  Jared  Wells, 
dated  June  9, 1833,  and  from  said  Wells,  through  several  subse- 
quent grantees,  to  the  plaintifiF.  The  plaintiflf  put  in  evidence  the 
records  and  proceedings  of  the  collector's  sale  under  an  act 
passed  in  1831,  assessing  a  tax  of  three  mills  per  acre  on  the  lands 
in  the  county  of  Essex  to  build  a  jail.  It  was  conceded  upon  the 
trial  by  the  defendants,  that  all  the  proceedings  referred  to  in  said 
sale,  were  regular  and  legal,  and  that  the  collector's  deed  con- 
veyed a  valid  title. 

The  defendants  claimed  title  to  the  premises  in  question  by  pos- 
session, and  introduced  evidence  tending  to  show  that,  as  early  as 
1820,  one  Fuller  went  into  possession- of  the  lot,  claiming  to  be  the 
owner,  and  that  he  continued  in  possession  until  about  1825  or  1826, 
and  was  succeeded  in  the  possession  by  his  son-in-law  Booth,  who 
continued  in  possession  until  1836,  when  he  conveyed  to  one 
Tewksbury  and  left.  This  deed  was  put  in  evidence ;  also  a  deed 
from  Tewksbury  to  one  Hadley,  dated  March  11,  1837 ;  also  a 
mortgage  deed  of  one  undivided  half  of  the  premises,  from  N. 
H.  Closson  to  J.  S.  Spaulding,  dated  Nov.  24, 1838. 

The  defendants  also  introduced  parol  testimony,  which,  they 
claimed,  tended  to  show  that  Hadley  deeded  the  premises  to 
Closson,  that  Closson  also  deeded  to  Spaulding  the  other  undi- 
vided half  of  the  premises,  and  that  Spaulding  deeded  the  whole 
to  the  defendant  Austin  in  1841 ;  that  the  two  last  named  deeds 
were  in  this  defendant's  possession  ;  that  he  neglected  to  get  them 
recorded ;  and  that  they  were  destroyed  by  fire  when  his  house 
was  burned. 

Upon  the  whole  evidence,  the  defendant  Austin  insisted  that,  in 
making  out  his  title  by  possession,  he  was  entitled  to  the  benefit 
of  the  adverse  possession  of  Puller  and  Booth. 

The  plaintiff  claimed,  and  requested  the  court  to  charge  the 
jury,  "  that  there  was  no  proper  evidence  in  the  case  to  be  sub- 
mitted to  the  jury,  to  connect  the  defendant  Austin  with  the  title 
of  Hadley  so  that  Austin  could  have  the  benefit  of  the  possession 
of  Booth  and  Fuller,  if  such  possession  should  prove  to  be  ad- 
verse, and  also  that  any  adverse  possession  prior  to  the  tax-sale 
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under  which  the  plaintiff  claimed  title,  could  not  be  available 
against  that  title." 

But  the  court  charged  the  jury  "  that,  if,  from  the  evidence,  they 
believed  that  there  were  proper  conveyances  of  said  lot  63  from 
Hadley  to  Closson,  from  Closson  to  Spaulding,  and  from  Spaul- 
ding  to  the  defendant  Austin,  then  Austin  would  be  entitled  to  the 
benefit  of  the  possession  of  Booth  and  Fuller,  if  that  possession 
was  adverse."  The  court  also  charged  the  jury  "  that  an  adverse 
possession  of  the  lot  would  not  be  interrupted  by  a  sale  of  the 
land  for  taxes ;  that  this  would  be  the  same  as  a  sale  of  the  land 
by  the  true  owner." 

From  the  manner  in  which  these  points  were  made  and  dis- 
posed of  in  the  county  court,  it  would  seem  that,  in  some  aspect 
of  the  case,  it  was  important  for  the  defendant  Austin  to  connect 
himself  with  the  possession  of  Fuller  and  Booth  prior  to  the  tax-sale 
and  the  collector's  deed,  so  as  to  avail  himself  of  such  possession  in 
establishing  his  possessory  title.  Conceding,  for  the  present,  that 
the  county  court  were  right  in  submitting  the  question  to  the  jury, 
as  to  this  defendant's  having  established  a  chain  of  conveyances 
from  Booth  down  to  himself,  the  question  then  arises  as  to  the 
effect  of  the  vendue  sale  and  deed  upon  the  title  to  the  premises 
and  the  claim  and  possession  of  Booth.  The  possession  of  Fuller 
and  most  of  the  possession  of  Booth  were  prior  to  the  sale  and 
deed  of  the  collector,  and  Booth  was  at  that  time  in  possession. 

The  land  in  question  is  situated  in  the  county  of  Essex.  The 
legislature,  by  an  act  passed  in  1831,  assessed  and  laid  a  tax  of 
three  mills  on  each  acre  of  land  in  the  county  of  Essex,  and  directed 
that  the  oflScers  whose  duty  it  was  to  collect  said  tax,  "  in  collect- 
ing and  accounting  for  said  tax,  and  in  all  things  which  relate  to 
the  advertising,  recording  of  proceedings,  and  the  redemption 
and  deeding  of  land  which  may  be  sold,  shall  be  governed  by  the 
general  law  of  the  state  pointing  out  the  duties  of  collectors  in 
collecting  moneys  raised  by  tax  for  the  purpose  of  making  and 
repairing  roads  and  building  bridges." 

The  general  law  of  the  state  upon  that  subject,  points  out  specif- 
ically the  course  to  be  pursued  in  collecting  a  tax  laid  upon  land 
for  the  purpose  named.    It  requires  notice  to  be  given  to  the  land- 
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•owners  by  publication,  etc.  If  any  landowner  shall  neglect  or 
refuse  to  pay  his  proportion  of  such  tax  within  the  time  provided 
by  law,  the  collector  appointed  by  the  act  laying  the  tax,  shall 
adrertise  such  delinquencies,  etc.,  and,  in  case  any  part  of  such  tax 
shall  remain  unpaid  at  the  time  appointed  for  the  sale,  such  col- 
lector shall  proceed  to  sell  at  public  vendue  so  much  of  such  de- 
linquents' lands  as  will  pay  such  tax  with  costs,  etc.,  and  such 
collector  shall,  at  the  expiration  of  one  year  after  the  day  of  such 
sale,  unless  such  land  shall  be  redeemed,  etc.,  make  and  execute 
^  deed,  or  deeds,  to  the  purchasers,  containing  a  covenant  of  war- 
ravty  ;  which  deed  or  deeds  shall  be  good  and  valid  in  law.  If  the 
proprietor  or  proprietors  of  lands  thus  sold,  or  any,  other  person^ 
^hall  within  the  year  appear  and  tender  to  such  collector,  etc., 
then  the  deed  shall  not  be  executed,  etc.  Gen.  Sts.,  ch.  98, 
relating  to  land-taxes. 

All  the  proceedings  having  been  in  strict  conformity  with  the 
requirements  of  the  statute  up  to  and  in  the  execution  of  the 
•deed,  by  the  collector,  of  the  premises  in  controversy  in  this  case, 
the  statute  declares  that  such  deed  shall  be  "  good  and  valid  in 
law."  The  question  then  arises  as  to  what  extent,  and  for  what 
purposes,  it  is  to  be  regarded  as  good  and  valid.  The  county 
court  in  their  charge  to  the  jury  seem  to  have  regarded  it  as  good 
only  to  the  extent  of  transferring  the  title  of  the  true  owner,  and 
AS  not  affecting  the  interest  or  claim  of  a  person  then  in  the  actual 
possession  of  the  premises  adversely,  and  claiming  title  as 
against  the  owner;  thus  treating  the  collector's  deed  the  same 
as  though  it  had  been  a  deed  from  the  owner.  In  this  we  think 
there  was  error.  The  language  of  the  statute  is  general :  it  does 
not  qualify  nor  limit  the  operation  of  the  deed  in  any  respect.  It 
"  shall  be  good  and  valid  in  law,"  is  the  language,  and  this  must  be 
held  to  mean  good  and  valid  for  all  the  purposes  for  which  it  was 
intended,  according  to  its  terms.  The  object  of  the  sale  is  not  to 
transfer  the  title,  right  or  claim  of  any  particular  person  or 
persons.  It  is  not  sold  l)ecausc  any  particular  person  owns  it, 
or  claims  it,  neither  is  it  sold  as  the  property  of  any  particular 
person ;  but  the  object  of  the  sale  and  deed  is  to  convey  to  the 
purchaser  a  perfect  title  to  the  land  as  against  all  claimants,  and 
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1^  the  statute  requires  that  the  deed  shall  contain  a  covenant  of 

li  warranty. 

I'  This,  we  think,  is  also  the  legitimate  legal  effect  and  operation 

T;;  of  the  whole  proceeding.     The  law  lays  the  tax  upon  the  land, 

^\  and  fixes  the  amount  specifically  at  so  much  per  acre,  without 

t  reference  to  the  owner  or  claimant  and  without  regard  to  its 

j;  value.     The  tax  is  not  against  the  owner   or  occupant  or  any 

^  otlier  person.    It  imposes  no  personal  obligation  or  duty  on  the 

y  owner,  and  creates  no  personal  liability.     The  statute  pro\'ides  no 

L  means  of  enforcing  the  payment  of  a  tax  of  this  character  by 

S  proceeding  against  the  body  or  the  property  of  any  person,  as  is 

I'  the  case  when  a  tax  is  assessed  upon  the  grand  list  in  the  ordinary 

way.    In  this  latter  case,  the  tax  is  against  the  person  and  may  be 
I*.  enforced  against  the  body  or  property  of  such  person ;  and  in  case 

real  estate  is  seized  and  sold  for  the  payment  of  such  tax  (except 
in  the  case  of  non-resident  landowners),  the  statute  expressly  de- 
clares that  the  collector's  deed  shall  be  sufficient  to  convey  to  the 
purchaser  a  title  against  the  person  for  whose  tax  it  was  sold,  and 
all  claiming  under  him.  This  is  probably  the  only  effect  such  a 
deed  would  have,  if  the  statute  was  silent  on  the  subject,  as  the 
land  is  sold  to  pay  a  tax  against  the  owner,  and  his  title  or  that  of 
those  claiming  under  him,  is  all  that  could  be  legally  sold.  But  in 
the  case  of  a  tax  like  the  present,  the  only  mode  of  enforcing  the 
collection  is  by  a  sale  of  the  land  on  which  the  tax  is  laid,  or  so 
ii^  much  of  it  as  is  necessary  to  pay  the  tax  and  legal  expenses.     All 

the  proceedings  are  substantially  against  the  land.  The  land- 
owners and  all  others  are  notified  by  publication  of  the  existence 
of  the  tax,  and  the  time  when  payment  must  be  made.  If  pay- 
ment is  not  made,  notice  in  like  manner  is  given  of  that  fact,  and 
of  the  time  appointed  for  the  sale.  If  the  land  is  vsold,  the 
owner  or  any  other  j)er807i  may,  within  one  year,  redeem  the  land 
by  paying  the  tax  and  expenses.  Any  person,  whether  owner, 
occu])ant  or  claimant,  wishing  to  save  his  interest  therein,  can  do 
so  only  by  payinp^  the  tax.  If  he  neglects  to  do  so  and  the  land 
is  conveyed  according  to  the  sale,  all  his  right  or  interest  therein 
is  thereby  extinguished,  and  the  purchaser  takes  a  good  and  valid 
title  against  all  persons ;  and  this  title  he  does  not  take  from  or 
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through  the  owner  or  claimant  or  any  other  person.  It  is  not  de- 
pendent upon  any  fonner  title.  He  gets  his  title  by  operation  of 
law.  It  is  a  new  and  independent  title  standing  alone,  supported 
only  by  the  statute  in  virtue  of  which  it  was  conveyed  to  him* 
The  eflfect  is  to  extinguish  all  prior  claims,  whether  based  upon 
title  or  possession ;  hence  the  defendants  can  not  avail  themselves 
of  the  possession  of  Fuller  and  Booth  prior  to  the  collector's  deed, 
to  aid  in  establishing  a  title  against  it. 

From  the  case  as  stated,  we  see  no  error  in  the  court's  submit- 
ting the  question  to  the  jury  as  to  the  conveyances  from  Hadley 
to  Closson  and  from  Closson  to  Spaulding. 

Judgment  reversed,  and  case  remanded. 


George  R.  Hutchinson  v.  Town  op  Concord. 
Highways.      Coasting, 

Towns  are  not  liable  for  injuriefl  to  travelera  by  ooasting  on  sleds  in  highways.  This 
is  not  an  insnfiScieney  of  a  highway,  within  the  meaning  of  the  statute  which  renders 
towns  liable  for  i^jories  by  reason  of  inBnfficienoies,  though  the  selectmen  neglected  to 
forbid  coasting. 

Action  on  the  case  for  damages  sustained  by  the  plaintiff  on  a 
highway  in  the  town  of  Concord.  Pica,  the  general  issue. 
Trial  by  jury,  September  term,  1867,  Steele,  J.,  presiding. 

The  following  are  the  facts  which  the  plaintiffs  evidence  tended 
to  establish.  On  the  evening  of  the  4th  day  of  February,  1865, 
as  the  plaintiff  was  walking  with  all  proper  care  at  the  foot  of  a  , 
hill  in  one  of  the  principal  streets  of  the  village  of  West  Concord, 
which  street  was  a  portion  of  the  public  highway,  which  the  de- 
fendants were  bound  to  keep  in  repair,  he  was  suddenly  overtaken 
and  hit  by  a  sled  on  which  a  boy,  to  him  unknown,  was  coasting 
or  sliding.  By  the  force  of  the  blow  the  plaintiff  was  thrown  to 
the  ground,  his  leg  broken,  and  his  hip  so  crushed  as  to  render 
him  a  cripple  for  life.  The  plaintiff  in  due  season  claimed  dam- 
ages of  the  defendants.    For  some  weeks  previous  to  this  acci- 
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•dent,  the  school-cliildren  of  the  village  had  been  in  the  habit  of 
coasting  upon  this  hill  in  the  street,  by  day  and  by  night,  to  such 
«n  extent  as  to  endanger  the  lives  and  the  property  of  the  travel- 
ing public.  The  selectmen  of  the  defendant  town  were  aware  of 
this,  but  took  no  steps  to  forbid  or  prevent  coasting  in  the  streets, 
until  after  the  accident.  The  accident  did  not  arise  from  any 
want  of  repair  in  the  surface  of  the  highway,  but  did  arise  from 
th'e  plaintiff's  being  struck  by  the  sled. 

The  plaintiff  claimed  that  the  town  were  liable  because  they 
had  neglected  to  forbid  coasting  upon  this  street ;  but  the  court 
ruled  otherwise,  and  directed  a  verdict  for  the  defendants,  to 
rr-  which  the  plaintiff  excepted. 

Jonathan  MosSy  for  the  plaintiff. 

The  sufficiency  or  insufficiency  of  a  highway  is  a  fact  to  be 

f,  found  by  the  jury.     Swift  v.  Newbury ,  86  Vt.,  355 ;   Cassedy  v. 

Stockbridffey  21  Vt.,  391.  And  the  court  erred  in  ordering  a  ver- 
dict for  the  defendants,  unless  the  court  proceeded  upon  the 
ground  that  the  plaintiff  produced  no  evidence  tending  to  shdw 
the  highway  at  the  place  where  the  plaintiff  received  his  injury, 
insufficient  or  out  of  repair.  Hence  arises  the  question,  what  is 
An  insufficiency  in  a  highway?  Among  the  decisions  of  this 
court,  giving,  in  a  measure,  an  answer  to  this  question,  are  the 
following :  GUdden  v.  Reading ^  38  Vt.,  52 ;  Lester  v.  PitUford^ 
7  Vt.,  158 ;  Hunt  and  wife  v.  Pownal,  9  Vt.,  411 ;  Kehey  v. 
Glover,  15  Vt.,  708 ;   G-rem  v.  Danby,  12  Vt.,  338 ;  Rice  v. 

p  Montpelier,  19  Vt.,  470  ;   WiUard  v.  Newbury,  22  Vt.,  458 ;  Bar- 

ton and  wife  v.  MontpeHer,  30  Vt.,  650. 


Thomas  Bartlett,  for  the  defendants. 


The  opinion  of  the  court  was  delivered  by 

Peck,  J.     The  injury  for  which  the  plaintiff  seeks  to  recover, 

^  was  caused  by  being  hit  by  a  sled  with  which  a  boy  was  coasting 

^  upon  the  highway  along  which  the  plaintiff  was  walking,  in  the 

village  of  West  Concord.     It  is  stated  in  the  exceptions,  that 

"  The  accident  did  not  arise  from  any  want  of  repair  in  tlie  sur- 
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face  of  die  highway,  but  did  arise  from  the  plaintiff's  being  struck 
by  the  sled."  It  is  further  stated  that  "  the  plaintiflf  claimed  that 
the  town  were  liable  because  they  had  neglected  to  forbid  coasting 
upon  that  street."  The  proposition  of  the  plaintiflf 's  counsel  is 
that  the  town  are  liable  by  force  of  the  statute  subjecting  towns  to 
liability  for  any  special  damage  which  shall  happen  by  means  of 
the  insuflSciency,  or  want  of  repair,  of  highways  and  bridges. 
The  case  entirely  negates  the  idea  that  the  injury  happened  by 
means  of  any  insuflSciency,  or  want  of  repair,  of  the  highway,  un- 
less the  boy,  while  coasting  with  his  sled,  taken  in  connecticm 
with  the  culpable  omission  of  the  selectmen  to  forbid  it,  was  an 
insuflSciency,  or  want  of  repair,  of  the  highway,  within  the  mean- 
ing of  the  statute.  It  is  diflficult  to  construe  the  act  of  coasting 
on  the  highway,  as  an  insuflficiency  of  the  highway  itself,  although 
it  be  in  a  locality  where  it  is  dangerous  to  the  traveling  public. 
The  sufficiency  or  insuflSciency  of  a  highway,  or  its  state  of  re- 
pair, has  reference  to  its  eonditionf  and  not  to  the  manner  in 
which  a  person  travels  it.  It  is  claimed  that  the  persons  with 
their  sleds  in  coasting,  constitute  physical  obstructions  which 
are  insuflBciencies,  or  want  of  repair,  for  which  the  town  may  be 
held  liable,  if  a  traveler  is  injured  by  contact  with  such  obstruc- 
tions. It  is  true  that  towns  may  be  liable  for  damages  by  ob- 
structions placed  in  the  highway  by  others  without  any  agency  of 
the  town  or  its  oflScers,  such  as  a  log,  wood,  timber,  or  stone,  if 
the  town  negligently  suflfers  such  obstructions  to  remain,  exposing 
the  traveler  to  danger.  But  in  such  case  the  road,  with  such  ob- 
jects resting  upon  it,  is  thereby  rendered  insuflficient  or  out  of 
repair ;  and  the  town  has  the  power  to  restore  it  to  its  proper  con- 
dition by  removing  the  obstructions  which  have  been  unlawfully 
placed  there.  But  as  to  the  boys  with  their  sleds  upon  the  road, 
it  is  quite  diflferent.  It  is  not  made  unlawful  by  the  statute,  to 
travel  upon  the  highway  with  such  sleds,  nor  are  the  selectmen 
empowered  to  prohibit  it.  The  selectmen  are  only  empowered  to 
prohibit  one  mode  of  use  of  such  sleds,  or  like  vehicles,  upon  the 
highway;  that  is,  coasting;  and  then  only  when  and  where,  in 
their  opmion,  the  traveling  public  is,  or  is  likely  to  be,  endan- 
gered by  it.    Thus  the  power  given  to  the  selectmen  by  this 

18 
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statute,  does  not  extend  to  removing  obstructions  from  the  highway 
which  are  not  unlawfully  there,  but  merely  to  forbid  persons, 
though  lawfully  upon  the  highway  with  sleds  or  other  vehicles 
used  in  coasting,  to  use  them  in  that  manner.     So  that  the  mere 
fact  of  the  sled's  being  on  the  highway,  can  not  be  said  to  be  aa 
unlawful  obstruction,  whether  coasting  has  been  prohibited  by  the 
selectmen,  or  not ;  and  the  act  of  coasting  with  it  can  not  consti- 
tute an  insufficiency,  or  want  of  repair,  within  the  statute,  giving 
the  right  of  action  against  towns.    The  power  given  to,  and  the 
duty  imposed  upon,  the  selectmen  by  the  statute  relating  to  coast- 
ing on  the  highway,  do  not  pertain  to  the  question  of  the  suffi- 
ciency, or  state  of  repair,  of  the  highway,  but  to  the  conduct  of 
persons  while  in  the  use  of  it ;  therefore  the  omission  of  duty  by  the 
selectmen  can  not  make  coasting  an  insufficiency,  or  want  of  re- 
pair.   When  this  statute  was  passed,  in  1859,  it  could  not  have 
been  intended  as  altering  the  then  existing  law  as  to  what  would 
constitute  a  good  and  sufficient  highway  in  good  repair.    This 
statute,  when  acted  under  by  the  selectmen,  is  in  the  nature  of  a 
police  regulation  to  prevent  a  particular  use  of  the  highway  which 
is  deemed  dangerous  to  travelers.  It  is  of  the  same  character  as 
an  ordinance  against  fast  driving  would  be,  if  the  selectmen  were 
authorized  and  required  to  pass  such  ordinances  where  the  safety 
of  persons  required  it.    It  is  clear  that  an  injury  resulting  to  one 
by  fast  driving  by  another,  could  not  be  imputed  to  an  insufficiency^ 
or  want  of  repair,  of  the  highway,  and  thus  make  the  town 
chargeable,  merely  because  the  selectmen  culpably  neglected  to 
make  such  ordinance.    Nor  can  the  town  be  made  liable  in  this 
case  for  the  neglect  of  the  selectmen  to  prohibit  coasting  on  the 
street  in  question.    As  the  injury  to  the  plaintiff  was  caused  by 
the  sled  on  which  the  boy  was  coasting  or  sliding,  by  which  he 
was  suddenly  overtaken  and  forcibly  struck,  and  was  not  in  any 
way  attributable  to  any  insufficiency,  or  want  of  repair,  of  the 
highway,  we  see  no  ground  upon  which  the  town  can  be  charge- 
able. 

It  is  claimed  in  argument  by  the  plaintiff's  counsel,  that  there  is 
a  mistake  in  the  exceptions  in  stating  that  the  plaintiff  claimed 
that  the  town  were  liable  because  they  had  neglected  to  forbid 


AUGUST  TERM,  1868.  2T5 

• 

Beatile  e.  Grand  Trunk  BaUway  Oomptny. 

coastmg  upon  that  street,  and  is  insisted  that  the  town  are  liable  on 
the  ground  that  the  coasting,  as  stated  in  the  case,  was  an  insuffi- 
dencj  which  renders  the  town  liable,  and  that  the  town  would  bo 
liable  even  if  the  selectmen  had  seasonably  prohibited  coasting. 
We  have  given  the  plaintiff  the  fdll  benefit  of  every  legal  ground  in 
his  favor  presented  by  the  evidence,  without  being  confined  to  any 
particular  ground  of  claim  made  in  the  county  court,  and  we  are 
all  agreed  that  the  ruling  of  the  county  court  was  right,  and  that,^ 
upon  the  evidence  in  the  case,  there  was  nothing  to  be  submitted 
to  the  jury. 
Judgment  affirmed. 


Alexander  M.  Beattie  v.  Grand  Trunk  Railway  Company. 

JEvidenee^ 

nw  qneftion  beinc  m  to  the  condition  of  »  railroad  traok  at  the  time  of  an  accident^ 
and  the  plaintiff  baying  shown  by  a  witness  its  condition  both  beflire  and  after  the 
aoddBnt,  it  beoame  material  Ibr  the  defendants  to  oontradiot  the  testimony  of  said 
witnMS,  and  the  defendants  introdnoed  one  witness  who  testified  only  to  the  condition 
of  the  track  qfUr  the  accident.  HelcT,  that  It  was  competent  for  the  plaintiff  to  show, 
apon  croai  laamtnation  of  one  of  the  defendants'  witnesses,  that  there  was  a  person 
within  the  knowledfe  and  reach  of  the  defendants,  who  was  with  the  plaintiff's  witness 
on  Mk  oocaaions  when  he  saw  the  track,  and  by  whom  the  defendants  could  contradict 
the  tsstimoiiy  of  the  plaintiff's  witness,  if  it  was  fhlse,  and  to  argne,  fhmi  the  neg- 
lect of  the  defendants  to  caU  said  person  as  a  witntas,  that  said  testimony  was  true. 

AcnoN  on  the  case  for  the  recovery  of  damages  for  personal 
injuries  received  by  the  plaintiff  while  being  carried  on  the  de« 
fendants'  passenger  train,  at  a  place  a  few  miles  west  of  Bromp- 
ton  in  Canada.  Trial  by  jury,  September  term,  1867,  Steele,. 
J.,  presiding. 

It  appeared  that  the  engine  and  cars  were  thrown  from  &e 
track,  and  that  the  car  in  which  the  plaintiff  was  riding,  was 
thrown  down  a  high  embankment  and  was  overturned,  and  that 
the  plaintiS^s  right  shoulder  was  dislocated,  and  that  he  received 
other  injuries  of  less  consequence. 

The  plaintiff  introduced  Samuel  D.  Ball  as  a  witness,  who  testn 
fied  that,  at  the  time  of  the  disaster  complained  of,  he  was  a*  seo* 
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tion-hand,  employed  on  the  section  next  the  one  where  the  injury 
occurred ;  and  that  he  and  James  H.  Forbush,  the  section-master, 
and  several  other  section-hands  whose  names  Ball  gave  on  cross- 
examination,  went  to  the  place  where  it  occurred,  the  evening 
before,  having  been  notified  by  a  conductor  that  something  was 
wrong  in  that  direction ;  and  that  he  then  saw  a  rail  in  the  track 
that  was  bent  down  six  inches  ;  and  that  Robert  Brooks,  an  em- 
ployee of  the  company,  was  left  there  to  signal  all  trains  that 
should  come  along,  till  the  track  should  be  repaired ;  and  that  ihey 
did  not  then  have  the  means  to  repair  it.  Ball  also  gave  tes- 
timony in  regard  to  the  state  of  the  track  and  said  bend  in  the 
rail  after  the  accident  had  occurred,  from  observations  made  in 
company  with  said  Forbush,  which  was  very  materially  contra- 
dicted by  a  witness  of  the  defendants'  who  saw  the  track  afl^r  the 
accident,  but  not  before ;  but  the  defendants  introduced  no  witness 

^  as  to  the  occurrence  of  the  evening  before,  but  argued  that  Ball's 

account  was  not  true.  Ball  testified  on  Saturday.  The  court 
adjourned  at  an  early  hour.  On  Monday  the  plaintiff,  against  ob- 
jection by  the  defendants,  was  allowed  to  prove,  by  inquiry  made 
of  one  of  the  defendants'  witnesses,  William  Elms,  who  was  at  the 
time  of  the  accident,  and  still  is,  road-master  on  the  defendants* 
road  from  Island  Fond  to  Richmond,  that  he  had  seen  said  For- 
bush on  that  morning  (Monday  morning)  at  the  Northumberland 
depot,  a  place  four  miles  distant  from  the  court-house  ;  that  the 
witness  did  not  know  where  he  was  then  (when  the  testimony  was 
given)  ;  that  said  Forbush  was  foreman  of  the  Brompton  section, 
and  is  now  foreman  of  a  section  at  West  Milan,  N.  H.,  in  the  em- 

^'  ploy  of  the  defendants.    And  from  this  the  plaintiff's  counsel  were 

allowed  to  argue,  and  ask  the  jury  to  infer,  that  the  account  given 
by  said  Ball  was  correct. 

The  bill  of  exceptions  did  not  show  that  exception  was  taken 
to  the  admission  of  this  testimony,  but  the  case  was  argued  in  the 
supreme  court  upon  this  point  as  though  the  question  was  raised 
in  the  bill  of  exceptions. 

Several  exceptions  were  taken  to  the  ruling  of  the  county  court 
upon  different  points,  but  were  mostly  waived  in  argument. 
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Bay  ^  Ladd^  for  the  plaintiff. 

The  defendants  claimed  that  the  account  given  of  the  state  of 
the  track  at  the  place  of  the  accident,  by  the  plaintiff's  witness  Ball, 
was  untrue.  It  appeared  that  Forbush  was  present  when  Ball 
found  the  track  in  the  condition  he  testified  it  was  in  the  evening 
before  the  accident.  Forbush  was  then,  and  continued  to  be  to  the 
time  of  the  trial,  in  the  defendants'  employ.  He  was  within  four 
miles  from  the  court-house  during  the  trial.  It  did  not  appear  that 
any  effort  was  made  to  procure  his  attendance.  It  is  absurd  to 
say  that  the  plaintiff  could  not  be  allowed  to  repel  an  attack 
upon  his  witness,  by  showing  that  the  defendants  had  at  hand 
the  means  of  contradicting  him,  if  his  story  was  untrue,  and  that 
they  neglected  to  do  so.  The  conduct  of  a  party  in  relation  to  a 
given  transaction,  may  always  be  shovm  on  the  trial  and  com- 
mented on  by  the  counsel. 

George  N.  Dale,  for  the  defendants. 

The  fact  that  Forbush  was  in  New  Hampshire,  four  miles  from 
the  place  of  trial,  and  at  work  for  the  defendants,  is  no  evidence 
of  what  he  would  state  if  introduced  as  a  witness.  There  was  no 
evidence  that  the  fact  that  he  was  at  Northumberland,  was  known 
to  the  defendants'  counsel,  or  any  one  having  to  do  with  the  trial, 
nor  that  he  could  have  been  produced  as  a  witness  after  the  fact 
that  his  evidence  would  be  material,  came  to  the  knowledge  of 
the  defendants. 

The  opinion  of  the  court  was  delivered  by 

Babrett,  J.  Assuming,  what  the  bill  of  exceptions  does  not 
show,  that  exception  was  taken  by  the  defendants  to  the  plaintiff's 
being  allowed  to  prove,  by  inquiry  of  one  of  the  defendants'  wit- 
nesses, where  Forbush  was  that  Monday  morning,  viz.,  at  Nor- 
thumberland, four  miles  distant  from  the  court^^house,  when  the  trial 
was  going  on,  we  think  there  was  no  error  in  this  respect.  Ball 
had  testified  as  to  the  condition  of  the  track,  from  observations 
made  by  him  before  and  after  the  accident  in  the  presence  of,^ 
and  in  company  with  Forbush.  The  defendants  controverted  the 
truth  of  Ball's  testimony  on  the  strength  of  the  testimony  of  a 
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witzLess  who  saw  the  track  at  the  place  of  the  accident  only  after 
the  accident.  Forbush  was  a  section-man  in  the  defendants'  em- 
ploy. In  view  of  this  conjuncture,  it  was  in  accordance  with  very 
long  and  uniform  usage  to  attempt  to  countervail  this  assault  upon 
the  truthfulness  of  Ball,  by  showing  that  the  conduct  of  the  de- 

p*  fendants  in  reference  to  this  point  in  the  trial,  was  inconsistent 

with  the  assumption  and  claim  they  were  making.    If  Ball  had 
.  testified  falsely  as  to  the  condition  of  the  road  both  before  aad 

f,  after  the  accident,  as  seen  by  him  in  company  with  Forbush,  and 

it  was  material  for  the  defendants  to  meet  that  testimony  by  show- 
ing that  it  was  false,  the  first  thought  on  the  subject  would  be  to 
call  Forbush,  a  fellow  section-man,  in  the  employ  of  the  defend- 
ants, who  saw  all  that  Ball  could  have  seen  and  at  the  same 
time  and  under  the  same  circumstances,  as  well  as  a  single  indi- 
vidual who  was  there  only  after  the  accident  and  not  at  the  same 
time  with  Ball,  and  thus  not  leave  the  question  of  Ball's  credit 
to  stand  poised  between  his  own  testimony  and  that  of  such  other 
single  witness.  It  standing  thus  poised,  we  think  the  attending 
drcumstanoes  gave  force  to  the  fact  that  the  defendants  did  not 
call  Forbush,  nor  explain  why  not,  when  he  was  that  morning 
within  four  miles  from  the  court-house,  and  in  the  defendants'  em- 
ploy. This  being  so,  it  was  legitimate  to  make  the  inquiry,  and 
to  use  it  in  ai^umQut  for  the  purpose  shown  by  the  bill  of  ex* 
ceptions. 
Judgment  affirmed. 
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Warner  Williams  v.  Samuel  Heywood. 
ExceptionB.    Discretion.    Practice. 

Wliere  the  defendant  niaet  no  question  on  trial  as  to  the  leisal  efltet  of  the  plaintiff's 
•Tidence,  and  takes  no  ezoeptlon  to  the  ruling  of  the  county  oonrt  in  submitting  the 
ease  to  the  jury,  bat  flies  a  motion  to  set  aside  the  rerdiot,  npon  the  ground  that 
the  plaintiff  on  his  own  showing,  was  not  entitled  to  recover,  the  court  may,  in  their 
disoretiott,  allow  the  motion  to  be  withdrawn,  and  the  point  to  be  raised  by  way  of  ex- 
ception the  same  as  if  the  court  had  been  requested  and  had  reftised  to  direct  a  ver- 
dict for  the  defendant,  and  exception  had  been  taken  to  such  reftisal  in  due  season 
and  upon  the  trial. 

The  county  oourt  properly  submitted  the  case  to  the  Jury,  under  the  circumstances  and 
eridenoe  disclosed  in  the  exceptions. 

Assumpsit  for  money  had  and  received.  Plea,  the  general  issue, 
and  notice  of  payment  and  satisfaction.  Trial  by  jury,  Septem- 
ber term,  1867,  Steele,  J.,  presiding. 

On  the  11th  day  of  August,  1864,  the  plaintiff  lent  the  defendant 
one  hundred  dollars  in  cash,  to  be  paid  in  one  week.  The  plaintiJBF 
testified  that  something  was  said  by  the  defendant  at  the  time 
about  Preston  May's  paying  him.  It  appeared  that  Preston 
May  was  at  that  time  owing  the  defendant  over  one  hundred  dol- 
lars for  some  cattle.  The  plaintiff  testified  that  within  a  week 
the  said  May  called  upon  him,  and  said  ^'  Samuel  Heywood  owes 
you  a  hundred  dollars ;"  the  plaintiff  said  "  Yes ;"  May  said  "  He 
wants  me  to  pay  it,  and  I  will  pay  it  soon."  The  plaintiff  testi- 
fied that  the  subject  was  never  afterward  mentioned  between  him 
and  May,  but  that  on  the  23d  day  of  the  same  August  he  loaned 
May,  who  was  a  drover,  two  hundred  dollars  to  buy  cattle. 
The  plaintiff  further  testified  that,  during  the  same  fall  and  after 
this,  he  met  the  defendant  at  a  town  meeting,  and,  as  he  was  leav- 
ing, the  defendant  called  to  him  and  said  ^^  Has  May  paid  you  that 
hundred  dollars?"  and  that  he  (the  plaintiff)  repKed  "  It  is  set- 
tled." The  defendant  said  nothing  to  May  aflier  this  about  it,  and 
on  the  day  of  the  following  February  May  died.    May's 

estate  proved  insolvent,  and  paid  but  69  cents  on  a  dollar.  After 
May  died,  the  plaintiff  called  on  the  defendant  for  the  one  hund- 
red dollars.  The  defendant  said  "  You  told  me  it  was  paid.'* 
The  plaintiff  replied :  "  I  told  you  it  was  settled.    It  was  never 
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f^  paid."    The  plaintiff  testified  that  the  defendant  then  promised 

^.  him  to  pay  it,  but  afterward,  on  another  occasion,  told  him  he 

["  should  not  pay  it  because  he  had  been  misled  by  the  plaintiff's 

f  statement  and  had  on  that  account  neglected  to  collect  it  of  May. 

The  defendant  neglected  to  present  any  account  before  the  com- 
missioners on  May's  estate.  The  plaintiff  presented  his  account 
for  the  two  hundred  dollars  cash,  charged  August  23, 1864.  The 
plaintiff  testified  before  the  commissioners,  in  the  matter  of  that 
account,  that  he  told  the  defendant,  on  the  occasion  of  the  town 
meeting,  that  May  had  settled  the  one  hundred  dollars,  but  also 

I'  testified  that  he  never  charged  that  one  hundred  dollars  to  May, 

and  May  never  paid  it,  and  that  it  was  not  a  part  of  the  account  he 
presented.  The  plaintiff's  account  was  allowed  by  the  commis- 
sioners. Some  of  the  defendant's  evidence  tended  to  show  that 
May  paid  the  plaintiff  the  one  hundred  doDars,  and  some  that 

^  the  two  hundred  dollars  charged  A\igust  23, 1864,  and  allowed  by 

the  commissioners,  included  the  one  hundred  dollars  which  May 
promised  to  pay  for  the  defendant ;  but  the  jury  found  against  the 
defendant  on  both  these  points.  As  to  the  remaining  question, 
the  court  told  the  jury,  among  other  things,  that  May's  promise  to 
pay  the  plaintiff's  debt  against  Heywood,  was  upon  valid  consid- 
eration, and  was  a  valid  promise  capable  of  being  enforced  by 
law,  but  that  May's  promise  would  not  alone  be  enough  to  re- 
lieve the  defendant  from  liability ;  but  that  it  was  for  the  jury  to 

h*  say  what  was  the  fair  meaning  of  the  language  used  at  the  town 

I  meeting,  and  how  the  defendant  understood  it,  and  that,  to  deter- 

mine upon  these  points,  they  were  to  consider  the  words  used  and 

y  the  circumstances  under  which  they  were  used,  and  if,  on  the 

whole,  they  were  satisfied  that  the  fair  meaning  and  the  defend- 
ant's understanding  of  the  language  were  that  May  had  adjusted 
the  debt  and  that  the  defendant  need  not  look  to  it  further,  then 
their  verdict  should  be  for  the  defendant,  even  though  they  should 
find  that,  after  May's  death,  the  defendant  recognized  and  offered 
to  pay  the  debt ;  but  if  they  found  that  the  plaintiff  really  meant 
simply  that  May  had  promised  to  pay  him,  and  the  fair  meaning  of 
the  language,  under  the  circumstances  in  which  it  was  used,  would 
carry  only  that  sense  to  the  defendant's  mind,  then  their  verdict 
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should  be  for  the  plaintiff,  unless  the  defendant  prevailed  on  some- 
of  his  other  grounds  of  defense. 

The  jury  rendered  a  verdict  for  the  plaintiff. 

rhe  defendant  filed  a  motion  to  set  aside  the  verdict,  upon  the 
ground  that,  on  the  plaintiff's  own  testimony,  the  defendant  was 
relieved  from  liability ;  but  the  motion  was  withdrawn  upon  the 
court's  granting  the  defendant  leave  to  make  this  point  by  way  of 
exception,  precisely  as  if  the  court  had  been  requested  and  had 
refused  to  direct  a  verdict  for  the  defendant,  and  exception  had 
been  taken  to  such  refusal  in  due  season  and  upon  the  trial.  The 
exception  was  accordingly  allowed. 

W.  ^  H.  ffeywoodj  for  the  defendant. 

Jonathan  Hoss^  for  the  plaintiff. 

The  opinion  of  the  court  was  delivered  by 

Wilson,  J.  It  is  objected  by  the  plaintiff's  counsel,  that  this 
case  is  not  before  this  court  on  any  exception  properly  taken  and 
allowed  in  the  court  below. 

No  question  was  raised  by  the  defendant  as  to  the  legal  effect 
of  the  evidence,  and  no  exception  was  taken  by  him  to  the  ruling 
of  the  county  court  until  after  verdict.  The  defendant  filed  a 
motion  to  set  aside  the  verdict,  upon  the  ground  that,  on  the 
plaintiff's  own  showing,  the  defendant  was  relieved  from  liability ; 
but  the  motion  was  withdrawn  upon  the  court's  granting  the  de- 
fendant leave  to  make  this  point  by  way  of  exception,  precisely 
as  if  the  court  had  been  requested  and  had  refused  to  direct  a 
verdict  for  the  defendant,  and  exception  had  been  taken  to  such 
refusal  in  due  season  and  upon  the  trial.  It  is  said  that  the  rule 
of  the  county  court  declares  that  "  No  exceptions  will  be  allowed 
unless  the  point  relied  upon  shall  have  been  presented  to  the 
court  in  writing,  or  noted  by  the  court,  if  to  a  decision  of  the 
court,  at  the  time  of  making  such  decision;  if  to  the  charge,  be- 
fore the  jury  shall  have  retired."  The  reason  of  the  rule  is  too 
obvious  to  need  discussion.  The  rule  should  be  observed  in  the 
matter  of  exceptions,  except  in  cases  where  the  ends  of  justice 
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^  require,  and  the  rights  of  the  adverse  party  will  allow,  that  it  be 

r  dispensed  with  or  relaxed.    It  is  clear  that  a  party  should  not  be 

:^  allowed  to  make  a  point  as  to  the  admissibility  of  testimony  after 

^  the  testimony  has  been  given  without  objection,  especially  on  any 

^.  ground  known  to  the  party  before  the  witness  testified,  and 

I  thereby  lay  the  foundation  for  an  exception ;  for,  if  he  had  ob- 

^.  >  jected  to  the  testimony  at  the  time  it  was  offered,  the  court  might, 

[v  for  reasons  urged,  have  rejected  it.    The  rule  requiring  excep- 

tions to  be  taken  to  the  charge  of  the  court  before  the  jury  retire 
to  consider  the  case,  has  been  generally  adhered  to.  In  the  case 
of  Groodwin  v.  Perkins^  39  Vt.,  598,  the  court  decided  that  coun- 
sel should  always  be  required  to  specify  the  particular  points  in 
the  charge,  or  in  the  omission  to  charge,  to  which  they  take  excep- 
tions ;  that  the  attention  of  the  court  should  be  immediately  called 
to  any  error  that  is  claimed  in  this  respect,  and  before  the  jury 
leave  their  seats,  in  order  that  the  judge  may  have  an  oppor- 
tunity to  make  such  corrections  as,  in  his  judgment,  the  points  to 
which  exceptions  are  taken,  require.  It  will  be  seen  that  the 
ground  on  which  the  defendant  moved  to  set  aside  the  verdict, 
^.  does  not  relate  to  the  admissibility  of  the  evidence,  nor  to  the  do- 

I*  tails  of  the  charge.    The  defendant,  by  his  motion,  sought  to  raise 

the  question  as  to  whether  the  plaintiff,  upon  his  own  showing,  was 
entitled  to  a  verdict,  and  to  have  the  question  treated  the  same, 
or  to  be  allowed  to  claim  the  same  advantage,  as  if  he  had  re- 
quested the  court  to  direct  a  verdict  for  the  defendant,  and  the 
court  had  refused  to  comply  with  the  request,  and  the  defendant  had 
excepted.  We  think,  under  the  circumstances,  the  county  court 
might,  in  their  discretion,  allow  the  exception,  although  in  point  of 
fact  it  was  not  taken  till  after  verdict.  It  is  not  to  be  treated 
I  .  as  an  exception  to  the  details  of  the  charge,  but  as  an  exception 

to  the  court's  submitting  to  the  jury  at  all  for  them  to  find,  from 
the  evidence,  what  was  meant  and  understood  by  the  languid 
u-  used  by  the  plaintiff,  and  the  consequent  action  of  the  defendant. 

In  this  view  of  the  question,  we  find  no  error  in  the  ruling  of  the 
county  court*  The  court  could  not  say,  as  matter  of  law,  that 
the  transaction  between  the  parties,  as  detailed  by  the  plaintiff,  did, 
or  did  not,  constitute  a  discharge  of  the  debt  as  against  the  de- 
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fendant.  It  is  said  by  the  defendant's  counsel,  that  where  a  ques- 
tion arises  on  the  trial  of  a  cause  upon  evidence  in  which  there 
is  no  conflict,  it  presents  a  question  of  law  for  the  decision  of  the 
court,  and  not  a  question  of  fact  to  be  passed  upon  by  the  jury. 
It  is  doubtless  true  that  there  was  no  dispute  as  to  the  language 
used  by  the  plaintiff;  but  the  general  question  whether  the  de- 
fendant was  discharged  from  liability,  could  not  be  determined  by 
the  plaintiff's  language  alone.  This  question  depended  not  only 
on  the  fair  meaning,  but  also  on  the  defendant's  understanding,  of 
the  language  used  by  the  plaintiff;  and  what  was  subsequently 
done  or  omitted  by  the  parties  respectively,  in  relation  to  the 
debt  against  May,  was  important,  as  tending  to  show  the  meaning 
of  the  plaintiff's  language,  and  the  sense  in  which  the  defendant 
nnderstood  it,  under  the  circumstances  in  which  it  was  used. 
All  this  was  a  question  of  fact  for  the  jury,  for  them  to  say,  upon 
the  whole  evidence,  what  action  the  defendant  took,  and  what 
were  the  consequences  of  such  action,  growing  out  of  the 
plaintiff's  declarations  in  relation  to  the  alleged  settlement  of 
the  debt. 
The  judgment  of  the  county  court  is  affirmed. 


John  E.  Kimpton  v.  Horace  Glover. 
Deposition.    Notice,     Discretion, 

The  noUoe  of  the  taking  of  %  deposition  should  be  slven  or  served  bo  that  the  adverse 
party  may  have  not  only  a  reasonable  time  to  appear  and  be  present  at  the  taking;, 
but  also  a  reasonable  time  to  proonre  the  attendanoe  of  his  'oomisel  emplojred  in  his 
salt. 

Where  a  party  oflhrs  to  show  that  the  notice  of  the  taking  of  a  deposition  was  so  short 
that  it  was  not  possible  for  himself  or  his  counsel  to  be  present  at  the  time  named  in 
the  notice,  the  decision  of  the  court,  as  matter  of  law,  that  the  deposition,  notwith- 
standing an  the  party  claimed  was  true,  was  taken  upon  reasonable  notice,  is  sub 
Jest  to  revision  in  the  supreme  court. 

Trover.    Plea,  the  general  issue.    Trial  by  jury,  March  term, 
1868,  Steele,  J.,  presiding. 
The  facts  are  fully  stated  in  the  opinion  of  the  court. 
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Q-eorge  N.  Daie^  for  the  defendant. 

B.  S.  Starrs  and  JRai/  ^  Laddy  for  the  plaintiflF. 


The  opinion  of  the  court  was  delivered  by 
Wilson,  J.     The  only  question  presented  in  this  case,  is 
whether  the  notice  of  the  taking  of  certain  depositions  which 
^  were  admitted  in  evidence,  was  served  on  the  defendant  so  that 

I  he  had  a  reasonable  time  to  appear  and  be  present  at  the  taking 

of  them.  The  case  states  that  notice  of  the  taking  of  the  depo- 
sition of  Calvin  Danforth  was  served  on  the  defendant  on  Satur- 

^.  day  evening,  the  15th  of  February,  1868,  and  that  the  deposition 

was  taken  at  Derby  Line  on  the  18th  of  the  same  month.  The 
defendant  offered  to  prove  that  he  lived  in  Holland,  and  was  so 
situated  that  he  could  not,  for  want  of  tune,  get  his  counsel,  who 
lived  at  Island  Pond,  to  attend  the  caption ;  that  he  was  thus  de- 
prived of  the  benefit  of  any  cross-examination  of  the  witness; 
that  he  objected  to  the  taking  of  the  deposition  and  declined  to 
cross-examine,  for  that  reason ;  but  the  court  refused  such  show- 
ing. As  to  the  depositions  of  Wheeler  and  Almond  Danforth,  it 
appeared  from  the  certificate  of  the  magistrate,  that  the  deposi- 
tions were  taken  on  the  22d  of  February,  1868,  at  Derby  Line, 
and  that  notice  thereof  was  served  on  the  defendant  on  the  20th 
of  the  same  February.  The  defendant  ofiered  to  prove  that  said 
notice  was  served  on  him  in  the  evening  of  the  20th ;  that  he 

f  lived  in  Holland,  several  miles  from  the  place  of  caption,  and 

that  his  counsel  lived  at  Island  Pond,  so  far  from  the  defendant 
and  from  the  place  of  caption,  that  it  was  not  possible,  as  he  was 
situated,  for  either  himself  or  his  counsel  to  be  present  at  the 
time  named  in  said  notice.  The  court  refused  to  hear  the  en- 
dence,  and  decided,  as  matter  of  law,  that  the  depositions  were, 
notwithstanding  all  the  defendant  claimed  was  true,  taken  upon 
reasonable  notice,  and  admitted  the  depositions  against  the  defend- 

ti  ant's  objection.     We  think  this  ruling  of  the  coimty  court  is 

erroneous.  It  is  plain  from  the  provisions  of  section  3  of  chapter 
36  of  the  Greneral  Statutes,  which  enumerates  the  several  causes, 
cither  of  which  authorizes  the  taking  of  a  deposition,  that,  in  view 
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of  the  due  administration  of  juatice,  it  is  the  policy  of  the  law 
that  witnesses  shall  appear  in  court  and  testify  in  the  presence 
and  hearing  of  the  triers,  except  in  those  cases  where  the  statute 
provides  that  a  deposition  taken  for  either  of  the  reasons  named 
and  in  the  manner  provided^  may  be  used  as  evidence  in  a  civil 
cause.  The  law  which  provides  for  taking  depositions,  is  more 
particularly  for  the  benefit  of  the  party  who  may  desire  the  testi- 
mony of  a  witness  but  can  not  procure  his  attendance  in  court. 
The  party  taking  a  deposition,  should  be  required  to  comply  with 
the  letter  and  spirit  of  the  statute  in  matters  of  substance,  and 
without  such  compliance  the  rights  of  the  adverse  party  are  inse- 
cure. Section  6  of  that  chapter  provides,  among  other  things, 
that  any  person  wishing  to  take  the  deposition  of  a  witness  out 
of  court,  shall  either  cause  personal  notice  to  be  given  by  the 
magistrate  taking  the  deposition,  to  the  adverse  party,  or  a  citation 
to  be  served  on  the  adverse  party,  and  that  the  notice  shall  be 
given  or  served  so  that  the  party  may  have  a  reasonable  time  to 
appear  and  be  present  at  the  taking  of  the  deposition.  The  chief 
object  of  the  statute  requiring  notice  to  be  given  or  served  so  that 
the  party  may  have  a  reasonable  time  to  appear  and  be  present  at 
the  taking  of  the  deposition,  is  to  give  him  an  opportunity  to 
make  such  cross-examination  of  the  witness  as  the  nature  and 
circumstances  of  the  case,  and  the  testimony  given  by  the  witness 
on  his  examination  in  chief,  may  require.  There  are  but  very 
few  parties  who  feel  competent  or  willing  to  conduct  the  exam- 
ination or  cros&^xamination  of  a  witness  while  making  his  dep- 
osition.  In  most  cases  of  the  taking  of  depositions,  it  is  as 
necessary  that  the  parties  have  the  attendance  and  assistance  of 
counsel,  as  it  is  for  them  to  have  counsel  in  court  on  trial  of  the 
cause ;  for  the  testimony  contained  in  a  deposition,  might  be  de- 
cisive of  the  rights  of  the  parties  in  respect  to  the  matters  in 
issue.  In  view  of  the  object  of  giving  notice  to  the  adverse  party 
of  Ihe  taking  of  a  deposition,  we  think  a  reasonable  construction 
of  the  statute  requires  that  the  notice  shall  be  given  or  served  so 
that  the  party  may  have  not  only  a  reasonable  time  to  appear 
and  be  present  at  the  taking  of  the  deposition,  but  also  a  reasonable 
time  to  procure  the  attendance  of  his  counsel  employed. in  the 
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suit.  ''  A  reasonable  time  to  appear  and  be  present  at  the  taking 
of  the  deposition/'  means  a  reasonable  time  to  appear  and  be 
present  with  his  coimsel.  If  the  party  can  not  have  a  reasonable 
time  to  procure  the  attendance  of  his  counsel  when  within  a  rea- 
sonable distance  from  the  place  of  caption,  or  a  reasonable  time  to 
employ  such  counsel  as  he  would  trust  to  conduct  his  case  in 
court,  and  have  an  opportunity  to  state  the  case  to  such  counsel 
before  the  taking  of  the  deposition,  he  is  liable  to  great  disad- 
vantage and  embarrassment  in  the  cross-examination  of  the  wit- 
ness. It  is  said  by  the  plaintiff's  coimsel,  that,  if  the  defendant 
could  not  procure  the  attendance  of  his  attorney  at  Island  Pond, 
he  should  have  employed  other  counsel  to  attend  the  taking  of  the 
deposition.  The  person  wishing  to  take  the  deposition  of  a  wit- 
ness, generally  consults  his  own  convenience  as  to  the  time  and 
place  of  caption,  so  far  as  he  can  do  so  consistently  with  the  pro- 
visions of  the  statute.  And  it  might  be  a  very  great  hardship,  to 
hold  that  the  adverse  party  should  be  required  to  "  pick  up'*  the 
attorney  whom  he  could  employ  in  the  least  possible  time,  and 
submit  to  the  disadvanta^  and  risk  of  an  examination  of  the  wit- 
ness by  one  who  knew  nothing  about  the  case.  Such  a  rule  on 
this  subject  would,  in  many  cases,  deprive  the  party  of  any  counsel 
at  all,  or  embarrass  his  case  by  having  counsel  not  familiar  with 
the  points  or  matters  in  dispute.  We  are  of  opinion  that  all  of  said 
depositions  should  have  been  rejected  on  the  ground  that  the  no- 
tice of  their  taking  was  not  sufficient,  and  the  defendant  did  not 
have  a  reasonable  time  to  be  present  with  his  counsel  at  the  taking 
of  all  or  either  of  said  depositions.  It  is  well  settled  as  a  rule  of 
practice  in  the  coimty  court,  that  a  party  can  not  be  required  to* 
attend  the  taking  of  a  deposition  in  term  time,  unless  the  same  is 
taken  by  leave  of  court  upon  due  notice  and  sufficient  cause  showa. . 
Stephens  v.  Thompson  et  al.^  28  Vt.,  77  ;  Bemis  v.  MorriU,  88  Vt., 
153.  Depositions  taken  in  term  time,  unless  by  consent  or  leave 
of  court,  have  uniformly  been  rejected,  not  merely  on  the  ground' 
that  the  adverse  party  might  be  engaged  in  court,  but  also  on  the 
ground  that  the  attorneys,  as  officers  of  the  court,  should  not  be* 
required  to  attend  the  taking  of  a  deposition  in  term  time.  The 
principle  enunciated  by  that  rule,  is  that  the  adverse  party  should. 
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have  a  reasonable  time  and  opportunity  to  attend  with  his  counsel 
the  taking  of  the  deposition.  It  will  not,  I  think,  be  said  that  the 
impossibility  or  difSculty  in  obtaining  counsel  in  term  time,  is  any 
better  reason  for  rejecting  the  deposition,  than  it  is  for  rejecting  a 
deposition  taken  at  any  other  time  when,  hf  reason  of  the  insuffi- 
ciency of  the  notice,  it  was  impossible  for  the  adverse  party  to  at- 
tend with  his  coimsel.  It  is  insisted  by  the  plaintiff's  counsel,  that 
a  rule  of  law  requiring  notice  to  be  given  or  served  so  that  the 
party  may  have  a  reasonable  time  to  procure  the  attendance  of  his 
counsel  employed  in  the  suit,  would  place  the  person  wishing  to 
take  the  deposition,  at  the  mercy  of  the  adverse  party.  The  law 
will  not  presume  any  attempt  by  the  adverse  party  to  prevent  or 
embarrass  the  person  wishing  to  take  the  deposition,  nor  will  the 
law  tolerate  any  unreasonable  delay  in  procuring  counsel.  And 
when  sueh  a  case  is  presented  for  abjudication,  I  trust  the 
court  will  be  as  ready  and  willing  to  administer  the  proper  relief, 
as  they  have  done  in  this  case,  where  the  party  wishing  to  take 
depositions,  gave  so  short  notice  that  it  was  impossible  for  the  ad- 
verse party  or  his  counsel  to  be  present  at  the  taking  of  them. 
It  is  claimed  by  the  plaintiff's  counsel,  that  the  sufficiency  of  the 
notice  was  a  matter  wholly  within  the  discretion  of  the  court  be- 
low, and  not  subject  to  revision  here.  But  the  authorities  cited 
do  not  apply  to  this  case.  Upon  the  facts  stated,  the  question  of 
receiving  or  rejecting  the  depositions  was  not  a  matter  within  the 
discretion  of  the  county  court,  nor  was  the  question  so  treated  by 
that  court.  They  decided,  as  matter  of  law,  that  the  statute 
which  provides  that  the  adverse^  party  shall  have  notice  and  a 
reasonable  time  to  appear  and  be  present  at  the  taking  of  the 
deposition,  does  not  mean  that  he  shall  also  have  a  reasonable  time 
to  procure  the  attendance  of  his  counsel.  Exceptions  having 
been  taken  to  that  ruling  of  the  county  court,  the  matter  is  sub- 
ject to  revision  by  this  court. 

The  result  is  that  the  judgment  of  the  county  court  is  reversed 
and  the  cause  is  remanded. 
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k. 

r  Henry  and  Daniel  Powers  v.  Benjamin  Silsby  and  Asa  Smith. 

',:  Evidence.     B<mndary  Line.     Declaratioiu  of  Deceased 

L  Persons. 

%■'■ 

Z  ;  '  The  declarations  of  a  docoased  person  aa  to  the  location  of  a  disputed  bonndaiy,  oUle^ 

W,"^  wise  admissible,  are  not  rendered  inadmissible  by  the  &ot  that  they  were  made  off  the 

^  land,  and  beoause  the  line  referred  to  was  not  aotoally  pointed  out  or  shown. 

y\-  The  question  was,  which  of  two  lines,  fourteen  rods  apart,  was  the  true  range  line.  One 

^'  surrey  of  the  5th  division  of  lots  was  made  in  1806,  and  one  in  1806,  and  one  of  then 

lines  was  run  in  one,  and  the  other  in  the  other,  of  said  years ;  and  the  one  nm  ia 
1808,  was  conceded  to  be  the  true  line.  In  1830  O.,  then  an  old  man,  since  deceased, 
an  original  proprietor,  and  one  of  the  committee  appointed  to  procure  the  snrvey  of 
1806,  and  who  made  the  report  as  reeorded,  and  Ibr  a  while,  at  an  early  di^,  the  cus- 
todian of  the  proprietors'  records  and  plans,  liying  three  or  four  miles  from  the  5Ui 
diTision  of  lots,  and  having  one  in  the  same  range  as  the  defbndants'  lot,  asstgnsd 
to  him  as  one  of  the  proprietors,  told  the  witness,  while  at  G.'s  hoose  to  make  a 
copy  of  the  plan  of  surreys  made  by  direction  of  the  proprietors,  that  when  he 
should  survey  in  the  6th  divieion,  he  would  find  two  range  linee  between  the  lod, 
and  that  the  west  line  was  the  true  one.    Hm»  that  this  declaration  waa  admissible. 

Ejectment  to  recover  a  parcel  of  land  in  Lunenburgh.    Plea, 
the  general  issue.    The  case  was  tried  at  the  March  term,  1868, 
I';*  Steele,  J.,  presiding. 

f:  All  the  facts  are  stated  in  the  opinion  of  the  court. 

I'.; 

Q-eorge  N.  Dale^  for  the  defendants. 

Although  it  appeared  upon  the  trial,  that  Samuel  Gates,  whose 
sayings  are  objected  to,  was  one  of  the  original  proprietors  of  the 
town  of  Lunenburgh,  and,  when  the  survey  was  made,  was  one  of 
the  committee  who  directed  it  to  be  made,  yet  he  did  not  act  in 
reference  to  the  actual  survey,  and  there  is  no  evidence  that  he 
ever  went  on  to  this  division  of  land.  We  object  to  these  say- 
ings, because  this  opinion  of  Gates's  was  not  properly  established 

[^  in  his  mind.     It  was  not  founded  on  facts  actually  within  his 

knowledge.  We  may  fairly  infer  that  he  imbibed  this  opinion 
from  hearing  these  two  lines  discussed,  for  aught  that  appears  in 
the  case.  There  is  no  evidence  that  he  ever  went  on  to  tiie  land, 
or  that  he  knew  from  observation  the  location  of  either  the  east  or 
the  west  line.  The  case  finds  that  he  did  nothing  about  the  sur- 
vey, except  as  a  member  of  the  committee.  Whatever  report  he 
made,  he  made  from  the  field-book.    The  declaration  of  a  person 
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who  is  not  shown  to  have  peculiar  knowledge  respecting  the 
boundary  in  dispute,  is  totally  inadmissible.  Bender  v.  PitzeVy 
27  Pa.,  333.  If  sayings  off  the  land  are  admitted,  there  is 
no  limit  to  the  rule.  In  the  case  of  Wood  et  al.  v.  Willard  et 
d.y  37  Vt.,  377,  the  persons  whose  sayings  were  attempted  to  be 
introduced,  went  upon  the  land,  and  pointed  put  the  tree  claimed  to 
be  the  comer,  and  the  court  declare,  among  other  elements  of  the 
foundation  for  their  admission,  that  they  were  ^'made  when  upon^ 
or  in  the  immediate  vicinity  of^  the  boundary  referred  to,  and  point- 
ing it  out.^^  The  court  repeat  the  following  language  from  Smith 
V.  Powers y  15  N.  H.,  546 :  "  /^  was  in  evidence  that  he  (John  Row- 
ell)  pointed  out  the  boundary^  And  this  sentence  is  so  con- 
nected with  the  remainder  of  the  opinion  in  the  last  named  case, 
as  to  indicate  that  it  was  a  fact  indispensable  to  the  admission  of 
the  evidence.  In  Bender  v.  Pitzer^  above  cited,  it  is  held  that 
"the  declarations  of  a  deceased  person  as  to  the  locality  of  a 
boundary  between  adjoining  owners,  are  admissible  only  where 
such  person  either  made  the  survey,  or  was  himself  an  adjoining 
owner,  and  pointed  out  the  line  to  the  witness  on  making  the  deo- 
laration."  "  The  unsworn  statement  of  a  person  who  had  lived 
on  the  land  in  dispute,  in  relation  to  the  comers  of  an  old  survey, 
was  held  not  to  be  admissible  evidence."  Clements  v.  KyleSy  13 
Gratt.,  468.  So  the  declarations  of  a  deceased  chain-carrier 
with  regard  to  the  course  of  a  survey,  were  held  inadmissible. 
Mlicott  V.  Pearl,  10  Peters,  412. 

Jonathan  Boss,  Henry  Heywood,  and  Bay  ^  Ladd,  for  the 
plaintiffs,  cited  Wood  et  al.  v.  Willard  et  al.,  37  Vt.,  377,  and  cases 
there  cited. 

The  opinion  of  the  court  was  delivered  by 

Prout,  J.  This  is  an  action  of  ejectment,  brought  by  the 
plaintiffs  to  recover  the  seizin  and  possession  of  a  parcel  of  land 
in  the  5th  division  of  lots  in  the  town  of  Lunenburgh.  On  the 
trial  in  the  county  court,  it  appeared  that  the  plaintiffs  owned  the 
north  part  of  lot  No.  15  in  said  division,  and  that  the  defendants 
owned  the  whole  of  lot  No.  14  in  the  same  division.    These  lots 
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adjoin,  No.  14  being  west  of  No.  15,  and  they  are  divided  by  a 
range  line.  There  are  two  ancient  lines  within  fourteen  rods  of 
each  other,  running  nearly  north  and  south,  and  one  of  them  is 
the  true  range  line  between  these  lots,  the  other,  as  the  case  finds, 
having  been  always  treated  as  of  no  account,  by  the  original  pro- 
prietors. The  question  in  the  county  court  was,  which  of  these 
lines  was  the  true  one.  They  were  run,  one  in  1806,  the  other 
in  1808,  and  it  was  admitted  by  both  parties,  that  the  line  ran  in 
1808  was  the  true  one.  On  these  exceptions,  the  question  is  aft- 
to  the  admissibility  of  the  testimony  of  Samuel  Bell,  a  witness- 
called  by  the  plaintiffs,  who  testified  to  the  declaration  of  one* 
Samuel  Gates,  who  was  an  old  man  in  1880  or  1831,  when  the 
alleged  declaration  is  said  to  have  been  made,  and  who  has  since, 
and  before  the  trial,  deceased.  Gates  was  an  original  proprietor 
of  the  town  of  Lunenburgh,  and  was  one  of  a  committee  appointed 
by  the  proprietors  to  procure  a  survey  of  the  lots  to  be  made.  At 
an  early  day,  when  the  proprietors'  clerk  went  off,  Gates  had  poe> 
session  of  the  records  and  plans  relating  to  the  lands  in  town,  and 
owned  a  lot  in  the  same  range,  and  resided  only  a  few  miles 
(three  or  four)  firom  it.  In  1880  or  1881  the  witness  Bell,  a  sur- 
veyor, went  to  the  house  of  Gates  for  the  purpose  of  making  a 
plan  of  the  surveys  that  had  been  made  in  the  town  of  Lunen- 
burgh, and  while  there  for  that  purpose.  Gates  made  the  declarsr 
tion  ^^  that,  when  he  (Bell)  should  survey  in  the  5th  division,  he 
would  find  two  range  lines  between  Nos.  14  and  15,  and  that  the- 
west  line  was  the  true  one."  Evidence  of  this  declaration,  the 
defendants  insist,  was  inadmissible.  The  subject  has  recently  been 
before  the  court  in  Wood  et  al.  v.  Willard  et  cU.y  87  Vt.,  377, 
and  the  rule  there  laid  down,  may  be  regarded  as  settled.  In  that 
case,  it  is  held  ^'  that  the  declarations  of  deceased  persons  who 
had  actual  knowledge  as  to  the  location  of  a  disputed  boundary, 
or  who,  from  their  connection  with  the  property  itself,  or  their  sit- 
uation and  experience  in  regard  to  such  boundaries  and  the  sur- 
veys thereof,  had  peculiar  means  of  knowledge,  so  that  it  may  be 
fairly  inferred  that  they  had  actual  knowledge  of  the  same,  made  at 
a  time  when  they  had  no  interest  to  misrepresent,  and  made  when 
upon,  or  in  the  immediate  vicinity  of,  the  boundary  referred  to,. 
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and  pointing  it  out,"  are  admissible  evidence  as  to  the  location  of 
snch  boundary,  when,  from  lapse  of  time,  there  can  be  no  reason- 
able probability  that  evidence  can  be  obtained  from  those  who 
had  actual  knowledge  on  the  subject.  The  reason  and  necessity 
of  the  rule  are  shown  in  that  case.  Counsel  do  not  question  or 
controvert  it,  but  insist  that  the  case  in  hand  is  not  within  the 
principle  of  that  decision,  because,  in  this  case,  the  declaraltioji 
objected  to  was  made  off  the  land,  and  because  the  line  referred 
to  was  not  actually  pointed  out  or  shown.  This  relates  rather  to 
the  effect  of  the  declaration  as  evidence,  than  to  its  admissibility. 
The  character  of  the  evidence  is  of  the  same  general  nature  as 
that  objected  to  in  the  case  cited.  If  the  relation  of  the  deceased 
person  who  made  the  declaration,  was  such,  either  in  respect  to  the 
lots  in  question,  or  the  range  line  dividing  them,  that  it  might  be 
inferred  that  he  had  a  knowledge  of  the  boundary  line,  and  he 
was  not  led  by  his  interest  to  misrepresent  in  regard  to  it,  and  by 
his  dedaration  he  so  pointed  it  out  as  to  indicate  to  the  mind  of 
the  witness  the  line  he  referred  to,  we  are  unable  to  understand 
why  the  evidence,  upon  the  facts,  was  not  admissible.  The  case,  in 
8ome  of  its  features,  is  much  stronger  than  Wood  et  al.  v.  Wil- 
lard  et  al.  (mpra^.  In  that  case,  the  witness's  knowledge  of  the 
disputed  boundary  was  based  upon  and  inferred  from  the  fiict  that 
he  had  formerly  owned  the  premises,  but  actually  showing  or  point- 
ing out  the  comer.  In  the  present  case,  we  have  the  concession 
that  the  line  run  in  1808  is  the  true  line.  Grates,  whose  declara- 
tion was  made  use  of  on  the  trial,  was  an  original  proprietor, 
had  possession  of  the  records  and  plans  for  a  time,  and  was  one 
of  a  committee  who  procured  the  survey  of  1808  to  be  made. 
Being,  also,  the  owner  of  a  lot  in  the  5th  division,  which  was 
bounded  by  the  same  range  line,  and  which  was  not  only  the 
boundary  of  his  own,  but  the  common  boundary  of  the  defend- 
ants' and  many  other  lots,  he  must  have  had  the  same  knowledge 
of  its  location  the  owners  of  the  lots  affected,  were  supposed  to 
have.  As  to  that  he  had  peculiar  means  of  knowledge,  because 
he  was  interested  in  the  line,  and  from  his  "  situation  and  experi- 
ence" as  connected  with  it.  He  participated  in  procuring  it  to  be 
made  and  run,  resided  near  the  lots,  and  was  familiar  with  the 
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records  relating  to  them.  If  in  any  case  the  declaration  of  a  de- 
ceased person  supposed  to  have  had  a  knowledge  of  the  location  of 
a  disputed  boundary,  from  his  situation  and  connection  with  the 
property,  is  admissible  in  evidence,  the  declaration  in  question  in 
this  case  is,  as  it  was  against  the  interest  of  the  person  who  made 
it,  if  the  line  claimed  by  the  defendants,  is  the  true  one  ;  and  we  do 
not  understand  why  its  admissibility  should  depend  upon  the  fact 
that  the  declaration  was  made  upon  the  land,  and  in  connection  Math 
actually  showing  or  pointing  it  out.  The  principle  is  the  same. 
That  he  could  do  off  and  away  from  the  premises,  as  well  as  upon 
or  near  them ;  and  the  ancient  line,  boundary  or  monument  could 
he  made  equally  certain  by  reference  or  description  as  to  its  lo- 
cality, and  as  situated  ^vith  reference  to  then  known  existing  lines 
or  monuments,  as  by  actually  showing  or  pointing  out  where  it 
was.  This  is  often  and  always  done  in  court,  and  is  the  only 
way,  ordinarily,  in  which  a  jury  are  informed  as  to  the  relative  lo- 
cation of  land  lines  which  are  in  controversy.  The  Chief  Jus- 
tice, in  the  opinion  in  the  case  referred  to,  did  not  intend  thus  to 
qualify  the  rule,  l)ut  was  remarking  upon  the  question  in  the  light 
of  the  facts  appearing  in  that  case,  as  is  obvious  from  an  examina- 
tion of  it.  The  cases  he  cites  and  refers  to,  from  Connecticut  and 
in  6  Peters's  Reports,  do  not  put  the  admissibility  of  evidence  of 
this  character  upon  the  distinction  urged,  but  upon  the  broader 
ground  of  a  necessity  for  its  use,  and  as  tending  to  prove  the 
fact  in  controversy. 

It  is  not  questioned  that  the  declaration  of  Gates,  referring  to 
the  west  line,  related  to  the  line  run  in  1808.  He  was  one  of  a 
committee  appointed  by  the  original  proprietors  to  procure  that 
line  to  be  made,  as  already  remarked.  He  had  no  connection  with 
the  survey  of  the  line  run  in  1806.  This  being  so,  the  judgment 
of  the  county  court  must  be  aflSrmed. 
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Charles  Gleason  v.  Jacob  Smith. 
Covenant.     Breach. 

The  ooTCiiftnt  to  wurrant  and  deftnd  agaiiurt  all  penoiu  olaiming  the  premlBos  granted, 
by,  from  or  under  certain  pereons  named,  is  a  oovenant  to  warrant  and  defend  against 
peaona  having  valid  claims,  not  pretenses  of  claims  without  legal  foundation  and  right. 

Action  of  covenant.  Tried  by  the  court,  upon  an  agreed  state- 
ment of  facts,  at  the  September  tenn,  1867,  Steele,  J.,  presiding. 
The  court  rendered  judgment  for  the  defendant  to  recover  his 
costs,  to  which  the  plaintiff  excepted. 

The  facts  agreed  upon  are  as  follows : 

"  On  the  third  day  of  June,  1859,  John  Dewey  gave  to  Albion 
J.  Dunn  a  writing,  of  which  a  copy  is  annexed.  In  that  writing, 
by  mistake,  the  lot  sold  is  called  *  lot  No.  7,'  instead  of  No.  8, 
which  he  intended  to  buy  and  which  it  should  have  been.  In  1860 
said  Dunn  entered  upon  lot  No.  8,  which  he  intended  to  buy  and 
which  said  Dewey  intended  to  sell,  and  made  considerable  im- 
provements upon  it,  and  built  a  log  house  and  bam,  and  cleared 
several  acres ;  and  in  May,  1864,  said  Dunn  let  the  cleared  land 
to  the  plaintiff  for  a  year  for  the  rent  of  $8,  and  the  plaintiff  oc- 
cupied it  accordingly.  Said  Dunn  then  moved  to  Victory,  Vt., 
leaving  some  of  his  household  effects  in  the  house.  Said  John 
Dewey  died  the  11th  day  of  July,  1862,  and  said  Dunn  had  been 
in  possession  of  this  lot  then  over  two  years  without  objection  by 
him,  and  making  said  improvements. 

"  The  defendant  was  administrator,  with  the  will  annexed,  of 
said  John  Dewey.  On  the  second  day  of  June,  1864,  the  defendant 
made  a  contract  with  the  plaintiff  to  sell  the  lot  to  the  plaintiff, 
and  put  said  Dunn's  household  stuff  out  of  the  house,  and  gave 
the  plaintiff  possession  of  the  lot,  and  notified  said  Dunn  of  these 
fects ;  and  said  Smith  also  notified  said  Dunn  several  times  that  he 
must  pay  according  to  the  agreement  or  give  up  the  possession. 
On  the  third  day  of  February,  1865,  the  defendant  conveyed  the 
lot  to  the  plaintiff  by  the  deed  containing  the  covenants  declared 
on.  Soon  after  this  deed  was  made  and  before  May,  1865,  said 
Dunn  came  back  upon  the  land,  and  moved  into  the  house,  and 
kept  and  held  possession  of  it,  claiming  under  his  purchase  afore- 
said, till  he  was  put  out  by  suit  and  judgment,  as  hereinafter 
stated. 

"  On  the  fifth  day  of  July,  1865,  the  plaintiff  commenced  an 
action  of  ejectment  against  said  Dunn,  which  action  was  duly 
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entered,  and  was  tried  at  the  March  term,  1866,  of  the  county 
court,  and  the  plaintiff  obtained  a  verdict  and  a  judgment  against 
said  Dunn,  which  judgment  was  afterward  affirmed  in  the  su- 
preme court.  In  prosecuting  that  suit  the  plaintiff  incurred  costs 
and  expenses  to  the  amount  of  $93.53,  as  the  plaintiff  claims, 
and  said  Dunn  was  so  poor  that  nothing  could  ever  be  col- 
lected of  him;  and  there  is  no  likelihood  that  anything  will 
ever  be  got  of  him. 

^^  Before  said  suit  against  said  Dunn  was  commenced,  the 
plaintiff's  attorney  wrote  a  letter  to  the  defendant,  which  he 
received  in  due  time,  and  which  is  annexed. 

^^  It  is  agreed  that,  on  the  foregoing  statement  of  facts,  the 
court  shall  render  such  judgment  as  the  law  requires,  and  the 
opinion  of  the  supreme  court  may  be  had  thereon.  If  the  judg- 
ment should  be  for  the  plaintiff,  the  defendant  may  have  the  sum 
due  assessed  by  the  clerk,  if  any  objection  is  made  to  the  bill  of 
charges  that  make  said  sum  of  $93.53. 

'^  The  parties  may  refer  to  the  bill  of  exceptions  in  said  action, 
CHeasan  v.  Jhinuj  but  it  is  agreed  that  the  clerk  need  not  copy  it.'* 

The  following  is  a  copy  of  the  agreement  referred  to : 

**  I  agree  to  convey  to  Albion  J.  Dunn,  by  good  title-deed  lot  No. 
7  (100  acres)  in  the  2d  range  in  Granby,  Vt.,  on  his  paying  me 
therefor  one  hundred  and  fifty  dollars  and  interest  annually; 
which  sum  he  agrees  to  pay,  fifty  dollars  and  interest  May  1, 1859, 
fifty  dollars  and  interest  May  1, 1860,  and  fifty  dollars  and  inter- 
est May  1, 1861,  with  interest  payable  annuaUy.  He  may  go  on 
and  clear  up  land,  but  may  not  draw  off  timber  or  lumber  with- 
out my  consent,  until  he  pays  for  the  land. 

John  Dewey. 

June  3, 1857.  Albion  J.  Dunn.*' 

The  following  is  a  copy  of  the  letter  referred  to : 

«  GuildhaU,  June  29, 1866. 

Dear  Sir  :  Mrs.  Oleason  was  out  to  see  me  yesterday  in  rela- 
tion to  getting  Dunn  off  from  the  lot  purchased  of  you  in  Granby. 
She  thought  that,  under  the  circumstances  of  the  case,  you  should 
be  to  the  trouble  and  expense  of  prosecuting  the  suit  against  him* 
Will  you  be  so  kind  as  to  write  me  in  relation  to  the  matter?'* 

W.  ^  jH".  Seytooodj  for  the  plaintiff. 

In  this  case  the  plaintiff  claims  that  the  language  of  the  cove- 
nants of  this  deed  shows  that  it  was  intended  between  the  parties 
to  it,  that  the  defendant  was  to  protect  the  plaintiff  against  tJie 
daim  of  said  Dunn.    The  first  covenant,  that  ^^  Dewey  died  i 
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and  possessed  of  the  premises,"  shows  this,  as  it  is  entirely  differ- 
ent fix>m  the  usual  covenant  of  seizin :  Ist,  in  the  use  of  the 
word  ^*pos9e88ed  ;^^  and,  2d,  in  that  it  coyenants  that  the  seizin 
and  possession  were  long  prior  to  the  date  of  the  deed ;  and  can 
not  be  construed  to  have  the  usual  object  of  a  covenant  of  seizin, 
that  the  grantor  has  a  sufScient  seizin,  so  that  the  deed  shall  not 
be  avoided  under  the  statute  making  deeds  void  where  the 
premises  are  in  the  possession  of  an  adverse  claimant  at  the 
date  of  the  deed.  The  covenant  against  incumbrances,  which 
is  an  unusual  covenant  for  an  administrator  to  make,  must  have 
been  made  with  the  imderstanding  between  these  parties,  that  the 
plaintiff  was  to  be  protected  against  this  Dunn  claim,  which  in 
equity  was  an  incumbrance.  Also,  the  words  of  the  covenant 
of  warranty  show  this  intent  of  the  parties,  in  the  use  of  the 
words  "  against  ail  persons'  claiming  the  same  hy^  from  or.  under 
the  9aid  John  Dewey^^  instead  of  the  usual  words  of  this  cove- 
nant, against  aU  lawful  claims^  and  from  the  fact  that  this  cov 
enant  is  also  an  unusual  covenant  for  an  administrator  to  make. 
And  this  intention  of  the  parties,  gathered  from  the  covenants 
and  language  of  this  deed,  and  the  circumstances  surrounding  the 
transaction,  shoidd  be  carried  into  effect.  Ilverts  v.  Brown^  1  D. 
Chip.,  96. 

Greorge  N.  Daley  for  the  defendant. 

The  defendant,  when  he  sold  to  the  plaintiff,  gave  him  the  entire 
possession  of  the  lot,  with  a  perfect  title  ;  and  that  was  all  that 
could  be  done,  and  amounts  to  a  full  performance  of  all  possible 
covenants. 

Besides,  the  covenant  of  seizin  extends  only  to  a  title  existing 
in  a  third  person,  which  may  defeat  the  estate  granted  by  the  cov- 
enantor.    Fume%%  V.  Williams^  admr.,  11  111.,  229. 

The  only  breach  of  covenant  the  plaintiff  complains  of,  arises 
from  Dunn's  claim,  and  the  plaintiff  has  prevailed  against  him 
only  by  virtue  of  the  title  obtained  from  the  defendant. 

Under  a  covenant  to  defend  against  claims  of  third  persons,  the 
maker  can  not  be  compelled  to  protect  the  covenantee  from  un- 
fomided  claiins,  to  furnish  a  universal  and  perpetual  shield  to 
protect  the  grantee  from  fictitious  claims'  being  urged;  but  he 
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h  agrees  to  prevent  their  being  established.    In  order  to  constitute 

I  a  breach  of  the  covenants,  Dunn's  title  must  be  shown  to  be 

r\  paramount  as    well  as   lawful;    a  better  title.       Williams  v. 

^■^  Wetherhee,  2  Aik.,  329 ;  Pitkin  v.  LeaviU,  13  Vt.,  379 ;  Kruipp  v. 

Marlboro\  34  Vt.,  235 ;  Kelly  v.  Dutch  Church,  2  ffill,  105 ; 
l^  Reese  v.  McQuilkiUy  7  Ind.,  450. 

"To  constitute  a  breach  of  a  covenant  for  quiet  enjoyment 

of  real  estate,  there  must  be  a  union  of  acts  of  disturbance  and 

lawful  title.    A  possession  by  a  mere  intruder  is  not  sufficient." 

Hoppes  V.  Cheek  et  ah,  21  Ark.,  585. 

The  opinion  of  the  court  was  delivered  by 

Bahbett,  J.  Action,  covenant  broken.  The  covenant  is  con- 
tained in  a  deed  of  the  defendant  as  administrator  of  John 
Dewey's  estate,  and  it  is  that  he  would  warrant  and  defend 
against  all  persons  claiming  the  same  by,  from  or  under  the  said 
Dewey  or  the  defendant.  The  alleged  breach  consists  in  the  fact 
that  Dewey  had  given  Dunn  a  contract  to  convey  on  certain 
conditions,  and  Dunn  was  in  possession,  claiming  under  said  agree- 
ment ;  that  the  plaintiff  notified  the  defendant  that  he  (the  defend- 
ant) should  be  at  the  trouble  and  expense  of  prosecuting  a  suit 
a.gainst  Dunn  to  get  him  off  the  place,  which  notice  the  defendant 
did  not  regard  ;  and  the  suit  was  successfully  prosecuted  by  the 
plaintiff  against  Dunn,  ejecting  him,  and  recovering  a  bill  of  costs 
which  could  not  be  collected  of  Dunn,  on  account  of  his  poverty. 
The  damage  claimed  is  the  amount  of  this  bill  of  costs. 

It  is  urged  that  the  covenant  embraces,  by  its  terms  and  legal 
¥:  effect,  persons  making  unfounded,  as  well  as  valid,  claims,  and  that 

therefore  it  was  the  defendant's  duty,  under  the  covenant,  to  take 
the  burden  of  contesting  Dunn's  claim,  and  proving  it  to  be  un-^ 
founded,  and  of  ejecting  him  from  the  premises.  We  think  the 
language  can  be  construed  as  meaning  only  such  persons  as  had 
claims,  valid  claims,  not  pretenses  of  claims  without  legal  foun- 
dation and  right. 

This  suit  is  certainly  of  novel  impression,  and  no  case  has  been 
cited,  and  no  principle  or  precedent  occurs  to  us,  that  would  coun- 
tenance the  recovery  claimed.  | 

The  judgment  is  affirmed.  / 
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James  Duffy j  per  prochein  ami,  v.  Clifford  Pinard. 
Recognizance.     Prochein  Ami. 

A  party  ipay  properly  recognise  fbr  costs  In  a  snit  of  an  infont  in  which  he  is  th» 
proohem  amim 

Trespass,  in  which  one  0.  S.  Burke  was  the  prochein  ami,  and 
also  recognized  for  costs  in  the  writ.  The  defendant  filed  a  plea 
in  abatement  on  the  ground  that  the  writ  was  sued  out  in  the 
name  of  0.  S.  Burke,  as  the  next  friend  of  said  James  Dufiy, 
and  at  the  time  of  suing  out  said  writ  the  same  0.  S.  Burke 
recognized  as  surety  for  costs  of  prosecution  in  said  suit.  The 
defendant  also  filed  a  motion  to  dismiss,  for  the  same  cause. 
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The  case  was  heard  on  demurrer  to  the  defendant's  plea  in 
abatement  and  motion  to  dismiss,  at  the  Jane  term,  1868,  Steele, 
J.,  presiding.  The  court  held  the  plea  and  motion  insufficient, 
and  rendered  judgment  for  the  plaintiff,  to  which  the  defendant 
-excepted. 

It  was  agreed  that,  if  the  plaintiff  prevailed  in  the  supreme 
court,  the  defendant  might  have  the  cause  remanded,  and  replead 
upon  the  usual  terms. 

Jonathan  Boss^  for  the  defendant. 

The  cause  assigned  in  the  plea,  is  a  sufficient  ground  for  the 
abatement  of  the  writ.     Gen.  Sts.,  ch.  88,  §  5. 

In  terms  the  statute  declares  that  some  person  shall  become 
responsible  for  costs,  other  than  the  one  liable  to  pay  such  costs 
according  to  the  rules  of  common  law.  Otherwise  there  is  no 
meaning  in  the  word  sufety,  and  no  need  of  any  statute  in  relation 
to  security  for  costs.  If  the  statute  does  not  positively  <i89ert  the 
fact,  the  spirit  of  the  statute  is,  that  some  person,  other  than  the 
party  bound  to  pay  costs  by  common  law  rules,  should  become  a 
surety  to  the  defendant  for  costs.  The  intention  of  a  statute 
must  govern.     23  Pick.,  98. 

The  next  friend  is  liable  for  costs  in  a  suit  instituted  for,  and 
in  behalf  of,  an  infant,  according  to  conunon  law.  Bonett  v. 
Stowell,  37  Vt.,  258  ;  1  Ves.,  Jr.,  409.;  Phdp%  v.  Worcester y  11  N. 
H.,  51 ;  Grave  v.  Grave,  Cro.  Eliz.,  38 ;  3  Bac.  Ab.,  148 ;  1 
Swift's  Dig.,  160;  Anonymous,  4  E.  C.  L.,  453;  Tarworth  v. 
Mitchd,  16  lb.,  100 ;  Hayes  v.  Carr,  42  lb.,  443. 

The  next  friend  is  a  co-plaintiff  with  the/ infant,  and  can  not 
recognize  for  costs  in  a  suit  for  an  infant,  in  accordance  with  our 
statute.     Wins  v.  Campbell,  12  Ves.,  492. 

The  wife  of  a  prochein  ami  has  been  adjudged  an  incompetent 
witness.  1  Green.  Ev.,  §  847  ;  Head  v.  Head,  8  Atkyns,  511 ; 
Throgmarton  v.  Smith,  2  Stra.,  982. 

An  infant  can  sue  only  by  guardian  or  next  friend.  Brawn  v. 
Hull,  16  Vt.,  673 ;  Bonett  v.  Stowell,  87  Vt.,  258.  The  name 
of  the  next  friend  is  as  necessary  in  a  writ  in  favor  of  an  infant, 
as  that  of  a  copartner  in  a  writ  in  favor  of  a  firm.    A  suit  be- 
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gun  by  an  infant  alone^  is  abatable.     Wvndsar  v.  Bartford,  2 
Conn.,  355,  and  cases  there  cited. 

0.  S.  Burke^  for  the  plaintifF. 

In  Vermont,  the  prochein  ami  is  not  regarded  as  a  party  to  the 
suit,  for  any  purpose.  Brown  v.  Hull^  16  Vt.,  673;  Bonett  v. 
SUywdl,  37  Vt.,  258. 

The  prochein  ami  is  a  species  of  attorney,  who  may  prosecute 
a  right  for  an  infant,  but  can  do  nothing  to  his  injury,  and,  there- 
fore, can  not  release  nor  compromise  the  infant's  suit.  Bingham 
on  Infancy,  118,  note  ;  Mile%  v.  Kaigler,  10  Yerg.,  10 ;  Isaacs  v. 
Boffd  et  al.j  5  Port.,  388.  And  payment  to  the  prochein  ami  is  no 
satisiaction  of  a  recovery,  unless  ratified  by  the  minor.  Allen  v. 
Soundtree,  1  Speers,  80 ;  Smith  v.  BeduSy  9  Ala.,  99.  And  the 
suit  may  be  dismissed  without  the  consent  of  the  prochein  ami. 
Longnecker  v.  Cfreenwade,  5  Dana,  616. 

The  property  of  the  infant  is  ultimately  liable  for  the  costs. 
Beeve's  Dom.  Rel,,  265 ;  Bonett  v.  Stowell,  37  Vt.,  258 ;  Cranr 
daU  V.  Slaid,  11  Metcalf,  288 ;  Smith  v.  Floifd^  1  Pick.,  275. 

The  opinion  of  the  court  was  delivered  by 

Prout,  J.  The  question  arising  upon  this  bill  of  exceptions,  is, 
should  the  sidt  have  been  dismissed  for  the  reason  that  the  pro- 
dmn  ami  was  recognized  for  costs  ?  The  objection  is  taken  by 
the  defendant  both  by  plea  and  motion,  and  is  based  upon  that 
provision  of  the  statute  (Gen.  Sts.,  ch.  33,  §  5)  which  provides 
that,  "  unless  there  be  suflScient  security  given  to  the  defendant, 
by  way  of  recognizance,  by  some  person  other  than  the  plaintiff," 
the  writ,  on  motion,  shall  abate.  In  the  county  court  the  question 
vas  determined  upon  the  motion  to  dismiss,  and  that  court  decided 
it  insufScient,  and  rendered  a  judgment  for  the  plaintiff.  As 
^claimed  on  the  argument,  if  the  prochein  ami  is  the  plaintiff  in  the 
suit,  then  the  motion  should  have  been  sustained,  and  the  suit 
•dismissed. 

To  enable  infants,  or  persons  under  age,  to  maintain  an  action, 
ihey  must  bring  their  suit  not  only  in  their  own  name,  but  by 
.guardian  or  their  next  friend.    The  admission  of  the  prochein 
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ami  into  the  suit  for  the  purpose  of  prosecuting  it  on  behalf  of  the 
infant,  the  real  party  in  interest,  is,  in  modem  practice,  not  only 
implied  from  the  recitals  or  statement  of  the  declaration,  but,  in 
the  absence  of  any  question  being  made,  is  supposed  to  be  allowed 
and  assented  to  by  the  court  before  whom  the  action  is  pending. 
The  necessity  of  thus  bringing  the  action  by  infants,  arises  from 
their  legal  incapacity,  incident  to  minority,  either  to  appoint  an 
attorney  to  act  in  their  behalf,  or  properly  to  attend  to  or  take 
care  of  their  interests  as  involved  in  the  suit.  The  purpose  and 
object,  therefore,  of  allowing  an  infant  to  commence  and  prosecute 
his  suit  in  his  favor  hj  procTiein  ami,  is  apparent.  It  is  to  man- 
age the  suit  for  the  infant,  to  protect  his  interests ;  and  the  duty 
of  the  prochein  ami,  as  related  to  the  suit,  is  the  same  as  that  of 
an  agent  or  attorney  as  between  competent  parties,  appointed  or 
employed  to  msuiage  a  cause  in  court.  It  is  true  he  is  joined  in 
the  suit,  his  name  appearing  upon  the  record,  but  it  is  in  this  ca> 
pacity,  and  is  for  conformity  to  the  nature  of  the  proceeding,  and  as 
showing  his  relation  to  the  cause,  and  which  of  itself  indicates  to 
the  defendant,  as  well  as  to  the  court,  that  he  is  not  the  real  party 
in  interest,  but  that  the  infant  is,  who  thus  sues  by  prochein  ami. 
Upon  this  record,  then,  who  is  the  plaintiff  in  the  action  ?  Au- 
thorities are  not  wanting  that  have  a  bearing  upon  the  question, 
and  afford  some  light  upon  the  subject.  In  Morgan  v.  Thome,  7 
M.  &  W.,  398,  where  the  subject  was  under  consideration.  Alder- 
SON,  B.,  says :  "  Where  a  party  can  not  sue  for  himself,  the  court 
employs  a  prochein  ami,  as  its  officer  to  conduct  the  suit  for  him," 
The  case  of  Sinclair  v.  Sinclair,  13  M.  &  W.,  638,  was  an  ac- 
tion brought  by  an  infant,  who  sued  by  his  next  friend  and 
father.  On  the  trial  the  prochein  ami  and  his  wife  were  offered 
as  witnesses  for  the  plaintiff,  who  were  objected  to  by  the  defend- 
ant, as  inadmissible.  They  were  admitted,  and  the  question  the 
court  were  called  upon  to  determine,  was  whether  the  prochein 
ami  was  a  party  to  the  suit  or  not.  K  he  was,  the  wife  of  the 
prochein  ami  was  not  admissible  as  a  witness.  Pollock,  0.  B., 
says :  "I  am  of  opinion  that  he  is  not  a  party,  *  *  ♦  but  is 
merely  to  be  considered  as  an  officer  of  the  court,  specially  ap- 
pointed by  them  to  look  after  the  interests  of  the  infant."    Parke, 


AUGUST  TERM,  1868.  301 

Dniiy  v.  Pinard. 

B.,  expresses  himself  as  "  of  the  same  opinion.'^    Brown  v.  Mull^ 
16  Vt.,  673,  was  a  petition  to  be  allowed  a  trial  as  upon  an  ap- 
peal from  a  judgment  recovered  by;  an  infant  plaintiff  in  a  suit 
prosecuted  by  his  next  friend.    The  petition  was  against,  and 
served  on,  the  infant,  no  notice  being  taken  of,  or  service  made 
on,  the  prochdn  ami.     The  question  was  reserved,  on  a  motion  to 
-dismiss  because  of  this  variance  in  the  description  of  the  parties. 
Hebard,  J.,  who  gave  the  opinion  of  the  court,  says :   "  The  next 
friend   is  not  regarded   a  party  for  any  purpose.     *    *    *    * 
Whether,  in  any  event,  he  may  be  liable  for  costs,  does  not  de- 
termine the  question."     And  in  Bonett,  hy  Mb  guardian^  v.  Stow- 
fC,  37  Vt.,  258,  a  case  presenting  the  same  question  arising  in 
Sinclair  v.  Sinclair  (mpra^^  Kellogg,  J.,  says :  "  In  this  case,  the 
guardian  was  not  a  party  to  the  cause  of  action  which  was  in  liti- 
gation, but  was  merely  the  manager  and  conductor  of  the  suit  for 
the  infant,  who  was  the  real  party.    *    *     *    He  was  not  a  party 
to  the  suit  in  such  a  sense  as  would  exclude  his  wife  from  testify- 
ing as  a  witness  on  the  trial."    These  cases,  if  not  conclusive, 
throw  some  light  upon  the  question,  as  to  the  real  relation  of  a 
person  admitted  into  the  suit  merely  for  purposes  of  prosecution. 
As  a  witness,  as  these  cases  hold,  the  prochein  ami  is  unaffected 
by  the  relation,  and,  in  the  case  of  the  recovery  of  a  judgment  in 
a  proceeding  where  this  relation  existed,  in  a  petition  brought 
for  the  purpose  of  opening  it  as  upon  appeal,  he  is  not  a  neces- 
sary party.     If  the  prochein  ami  is  not  a  party  plaintiff  for  these 
purposes,  and  affected  by  all  the  consequences  resulting  there- 
from, as  witness  and  party,  it  is  difiScult  to  see  how  he  can  be  so 
regarded  for  the  purposes  contemplated  by  the  statute  relied  upon. 
No  sound  reason  occurs  to  us,  and  none  is  suggested,  why  there 
should  be  any  distinction  in  this  respect ;  and  in  view  of  the  ob- 
ject of  the  statute,  which  is  merely  security  for  payment  of  costs, 
we  are  disposed  to  construe  it  as  referring  to  and  meaning  the 
complaining  or  real  plaintiff  in  the  action.     Upon  this  construc- 
tion, the  defendant  has  other  security  for  costs  than  the  plaintiff, 
and  the  fact  that  the  person  thus  recognized  appears  on  the  rec- 
ord for  another  purpose  or  object,  can  make  no  difference. 
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We  are  unable  to  discover  that  any  inconvenience  or  injustice 
can  result  from  this  construction,  or  that  it  does  violence  to  the 
meaning  of  the  provision  referred  to.  The  defendant  has  the  ha- 
lf bility  of  the  infant  and  a  remedy  against  him  to  rely  upon,  as 
well  as  against  the  person  recognized  for  costs;  and  if,  at  any 
~  time  in  the  progress  of  the  litigation,  the  defendant  is  in  danger 
of  loss  in  consequence  of  the  insufficiency  of  the  security  for 
costs,  he  can,  as  in  other  cases,  apply  to  the  court,  who  have  am* 
pie  power  to  make  such  order  in  that  respect  as  the  case  may 
require. 

The  judgment  of  the  county  court,  we  notice,  was  in  chief  for 
the  plaintiff,  but,  in  view  of  the  agreement,  the  judgment  of  the 
county  court  is  pro  forma  reversed,  and  cause  remanded,  with 
H  liberty  to  the  defendant  to  replead  upon  the  usual  terms. 
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Don  C.  Atbb  v.  Lucius  D.  Ayeb,  tbustbe. 
Parent  and  Child.     Contract.    Soldier*  9  Pay  and  Bountjf. 

ThB  plfttntlff  was  the  son  of  the  defimdant,  and  testified  thsty  whUe  a  minor,  ho  wont  oat 
to  work,  and  his  flUhor  idUL  him  he  might  have  aU  he  earned}  that  ho  aOenraid  e»> 
listed  in  the  army,  wldle  stiU  a  minor,  with  his  Ikther's  ooosent  and  promise  that  whatr 
ever  money  he  sent  home  should  be  his  (the  platntifTs)!  and  he  would  pay  it  to  him; 
and  testified  in  detaU  the  amount  he  sent  his  ftther,  and  when,  eto.  The  dsftedant 
claimed  that  the  testimony  of  the  plaintiif,  if  trnthftal,  established  only  a  state  of  ihols 
from  whioh  the  Jury  were  at  Uberty  to  inlbr,  or  not  to  inter,  such  a  relation  as  would 
entitle  the  plaintiif  to  reoover;  but  the  court  instrueted  the  Juiy  that,  if  they  flmnd 
the  plaintiff's  aooount  of  the  matter,  as  stated  in  his  testimony,  was  true,  their  Ter> 
diet  should  be  for  the  plaintiff.   BeU,  that  in  this  there  was  no  error. 

Absumpsit.    Plea,  the  general  issue.    Trial  by  jury,  December* 
term,  1867,  Steele,  J.,  presiding. 

The  defendant's  counsel  insisted  that  the  testimony  of  the 
plaintiff,  if  truthful,  established  only  a  state  of  facts  from  which 
the  jury  were  at  liberty,  according  to  their  judgment,  to  infer,  or 
not  to  infer,  such  a  relation  as  would  entitle  the  plaintiff  to  re- 
cover ;  but  the  court  instructed  the  jury  that,  if  they  found  the 
plaintiff's  account  of  the  matter,  as  stated  in  his  testimony,  was 
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true,  then  their  verdict  should  be  for  the  plaintiff.    Exceptions 
were  taken  to  this  point  of  the  chaxge. 

The  presiding  judge's  minutes  of  the  testimony  were  made  a 
part  of  the  bill  of  exceptions,  and  were  as  follows : 

Dan  C.  Ayer^  plainitiff. — ^I  was  twenty-one  last  March.  I  first 
went  to  live  with  one  ofmy  uncles  when  four  yetf»  old,  then,  after 
I  was  nine,  with  my  aunt,  then  Mrs.  Williams.  Lived  there  until 
father  returned  from  California,  in  January,  1861.  Remained  at 
home  until  August,  1862.  Then  went  to  work  out.  He  (the  de- 
fendant) told  me  I  might  have  all  I  earned,  if  I  would.  In  Sep^ 
tember,  1862, 1  enlisted.  Had  $100  bounty  of  Lyndon.  I  went 
home  to  get  him  (the  defendant)  to  sign  his  consent.  He  said  I 
should  have  all  the  money.  In  September,  1862,  sent  him  $100 ; 
in  October,  from  Brattleboro',  $25 ;  in  March,  1863,  $50 ;  April 
or  May,  from  Union  Mills,  $40  ;  August,  when  my  time  expired, 
163  (being  the  $7  per  month).  I  had  letters  from  him  ac^owl- 
edging  receipt  of  the  money.  I  re-enlisted  October  20, 1868,  for 
the  town  of  Sheffield.  He  said  again,  to  send  him  money,  and  he 
would  pay  me  over  when  I  came  back.  I  sent  him  $25,  $40, 
slate  pay  about  $126,  and  $5  besides.  My  father  has  paid  me 
hack  none  of  this  money.  I  asked  him  for  it  shortly  after  I  was 
discharged  in  August.  He  made  a  proposition.  I  refused  it. 
Then  he  said  he  would  not  pay  me  anything.  He  proposed  to  let 
me  have  a  saw-mill,  and  said  he  would  give  me  a  deed  when  I 
was  capable  to  manage  it.  I  was  brought  up  a  farmer.  This  was 
shortly  after  my  discharge  in  August,  1865. 

Orofs-examination. — ^Father  was  anxious  I  should  stay  at  home 
after  my  return  from  the  army.  Offered  to  give  me  a  deed  of  the 
mill  when  I  should  be  capable  to  run  it.  I  refused  to  do  it.  That 
was  in  August  or  September,  1865.  Nothing  was  said  then  about 
my  having  my  time.  My  uncle  did  not  adopt  me  when  I  lived 
there.  I  lived  there  until  my  aunt  sold  her  farm.  I  proposed  to 
stay  with  Williams  until  I  was  twenty-one.  Father  and  Williams 
had  no  trade.  I  staid  with  father  after  his  return  from  Califor- 
nia, until  August,  1862.  I  talked  with  father  about  enlisting,  be- 
fore I  did.  I  went  to  Lyndon  for  that  purpose.  Father  did  not 
urge  me  to  enlist,  or  not  to.  He  told  me,  when  I  carried  the  con- 
tract to  him  to  consent,  that  whatever  money  I  sent  home  should 
be  mine  when  Icame  back,  and  he  would  pay  me.  I  first  enlisted 
for  nine  months.  I  did  not  call  for  money  the  first  time  I  came 
home,  because  I  intended  to  go  again.  Nothing  was  said  about 
the  money,  only  he  (the  defendant)  told  me  how  he  had  made 
oil  it.    I  considered  his  word  good.     After  I  refused  to  take  the 
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mill,  he  told  me  he  worked  for  his  father  until  he  was  twenty-one, 
and  refused  to  do  anything  more  about  it.  I  said  nothing 
more  about  it.  Soon  as  I  found  out  I  had  a  right  to  my  money, 
I  commenced  a  suit.  Father  had  just  before  left  the  state  sud- 
denly, and  was  not  expected  back.  There  was  no  talk  that  I  was 
to  have  the  rest  of  my  time,  and  give  up  my  claim  to  this  money. 
There  never  was  a  contract  as  to  my  time.  All  there  was  he  told 
me  that  I  was  to  have  all  the  money  I  earned,  if  I  would  go  out 
to  work.  He  refused  to  get  me  some  clothes.  I  went  and  got  a 
suit  worth  $35,  after  he  refused  to  pay  this,  and  had  it  charged  to 
him,  and  he  paid  it.    He  also  at  one  time  let  me  have  $6. 

Re-examined, — My  father  was  considered  worth  $4000   or 
$5000,  when  I  trusted  him  with  this  money. 

Lticius  A.  J,  Ayer. — Am  a  son  of  the  defendant.  Was  at  home 
when  the  plaintiff  enlisted.  Father  told  Don  to  send  home  his 
money,  and  when  Don  got  home  he  should  have  it,  and  he  would 
put  it  to  good  use.  I  knew  about  father's  receiving  a  part  of  this 
money. 

Loreii  Ayer. — Am  a  cousin  of  L.  D.  Ayer,  the  defendant.  We 
were  in  partnership  in  the  mill  business.  I  heard  the  defendant 
say  in  the  spring,  in  April  or  March,  when  the  plaintiff  came  to 
the  mill,  that  he  (the  plaintiff)  was  a  smart  boy,  and  that  he  had 
accumulated  so  much,  and  he  had  it,  and  was  to  pay  it  back.  I 
think  he  said  he  (the  defendant)  promised  to. 

The  deposition  of  the  defendant  was  read  in  evidence,  in  behalf 
of  the  defendant,  in  which  the  defendant  denied  having  promised 
to  pay  back  said  money  to  the  plaintiff,  and  stated  that  the  amount 
he  had  received  of  the  plaintiff,  was  $190,  but  that  he  had  paid  it 
out  for  the  plaintiff,  and  more  too. 

The  defendant  petitioned  the  supreme  court  for  a  new  trial, 
upon  the  ground  that  the  verdict  was  against  law,  and  of  newly 
discovered  evidence. 

TF.  TT.  Grouty  for  the  defendant. 

a.  C.  ^  a.  W.  Cahoan,  for  the  plaintiff. 

The  opinion  of  the  court  was  delivered  by 

Prout,  J.  This  case  rests  upon  a  single  exception  to  the 
charge  of  the  court  to  the  jury.  The  defendant  insisted  that  the 
evidence  of  the  plaintiff,  if  truthful,  established  only  a  state  of 
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facts  from  which  the  jury  were  at  liberty,  according  to  their 
judgment,  to  infer,  or  not  to  infer,  such  a  relation  as  would  en- 
title the  plaintiff  to  recover.  The  court,  however,  held,  and  in- 
structed the  jury,  that,  if  they  found  the  plaintiff's  relation  of  the 
matter  was  true  and  as  testified  to  by  him,  then  their  verdict  should 
be  m  his  favor. 

No  question  arising  as  to  the  competency  of  the  parties  to  enter 
into  and  to  make  the  agreement  it  is  claimed  by  the  plaintiff 
they  did,  the  question  is  as  to  the  legal  tendency  of  the  plaintiff's 
evidence  as  proving  it.  The  credibility  of  the  witness,  as  well  as 
the  truth  of  his  relation,  was,  by  the  instruction  given,  fairly  sub- 
mitted and  left  to  the  jury.  This  being  so,  the  only  other  ques- 
tion for  their  consideration  was  as  to  the  existence  of  the  alleged 
relation  growing  out  of  the  supposed  contract,  by  force  of  which 
the  plaintiff  claimed  he  was  entitled  to  recover  the  amount  of  his 
eammgs  in  the  defendant's  hands.  The  exceptions  detail  the 
evidence  from  which  the  jury  were  to  determine  the  question,  and 
we  think  it  not  only  full  and  direct,  but  that,  if  believed  by  the 
jury,  it  proved  the  substance  of  the  issue  in  favor  of  the  plaintiff, 
and  that  the  court  could  do  no  less  than  to  instruct  them  substan- 
tially as  they  did. 

As  to  the  amount  the  plamtiff  was  entitled  to  recover,  that  was 
a  matter  of  computation  of  amounts  and  interest,  as  ascertained 
and  established  by  the  evidence.  No  request  being  made  nor 
exception  taken  as  to  this  branch  of  the  case,  except  as  involved 
in  the  general  question  before  alluded  to,  the  judgment  of  the 
county  court  must  be  affirmed. 

Having  this  view  of  the  case,  the  petition  for  a  new  trial,  which 
presents  the  same  question  arising  upon  the  exceptions,  must  be 
dismissed  with  costs. 
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Sarah  Ghamberun  v,  Michael  Donahue. 

To  maintain  ojectment,  it  miut  appear  that  there  has  been  a  diflselzin  of  the  plaintiff, 
afl  well  afl  a  wrongfal  possoffiion  by  the  defendant. 

If  the  defendant  \b  in  poesenion  with  the  plaintiff's  perminloB  and  aoqalenenoe,  with- 
out claim  of  ownership,  or  reAisal  to  yield  the  possession,  a  demand  of  possession,  or 
a  request  to  quit  in  a  reasonable  time,  is  necessary  in  order  to  render  the  defendant's 
oooupanoy  wrongftil  and  as  constitntinfc  an  ouster  of  the  plaintiff 

Ejectment  to  recover  possession  of  certain  premises  in 
Peacham.  The  plaintiflF  alleged  in  her  declaration,  that  on  the 
15th  day  of  May,  1864,  she  was  well  seized  of  the  premises  de- 
scribed, in  her  own  right  in  fee,  and  so  continued  thereof  possessed 
until  the  17th  day  of  May,  1864,  when  the  defendant,  without  law 
or  right,  and  contrary  to  the  will  of  the  plaintiff,  entered,  and 
expelled  the  plaintiff,  and  that  he  ever  since  had  kept  out,  and  still 
did  keep  out,  the  plaintiff,  etc.  Plea,  the  general  issue.  Trial 
by  the  court,  December  term,  1867,  Steele,  J.,  presiding. 

The  plaintiff  was  the  widow  of  Guy  Chamberlin  deceased,  in- 
testate, who  was  in  possession  of  the  premises  at  his  decease.  No 
probate  proceedings  were  had  on  the  qptate.  Said  premises  con- 
stituted the  homestead  of  the  plaintiff's  husband. 

The  plaintiff  remained  on  the  place  some  months  after  the 
decease  of  her  husband,  her  daughter  living  with  her.  The 
plaintiff  then  went  to  Bradford,  on  a  visit  to  her  other  daughter, 
who  lived  there,  leaving  her  household  furniture,  and  the  daugh- 
ter who  had  live  J  with  her,  who  was  over  twenty-one  years  of 
age  and  unmarried,  in  the  care  of  her  house.  ilLfter  staying  in 
Bradford  about  two  years,  the  plaintiff  returned  to  said  homestead, 
and  found  that  the  daughter  she  had  left  had  married  the  defend- 
ant, and  they  (the  daughter  and  her  husband)  were  living  on 
said  premises;  and  they  have  resided  there  ever  since.  The 
plaintiff  went  and  lived  with  them  for  some  time,  and  then,  with- 
out having  any  difficulty,  went  away. 

The  plaintiff  never  made  any  lease  of  said  premises  to  the  de- 
fendant, and  never  gave  to  him,  nor  any  one  for  him,  permis- 
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sion  in  terms  to  take  and  keep  possession  thereof,  nor  had  any 
talk  about  it  in  any  way,  nor  objected  to  his  occupying  the  place. 

There  was  evidence  showing  that  the  plaintiff's  brother,  at  the 
request  of  the  plaintiJQf,  made  an  effort  to  make  some  arrangement 
with  the  defendant,  by  which  he  should  pay  the  plaintiff  for  the 
use  of  said  premises  or  leave  them.  This  brother  made  no  de- 
mand of  the  premises,  and  did  not  notify  the  defendant  to 
leave.  As  soon  as  the  conversation  opened,  the  defendant  de- 
clined any  conversation,  and  told  him  he  had  better  send  a  lawyer. 
No  demand  was  made  of  the  premises,  unless  this  constituted  one. 

The  defendant  never  claimed  to  own  the  premises,  nor  refused 
to  give  them  up,  nor  had  any  dispute  or  trouble  with  the  plaintiff, 
but  expected  and  was  willing  the  plaintiff  should  live  with  him. 

Upon  these  facts,  the  court  rendered  judgment  for  the  defend- 
ant, to  which  the  plaintiff  excepted. 

Mordecai  Sale,  for  the  plaintiff. 

Bliss  N,  Davis^  for  the  defendant. 

The  opinion  of  the  court  was  delivered  by 

Prout,  J.  To  maintain  this  action,  it  must  appear  that  there 
has  been  a  disseizin  of  the  plaintiff,  as  well  as  a  wrongful  posses- 
sion of  the  premises  described  in  the  declaration,  by  the  defendant. 
This  is  as  essential  as  proof  of  the  plaintiff's  right  of  possession. 
In  this  case  the  possession  of  the  defendant  seems  to  have  been  by 
the  plaintiff's  permission  and  with  her  acquiescence.  She  went 
and  lived  with  the  defendant  and  her  daughter  on  the  place,  mak- 
ing no  objection  to  his  occupying  it.  Under  such  circumstances, 
and  in  view  of  the  fact  that  the  defendant  made  no  claim  that  he  . 
owned  the  premises,  nor  refused  to  yield  tjie  possession,  we  think^ 
to  render  his  occupancy  wrongful  and  as  constituting  an  ouster  of 
the  plaintiff,  a  demand  of  possession,  or  a  request  to  quit  in  a  rea- 
sonable time,  was  necessary.  The  case  finding  that  no  demand 
was  made,  and  no  notice  given  the  defendant  to  leave  the  premises 
{Gamphell  v.  Bdteman^  2  Aik.,  177),  we  think  the  judgment  of 
the  county  court  was  correct,  and  it  is  aflSrmed. 
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0.  H.  Welch  v,  Alvah  Bradley. 
Contract.     Construction, 

Under  a  contract  by  the  defendant  to  deliyer,  during  a  period  named,  at  a  speeifled 
prioe,  "lam>>er  to  be  sawed  into  boards  and  such  timber  a8  said  Welch  may  ordar, 
not  oyer  20  feet,"  It  was  htid  that  seasonable  notice  to  the  defendant,  as  to  the 
kind  of  Inmber  or  the  quantity  of  each  kind  Welch  wanted,  was  a  prerequisite  to 
hia  right  of  recovery  for  non-delivery,  the  consideration  fbr  the  contract  being  exeea- 
tory.  The  constmotion  might  be  different,  wore  it  an  obligation  given  for  the  pay- 
ment of  a  pre-existing  debt. 

Assumpsit  to  recover  for  non-delivery  of  lumber.  Plea,  the 
general  issue.  Trial  by  jury,  June  term,  1868,  Steele,  J.,  pre- 
siding. Verdict  for  the  defendant.  Exceptions  by  the  plaintiff 
to  the  instructions  of  the  court  to  the  jury. 

The  action  was  founded  upon  a  contract  in  writing,  which,  with 
all  the  other  facts  stated  in  the  bill  of  exceptions,  is  set  forth  in 
full  in  the  opinion  of  the  court. 

Jonathan  Ross  and  W,  A.  Pierce^  for  the  plaintiff. 

Thomas  Bartlett^  for  the  defendant. 

The  opinion  of  the  court  was  delivered  by 

Prout,  J.  The  plaintiff  brings  this  action  to  recover  damages 
of  the  defendant  for  the  non-performance  of  a  contract  for  the  de- 
livery of  a  certain  quantity  of  lumber.  The  contract  relied 
upon  is  in  these  words  : 

"  Received  of  0.  H.  Welch  ten  dollars  as  an  advance  payment 
toward  75000  feet  of  spruce  lumber  which  I  agree  to  get  for 
li  said  Welch ;  20000  to  be  delivered  at  St.  Johnsbury  Plain  on  or 

before  the  1st  of  September  next,  and  the  balance  of  65000  to  be 
delivered  at  St.  Johnsbury  Plain  in  the  winter  of  1866.  All  to 
l>e  $8.25  per  1000,  and  to  be  paid  for  when  delivered.  The  lumber 
to  be  sawed  into  boards  and  such  timber  as  said  Welch  may  order, 
not  over  20  feet.  Alvah  Bradley.'* 

The  defendant,  as  the  case  shows,  delivered  the  20000  feet  in 
1864,  to  the  plaintiff's  satisfaction ;  but  he  never  delivered  the 
55000  feet  which,  by  the  terms  of  the  contract,  was  to  be  deliv- 
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ei-ed  in  the  winter  of  1866,  the  plaintiflf  having  neglected  to  make 
a  demand,  or  to  give  notice  to  the  defendant  what  kind  of  lumber 
or  what  quantity  of  each  kind  he  required  under  the  contract. 
On  the  trial  in  the  county  court,  the  plaintiff  claimed  that,  in  the 
absence  of  any  demand  or  notice,  it  was  the  duty  of  the  defend- 
ant to  deliver  the  specified  quantity  of  lumber  in  boards ;  but  the 
court,  not  entertaining  that  view,  instructed  the  jury  that,  if  they 
found  that  no  notice  was  given,  nor  demand  made,  as  the  defend- 
ant's evidence  tended  to  show,  the  plaintiff  could  not  recover. 

It  is  apparent  from  this  statement,  that  the  result  of  the  cause 
depends  upon  the  question  whether  seasonable  notice  in  point  of 
fact  to  the  defendant  by  the  plaintiff,  was  a  prerequisite  to  his 
right  of  recovery.  In  other  respects  the  contract  is  definite.  The 
amount,  price,  and  time  in  which  the  lumber  was  to  be  delivered, 
were  fixed,  but  the  kind,  whether  boards  or  timber,  was  at  the 
plaintiff's  election,  such  as  he  might  "  order,  not  over  twenty  feet" 
in  length.  Considering  the  apparent  object  the  parties  had  in  view, 
we  think  the  language  upon  which  the  question  depends,  means 
something  more  than  the  reservation  of  a  mere  privilege  which  the 
plaintiff  was  at  liberty  to  waive  or  disregard  at  pleasure,  espe- 
cially in  an  executory  contract  of  this  character.  Were  it  an  ob- 
ligation given  for  the  payment  of  a  deht^  and  made  payable  in 
boards  or  timber  such  as  the  plaintiff  might  order  or  select,  the 
case  might  merit  a  different  consideration.  In  such  a  case,  an 
omission  on  the  part  of  the  plaintiff  to  designate  or  select  the 
kind  of  article,  might  be  considered  a  waiver  of  his  right  in  that 
particular,  and  would  throw  the  selection  upon  the  defendant,  who 
must  perform  his  contract  within  the  time  limited ;  as  held  in 
Russdl  V.  Ormsbee,  10  Vt.,  274.  If  this  was  not  so,  all  remedy 
upon  the  obligation  might  be  lost  forever,  and  in  respect  to  a  claim 
or  debt  unquestionably  due.  Admr.  of  Peck  v.  Eubbard,  11  Vt., 
612.  Such,  however,  is  not  the  character  of  the  contract  in  ques- 
tion. It  was  not  given  in  payment  of,  or  for  the  purpose  of  pay 
ing,  a  pre-existing  debt.  The  consideration  for  it  was  executory. 
As  to  both  parties  it  was  essentially  and  really  so,  resting  in  mere 
agreement  to  perform  at  a  future  time ;  and  that  portion  of  the 
contract  which  remains  unfulfilled,  is  also  of  that  character.     But 
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without  attempting  to  distinguish  the  case  from  those  above  cited, 
we  think  the  construction  we  should  give  the  instrument,  is  obvious 
&otn  the  language  used.  The  kind  of  lumber  which  the  defend- 
ant bound  himself  to  ftimish,  was  left  to  be  ascertained  upon  the 
I^aintiff 's  designation,  upon  his  order,  as  his  future  interest  might 
dictate.  His  right  of  election  in  this  particular  is  expressly 
reserved.  The  word  "  micV^  found  in  the  last  sentence  of  the  in- 
strument, used  in  the  connection  it  is,  is  a  correlative,  and  refers 
to  both  boards  and  timber,  and,  giving  it  a  reasonable  force  and 
application,  qualifies  the  obligation  of  the  defendant  to  Aimish 
only  such  boards  and  timber  as  the  plaintiff  might  order.  Upon 
any  other  construction,  we  must  drop  the  words  ^^  and  9ueV^  found 
in  the  contract,  and  supply  their  place  so  as  to  make  the  instro- 
ment  read :  the  lumber  to  be  sawed  into  boards,  unless  into  tim- 
ber as  the  plaintiff  may  order.  If  this  is  not  the  true  construc- 
tion of  the  paper,  as  suggested  in  the  argument,  the  defendant 
might  have  delivered  in  performance  of  the  contract  any  kind  of 
lioards,  without  regard  to  length  (within  the  limit  fixed),  breadth 
or  thickness,  which  it  is  not  to  be  supposed  the  parties  or  either 
intended.  It  was,  therefore,  not  only  reasonable  but  essential  for 
tbe  plaintiff  seasonably  to  notify  the  defendant  what  kind  of  lum- 
ber of  the  description  contemplated  he  wanted  and  required. 
Not  having  given  it,  as  he  undoubtedly  would  if  he  desired  a 
^livery  of  it  in  time,  the  instruction  to  the  jury  was  correct,  and 
the  judgment  of  the  county  court  is  affirmed. 
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Harvey  Cole  v.  Joel  Shurtlepp  and  trustee. 

Witness.     Evidence.     Husband  and  Wife.     Contract.     Statute 
of  Frauds.     Consideration. 

The  pUdntiff  married  the  defendanVs  daughter,  and  the  defendant  claimed  that,  after 
their  marriage,  the  plaintiff  agreed  to  pay  him  for  some  articles  of  clothing  which 
he  had  bought  for  his  daughter  before  her  marriage,  with  the  understanding  that 
she  was  to  pay  for  them.  This  action  of  book  account,  in  which  these  articles  of 
clothing  were  the  items  in  dispute,  was  brought  after  the  death  of  the  plaintiff's 
wife.  Held,  that  the  defendi^t  was  a  competent  witness,  the  issue  being  upon  the 
plaintiff's  agreement  with  the  defendant,  not  upon  the  deceased  wife's  agreement, 
though  the  latter  was  a  material  Ihct  bearing  on  the  plaintiff's  liability  and  the 
defendant's  right  of  recovery. 

The  design  of  the  statute  (Gen.  Sts.,  ch.  36,  §  24)  is  to  exclude  a  party  firom  testifying 
when  the  other  party  to  the  contract  in  issue  and  on  trial  is  dead,  and  when  in 
the  action  such  deceased  party  is  repreeented  by  an  executor  or  administrator,  and 
contemplates  a  suit  or  proceeding,  the  determination  of  which  may  affect  the  estate 
cf  the  deceased  party. 

A  naked  parol  promise  of  a  husband,  made  prior  to  or  during  coverture,  to  pay  an 
antenuptial  debt  of  his  wife,  she  not  having  been  discharged  or  released  from  its 
payment,  is  within  the  statute  of  frauds,  and  can  not  be  enfbrced  by  action. 

The  liability  of  a  husband  for  the  antenuptial  debts  of  the  wife,  can  be  enforced 
during  coverture  only  by  a  joint  action  against  both.  It  terminates  on  the  death  of 
the  wife,  unless  enforced  during  coverture  by  the  recovery  of  a  Judgment. 

A  parol  promise  of  the  husband  during  coverture,  to  pay  such  debts,  made  only  in 
consideration  of  his  existing  liability,  creates  no  new  legal  liability  on  him,  but 
leaves  suoh  debts  and  the  parties  as  they  were  before. 

A  promise  generally  to  pay  on  request  what  the  promisor  was  liable  to  pay  on  re* 
quest  in  another  right,  is  without  consideration  and  invalid. 

Book  account.  Heard  on  the  report  of  the  auditor,  at  the 
June  term,  1867,  Steele,  J.,  presiding. 

The  court  decided  that  items  1,  2  and  8  of  the  defendant's 
account  should  be  disallowed,  and  rendered  judgment  for  the 
pUdntiflF,  on  the  report,  for  the  sum  of  $40.56  and  interest  from 
January  1, 1864 ;  to  which  the  defendant  excepted. 
.  Item  1  was  a  silk  dress ;  item  2,  a  sack ;  item  3,  a  shawl. 

The  auditor  reported  the  following  facts  in  respect  to  these 
items: 

'^It  appears  that  the  plaintiff  married  a  daughter  of  the 
defendant  April  14, 1864.  In  December,  1863,  the  plaintiff  en- 
hsted  and  went  into  the  army.  He  sent  Lizzie  Shurtleff  (after- 
ward his  wife)  about  that  time  $75 ;  and  also  sent  her  an  order 
on  the  town  for  $300,  his  bounty.  This  $300  Lizzie  Shurtleflf 
(not  then  his  wife)  deposited  in  her  own  name  in  the  savings-bank. 
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A  portion  of  this  money  remained  in  the  savings-bank  till  after 
Iier  vlcath,  and  all  the  while  subject  to  her  disposal.  The  least 
amount  there  at  any  time,  was  $100. 

"  About  a  year  before  her  marriage,  a  dress,  sack  and  shawl 
rere  bought  for  her  by  her  father,  as  he  says,  with  the  under- 
slaudiiig  that  she  should  pay  for  them.  The  evidence  of  the 
fatlicr  is  the  only  evidence  to  show  that  she  was  intended  to  be 
charged  for  them,  and  did  not  regard  them  in  the  light  of  a  gift. 
If  the  court  decide  that  this  evidence  of  the  father  is  admissible, 
sht»  being  dead,  then  your  auditor  finds  that  Lizzie  was  legally 
I'lmrgcable  for  items  1,  2  and  3. 

**  If  the  court  decide  that,  she  being  liable,  Cole's  having  prom- 
ise v  I  to  pay  for  them  after  marriage,  would  render  him  liable,  your 
jiiniitnr  allows  these  items  (dress,  sack  and  shawl). 

''  This  suit  was  not  brought,  till  after  the  death  of  the  wik^  and 
Colo's  promise  was  not  in  writing. 

**  Your  auditor  further  finds  that  Cole  had  promised  to  pay  for 
the  ilress,  sack  and  shawl,  before  he  was  married,  and  agreed  that 
they  might  offset  against  what  the  defendant  Shurtleflf  owed  him 
for  work." 

lilhs  N.  Davisy  for  the  defendant. 

^\  as  the  defendant  competent  to  testify  as  to  the  indebtedness 
of  the  plaintiff's  wife  for  the  articles  of  dress,  she  being  dead? 
Th(?  testimony  of  Shurtleflf  related  to  a  contract  with  the  plaintiff 
(o  jjay  a  debt  due  from  anotfier  party,  and  the  contract  thus 
made  with  the  plaintiff,  was  the  one  on  trial.  The  original  con- 
nact  with  the  defendant's  daughter,  was  only  collateral. 

'i'he  plaintiflPs  promise,  being  only  to  pay  an  existing  liability, 
aeod  not  be  in  writing  to  avoid  the  statute  of  frauds.  Browne 
on  Frauds,  §  164,  §  165. 

It  is  said  the  promise  to  pay  the  debt  of  his  wife,  contracted 
before  marriage,  was  the  promise  to  pay  the  debt  of  a  third  party, 
and  therefore  void  by  the  statute  of  frauds.  By  the  marriage, 
the  debt  of  his  wife  became  the  debt  of  the  plaintiff,  and  he  was 
under  legal  obligation  to  pay  the  same ;  therefore  he  only  prom- 
ised, or  entered  into  a  contract  with  the  defendant,  to  pay  his  own 
legal  liability,  and  a  written  promise  was  unnecessary.  Browne 
on  Frauds,  §  164,  §  165. 
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It  seems  that,  before  the  marriage,  the  plaintiflF  had  promised  to 
pay  this  claim  by  offsetting  it  against  what  the  defendant  owed 
the  plaintiff  for  work.  After  marriage  this  promise  was  renewed, 
and  we  arc  to  infer  the  defendant  rested  under  the  supposition 
that  the  labor  was  paid  for ;  and  the  plaintiff  ought  not  to  repu- 
diate, now  that  the  wife  is  dead,  because  the  accord  was  not  fully 
carried  out. 

Jonathan  iZo««,  for  the  plaintiff. 

The  court  properly  disallowed  items  1,  2  and  3  of  the  defend- 
ant's account,  because  there  was  no  legal  evidence  that  they  were 
ever  properly  chargeable  to  Lizzie,  the  plaintiff's  wife.  Lizzie, 
one  of  the  parties  to  the  contract,  being  dead,  the  defendant,  the 
other  party  to  the  contract,  could  not  legally  testify  to  establish 
the  contract.     Gen.  Sts.,  ch.  36,  §  24. 

If  these  articles  were  properly  chargeable  to  the  plaintiff's 
wife  before  marriage,  the  legal  liability  cast  upon  the  plaintiff  to 
pay  his  wife's  antenuptial  debts,  ceased  to  exist  with  the  wife's 
existence,  and  can  not  now  be  enforced.  1  Parsons  on  Contracts, 
286,  and  cases  there  cited. 

The  plaintiff's  promise  to  pay  for  these  articles  after  their  pur- 
chase and  before  marriage,  was  the  promise  to  pay  the  debt  of 
another,  and,  as  such,  could  not  be  enforced,  by  reason  of  the 
statute  of  frauds,  the  same  not  having  been  made  in  writing.  Gen. 
Sts.,  ch.  66,  §  1 ;  1  Swift's  Dig.,  583  ;  WilkivA  v.  Stevm%,  8  Vt., 
214;  Oliver's  Precedents,  236,  note;  Aldrich  v.  Jewell^  12  Vt., 
125;  Steele  v.   Timne,  28  Vt.,  771 ;  Smith  v.  Hyde,  19  Vt.,  64. 

The  opinion  of  the  court  was  delivered  by 

Prout,  J.  In  this  case  the  county  court  decided  that,  upon  the 
facts  reported,  the  defendant  was  not  entitled  to  recover  the 
amount  of  the  disputed  items,  they  being  for  articles  of  clothing 
purchased  and  fiSrnished  by  the  defendant  to  the  plaintiff's  de- 
ceased wife  about  a  year  before  their  marriage.  The  defendant 
was  her  father,  and  he  testified  before  the  auditor,  that  the  articles 
in  question  were  bought  for  her  by  him,  with  the  understanding 
that  she  should  pay  for  them.     She  died  prior  to  the  commence- 


1 


t 
314  CALEDONIA  COUNTY, 

Cole  V,  Bhniileff  and  tmstoe. 

ment  of  the  action,  but  the  report  shows  that,  both  before  and 
after  her  marriage  to  the  plaintiff,  he  promised  the  defendant  to 
pay  for  them,  as  disclosed  by  the  report. 

I.  As  to  the  admissibility  of  the  defendant  as  a  witness.  The 
objection  to  him  as  a  witness,  proceeds  upon  the  ground  that,  the 
plaintiff's  wife  being  a  party  to  the  contract  existing  betwe^ 
her  and  her  father,  the  defendant,  and  she  being  dead,  the  defend* 
ant  was  not  an  admissible  witness.     Gen.  8ts.,  ch.  36,  §  24. 

It  is  true  the  agreement  between  the  defendant  and  the  plaint- 
iff's wife,  found  by  the  auditor,  by  which  she  was  under  obligar 
tion  to  pay  the  defendant,  was  material,  but  the  issue  in  the  action 
and  on  trial  was  not  upon  that  agreement.  That  was  whether 
or  not  the  plaintiff  undertook,  and  promised  the  defendant,  to  pay 
him  for  the  articles  of  clothing  in  controversy.  Without  such 
promise  or  undertaking  no  liability  whatever,  upon  the  facts,  waa 
resting  upon  the  plaintiff,  by  which  he  was  under  a  legal  obligar 
tion  to  pay  the  defendant  his  claim.  The  contract  of  Mrs.  Cole, 
the  defendant's  daughter,  with  her  father,  the  defendant,  was,  then, 
simply  a  fact  bearing  upon  the  plaintiff's  liability  and  the  defend- 
ant's right  of  recovery,  but  collateral  to  the  plaintiff's  contract 
or  promise,  upon  which  the  defendant's  right  of  recovery  neces- 
sarily depended.  If  this  is  so,  the  contract  of  the  plaintiff's  wife 
was  in  question  before  the  auditor  only  as  every  collateral  or  in- 
cidental fact  is  which  may  have  a  bearing  upon  the  ultimate  ques- 
tion to  be  determined  in  the  cause,  but  which  does  not  directly 
involve  the  party's  liability,  or  right  of  recovery.  As  the  promise 
relied  upon  by  the  defendant,  was  made  as  between  these  parties 
to  the  action,  and  neither  being  dead,  the  disqualification  con- 
templated by  the  statute,  does  not  apply.  Manufacturers^  Bank 
v.  Scofieldy  39  Vt.,  690 ;  Baxter  v.  Knowle$,  12  Allen,  119. 

The  design  of  the  statute  was  to  exclude  a  party  from  testify- 
''  ing  when  the  other  party  to  the  contract  in  issue  and  on  trial  has 
died,  and  when  in  the  action  such  deceased  party  is  represented 
by  an  executor  or  administrator,  and  contemplates  a  suit  or  pro- 
ceeding, the  determination  of  which  may  affect  the  estate  of  the 
deceased  party.  In  this  case,  nothing  of  that  kind  is  attempted 
or  can  result  from  the  proceeding,  whatever  may  be  the  determ- 
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ination  of  the  suit.  Shoald  the  defendant  recover  against  the 
plaintiff  and  to  the  extent  of  his  claim,  the  estate  of  the  plaintiff's 
wife, 'if  she  left  any,  remains  untouched,  and  creditors,  heirs, 
legatees  or  representatives,  as  such,  from  the  nature  of  the  claim, 
can  suffer  no  harm.  The  case  itself  is,  therefore,  one  to  which  the 
reason  and  spirit  of  the  statute  have  no  application^  Upon  these 
views,  the  defendant  was  an  admissible  witness.  c^ 

n.  The  plaintiff's  promise  made  before  his  marriage  to  the 
defendant's  daughter,  was  a  naked  promise  to  pay  her  debt.  She 
not  being  discharged  or  released  from  its  payment,  and  it  resting 
entirely  in  parol,  it  was  collateral  and  can  not  be  enforced. 
Andermn  v.  DaviB,  9  Vt.,  136 ;  Fullam  v.  Adams,  37  Vt.,  391. 
And  then,  again,  the  pro^fiise  was,  as  the  report  shows,  a  mere 
agreement  that  the  defendiint's  claim  might  offset  as  against  the 
elaim  of  the  plaintiff:  ^^  the  plaintiff  agreed  i{  might."  It  does 
not  appear  that  the  defendant  assented  to  this  proposed  applica- 
tion ;  but  assmning  he  did,  it  not  having  been  done,  the  case  in 
all  a.spects,  so  far  as  this  question  is  concerned,  is  within  the 
statute  of  frauds.    Brand  v.  Brand,  49  Barb.,  346. 

in.  As  to  the  plaintiff's  promise  to  pay  after  his  marriage. 
The  report  shows  that  the  plaintiff  promised  to  pay  for  these  ar- 
ticles "  after  his  marriage,"  and  it  is  insisted  that,  by  the  marriage, 
die  debt  of  the  wife  became  the  debt  of  the  husband,  and  that  he 
is  under  a  fixed  and  absolute  obligation  to  pay  it. 

As  to  this  antenuptial  debt  of  the  wife,  the  plaintiff,  as  a  legal 
consequence  of  his  marriage,  became  liable  to  pay  it;  but  this 
was  a  joint  liability  with  the  wife.  She  could  not  have  been  sued 
alone,  neither  could  the  husband.  It  is  an  elementary  rule,  that 
when  a  feme  sole  who  has  contracted  a  debt,  marries,  the  husband 
and  wife  must,  in  general,  be  jointly  sued  in  an  action  brought  for 
its  recovery,  even  though  the  husband  has  expressly  promised  to 
pay  it.  Chitty's  PI.  (13th  Am.  ed.),  57.  This  liability  of  the 
husband,  arising  and  existing  as  a  consequence  of  the  marrie^, 
and  which  can  be  enforced  only  in  a  joint  action  against  both,  is 
of  a  temporary  or  qualified  nature.  It  terminates  on  the  death 
of  the  wife,  tmless  enforced  during  coverture  by  the  recovery  of 
a  judgment,  and  his  liability  in  this  respect  is  of  the  same  quali- 
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fied  character  incident  to  his  rights,  as  husband,  to  her  choses  in 
action.  Unless  he  reduce  them  to  possession  during  coverture, 
and  with  the  intent  to  make  them  his  own,  they  are  not  his  abso- 
hite  property,  but  they  belong  to  her  representatives.  Reeve's 
Dom.  Rel.,  53-143  ;  Buckner  v.  Smyth  et  al.,  i  Des.,  371 ;  Heard 
et  ui\  V.  Stamford^  3  P.  Wms.,  410 ;  Howes^  exeeidrix,  v.  Btge- 
low,  13  Mass.,  384;  ^Vihon  et  ah  v.  Bates,  admr.,  28  Vt.,  765; 
Barber  v.  Slade  et  aL,  30  Vt.,  191 ;  3Iitchinson  v.  Heivson,  7  Term, 
344. 

These  principles  proceed  uj)on  the  obvious  ground  that  the 
debt  sought  to  be  recovered  in  the  one  case,  and  the  property  or 
choses  in  action  in  the  other,  are  the  wife's.  It  is  for  this  reason, 
and  because  the  debt  is  hers,  that  the  husband,  in  an  action 
brought  for  its  recovery,  must  be  joined,  which  would  not  be  the 
case,  as  Reeve,  J.,  says,  if  the  husband  were  to  be  considered 
the  debtor.  If,  by  virtue  of  the  marriage,  "  the  debt  had  been 
transferred  to  the  husband,  it  would  not  survive  against  the  wife ; 
but  it  does  survive  against  her ;  and  this  is  perfectly  consistent 
with  the  idea  that  she  is  considered  ])y  the  law  as  the  debtor." 
Reeve's  Dom.  Rel.,  53 ;  2  Kent's  Com.,  145.  Upon  this  view, 
it  would  seem  that  the  promise  relied  upon,  referring  to,  and 
applicable  only  to,  the  debt  of  another,  and  not  being  supported 
by  any  consideration,  nor  in  writing,  was  invalid  as  within 
the  statute  of  frauds.  But  however  that  may  be,  the  question 
stands  upon  clear  reasons  upon  another  ground.  The  defend- 
ant's right  of  recovery  for  these  articles  depends  upon  the  naked 
fact  that  the  debt  was  contracted  by  the  plaintiff's  wife  dum  sola, 
and  that,  subsequent  to  the  marriage  and  during  coverture,  the 
,.  plaintiff  promised  to  pay  it.  The  fact  that  the  plaintiff  was  once 
liable  to  pay  the  claim,  in  another  right,  so  to  express  it,  and  in 
consequence  of  the  legal  liability  resting  upon  him  as  the  hus- 
band of  the  defendant's  deceased  daughter,  gives  the  promise  no 
additional  efficacy  or  legal  force,  and  can  make  no  difference  in 
the  determination  of  the  question.  It  was  nevertheless  a  promise 
not  made  upon  any  consideration.  When  made,  the  plaintiff  was 
liable  for  the  debt,  but  liable  as  husband ;  and  if,  as  remarked  by 
GoLLAMEB,  J.,  in  RtisseU  v.  Buck,  11  Yt.,  166,  the  consideration 


AUGUST  TERM,  1868.  317 


Weeks  v.  Batchelder. 


of  the  plaintiflF's  promise  was  his  existing  liability,  and  in  consid- 
aration  thereof  he  promised  to  pay  the  defendant's  claim,  it  cre- 
ated no  new  legal  liability,  but  left  "the  debt  and  the  parties 
as  they  were  before.  Such  a  promise  might  indeed  affect  the 
claim  as  to  the  statute  of  limitations,  but  would  be  no  ground  of 
action  in  itself."  It  was  not  founded  upon  anything  beneficial  to 
the  plaintiff  or  prejudicial  to  the  defendant.  And  in  Rann  et  al., 
executors  J  v.  IFuffhea,  admx.<,  reported  at  length  in  a  note  in  7  Temi 
Reports,  346,  it  is  said  and  held  that, "  if  I  promise  generally  to  pay 
upon  request  what  I  was  liable  to  pay  on  request  in  another  right, 
I  derive  no  advantage  or  convenience  from  this,  and  therefore 
there  is  not  a  sufficient  consideration  for"  the  promise.  The 
promise  relied  upon,  therefore,  being  insufficient  as  giving  a  legal 
gronnd  of  recovery,  and  the  defendant  not  having  perfected  his 
^ight  as  against  the  plaintiff  in  respect  to  his  claim  during  covert- 
*dre,  he  is  not  entitled  to  be  allowed  the  amount  of  the  items  in 
dispute. 
The  judgment  of  the  county  court  is  affirmed. 


John  P.  Weeks  v.  Jonathan  Batchelder. 

Taum  Meeting.     Warning.     School   District.     Taxes.     Tax-bill 
and  Warrant.     Collector. 

A  muming  of  a  town  meeting  to  see  If  the  town  would  vote  to  divide  school  district 
No.  9,  and  to  make  snoh  other  alterationii  in  school  districts  in  town  as  might  be 
tMnd  neooonary,  was  snffloiently  definite  to  warrant  the  vote  of  the  town  to  form 
a  new  district  out  of  a  portion  of  the  territory  of  No.  9,  wliich  was  specifled  in  the 
Tote. 

A  towDy  under  the  statute  authority  to  form  school  districts  by  dividing,  uniting  or 
otherwise  altering  them  as  found  expedient,  is  not  bound  to  form  a  district  of  con- 
neeted  and  contiguous  territory  only. 

Th»  eertiflcate  annexed  to  a  tax-bUl,  is  not  indispensable  to  the  legality  of  the  tax. 
But  if  it  was,  the  flict  that  it  gives  an  unreasonably  short  time  to  the  coUector  to 
oolleet  and  pay  over  the  taxes,  is  probably  not  such  irregularity  as  a  tax-payer  can 
avail  himself  of,  where  he  has  legal  notice,  and  the  coUeotor  proceeds  against  him 
with  BO  megal  or  unreasonable  haste. 

Trespass  for  taking  certain  personal  property.    Plea,  the  gen- 
eral issue,  and  notice  that  the  defendant  would  justify  as  having 
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distrained  and  sold  the  property  upon  a  legal  tax  in  school  district 
No.  28  in  Danville,  by  virtue  of  a  rate-bill  and  warrant  to  him 
directed  as  collector  of  said  district.  Trial  by  the  court,  Deoenh 
ber  term,  1867,  Steele,  J.,  presiding.  Judgment  for  the  defend- 
ant.   Exceptions  by  the  plaintiff. 

The  first  question  upon  which  exceptions  were  reserved,  wa« 
whether  the  town  had  created  any  such  school  district. 

On  the  16th  day  of  April,  1860,  the  selectmen  of  Danville 
warned  a  town  meeting  to  be  held  on  the  28th  of  the  same  April, 
to  transact,  among  other  things,  the  following  business :  ^*  2d, 
to  see  if  the  town  will  vote  to  divide  school  district  No.  9  in  said 
town ;  3d,  to  make  such  other  alterations  in  school  districts  as 
may  be  found  necessary." 

Pursuant  to  this  warning  the  town  met,  and  passed  the  following 
vote  :  "  That  the  real  estate  on  which  Samuel  Nichols,  Jonathan 
Batchelder,  Welcome  Drown,  Judkins  Randall,  David  P.  Thomp- 
son, Jas.  H.  Randall,  widow  Anna  Randall,  John  P.  Weeks,  widow 
Rachel  Thompson,  Thomas  Randall  and  Jeremiah  Brown  now 
live,  and  now  embraced  in  district  No.  9  in  Danville,  be  formed 
and  constituted  a  new  district,  to  be  known  as  district  No.  23,  the 
school-house  in  district  No.  9  to  be  and  remain  to  that  district 
and  be  the  property  of  said  district,  with  the  land  it  stands  on,  and 
the  money  now  in  the  treasury  of  1859,  of  district  No.  9,  be  and 
remain  the  property  of  said  district." 

Under  this  vote  the  new  district  organized  May  8, 1860,  and 
elected  the  officers  required  by  law. 

The  objections  which  the  plaintiff  made  on  trial  to  this,  were, 
1st,  ^'  That  the  warning  for  the  town  meeting  does  not  indicate  how 
it  is  proposed  to  divide  district  No.  9,  and  is  too  indefinite  as  a 
notice  of  the  business  to  be  done,  and  contains  no  notice  of  the 
proposition  to  form  a  new  district ;"  2d,  "  That  it  created  a 
district  of  parcels  of  territory  separate,  and  not  contiguous  or 
adjoining." 

The  defendant  conceded  that  this  second  objection  was  well 
founded  in  fact,  and  claimed  that  in  law  it  did  not  render  the 
action  of  the  town  invalid. 
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The  plaintiff  claimed  that  the  warrant  was  irregular  and  void, 
because  it  was  issued  February  10,  1866,  was  received  by  the 
collector  February  13,  and  ordered  the  collector  to  collect  and 
pay  over  the  taxes  to  the  treasurer  on  or  before  March  1, 1866, 
which  time  the  plaintiff  claimed  was  so  short  as  to  be  unreason- 
able, oppressive  and  illegal.  There  was  no  claim  that  the  col- 
lector made  this  distraint  until  the  plaintiff  had  legal  and  reasona- 
ble notice,  or  that  he  proceeded  under  the  warrant  with  any  illegal 
or  unreasonable  haste. 

The  defendant's  justification  being  so  made  out  that  it  was 
open  to  no  objection,  except  such  as  have  been  stated,  the  court 
overruled  said  objections,  and  decided  that  the  district  was  duly 
organized,  and  that  said  rate-bill  and  warrant  were  valid,  and 
rendered  judgment  for  the  defendant  to  recover  his  costs ;  to  all 
of  which  the  plaintiff  excepted. 

Thomas  BarUett^  for  the  plaintiff. 

Bliss  N.  Bavis^  for  the  defendant,  cited  to  the  point  that  the 
warning  of  the  town  was  sufficiently  definite,  Moore  v.  Beattie^  33 
Vt.,  220 ;  OviU  y.  Chase,.^!  Vt.,  196;  Aldm  v.  Rounseville^  7 
Met.,  218.  To  the  point  that  the  statute  requires  geographical 
limits,  but  not  contiguous  territory,  in  the  formation  of  a  school 
district,  Alden  v.  Rownseville  (ubi  supra);  Gen.  Sts.,  ch.  22, 
§  20;  Hewett  v.  Miller,  21  Vt,  402;  Withington  v.  JSveleth,  7 
Pick.,  106  ;  Frt/  v.  School  Bistrict  in  Athol,  4  Cush.,  250. 

The  opinion  of  the  court  was  delivered  by 

Prout,  J.  Tlie  questions  in  this  case  are,  1st,  whether  the 
business  of  the  meeting  is  sufficiently  set  forth  in  the  warning  of 
April  16, 1860  ;  2d,  whether  upon  the  facts  school  district  No. 
23  was  legally  formed  ;  and  3d,  whether  the  collector's  warrant 
is  valid. 

I.  The  warning  we  think  sufficiently  definite.  It  was,  to  see  if 
the  town  would  vote  to  divide  school  district  No.  9,  and  to 
make  such  other  alterations  in  school  districts  in  town  as  might 
be  fomid  necessary ;  by  its  terms  pointing  to  the  formation  of  a 
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new  school  district  by  dividing  district  No.  9  or  by  an  alteration 
of  other  districts  as  might  be  found  necessary.  If  this  does  not 
indicate  the  business  to  be  done,  and  in  this  case  that  was  actually 
done,  it  is  difficult  to  conceive  of  a  warning  that  would. 

II.  As  to  the  other  objection,  the  statute  (Gen.  Sts.,  ch.  22,  §  20) 
makes  it  the  duty  of  the  town,  when  the  inhabitants  can  not  be 
conveniently  accommodated  in  one  district,  "  to  divide  the  town 
into  as  many  school  districts  as  shall  be  judged  most  convenient,  to 
define  and  determine  their  limits,  and  from  time  to  time  to  divide 
such  as  are  too  large,  unite  such  as  are  too  small,  or  otherwise 
to  alter  them,  and  make  new  districts,  as  shall  be  found  expedi- 
ent." By  this  provision, "  the  whole  authority,"  as  Royce,  J.,  ex- 
presses it  in  Hewett  y.  Miller^  21  Vt.,  402,  "for  assigning  the 
territory  in  any  town  to  different  school  districts,  resides  w^ith  the 
town  itself."  Upon  this  construction,  the  validity  of  the  vote  of 
the  town,  so  far  as  dependent  upon  the  question  of  convenience 
and  necessity,  can  not  be  drawn  in  question.  When  there  has 
been  a  compliance  with  the  law  in  other  respects,  its  action  is 
final.  Must,  then,  the  district  be  formed  of  connected,  contiguous 
territory  ?  The  statute  does  not  so  read,  but  provides  that  they 
may  be  formed  not  only  by  dividing  or  uniting  such  as  are  too 
large  or  too  small,  but  by  otherwise  altering  as  found  expedient. 
Language  can  not  be  more  comprehensive  or  explicit,  and  contem 
plating,  as  it  does,  that  the  town  would  act  judiciously,  the 
provision  is  wise,  and  adapted  to  the  object  the  legislature  had  in 
\dew ;  and  that  was  the  benefit  and  convenience  of  the  inhabitants 
in  respect  to  schools,  and  the  equalization  of  the  expense  of  main- 
taining them.  In  this  view,  we  think  there  was  in  this  case  "  no 
violation  of  the  principle  that  school  districts  are  to  be  estal>- 
lished  with  geographical  or  territorial  boundaries."  Alden  v. 
BounseviUe,  7  Met.,  218. 

This  objection  being  the  only  one  urged  against  the  validity  of 
the  organization  of  the  district  under  the  vote  of  the  town  of  the 
28th  of  April,  1860,  it  was  not  only  legally  constituted  but 
organized. 

III.  It  is  insisted  that  the  collector's  warrant  is  illegal.  It  was 
issued  on  the  10th  of  February,  received  by  the  collector  on  the 
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13th,  and,  by  the  certificate  annexed  to  the  rate-bill,  he  was  or- 
dered to  collect  and  pay  over  the  tax  on  or  before  the  Ist  of 
March,  or  within  fifteen  days  from  the  time  it  was  delivered  him. 
As  the  case  shows,  the  plaintiff  had  legal  notice,  and  the  collector 
proceeded  against  him  with  no  illegal  or  unreasonable  haste. 
The  plaintiff,  therefore,  was  not  prejudiced  by  the  alleged  irreg- 
ularity. Besides,  the  law  provides  with  what  expedition  the  col- 
lector may  proceed,  and  we  are  not  willing  to  say  that,  if  the 
certificate  is  not  in  conformity  with  it  in  this  respect,  it  ren- 
ders the  warrant  illegal  and  void.  If  this  is  the  effect,  the 
collector  could  not  legally  collect  the  tax  after  the  time  in  which 
he  was  directed  to  collect  and  pay  it  over.  The  case  is  very  un- 
like the  case  of  an  expired  execution  in  the  hands  of  an  officer 
for  collection,  as  the  certificate  has  quite  a  different  office  and 
purpose  to  serve.  But  a  conclusive  answer  is  that,  by  lawy  the  cer- 
tificate is  not  indispensable.  Read  v.  Jamaica^  40  Yt.,  629. 
The  judgment  of  the  county  court  is  affirmed. 


John  Smiue  v.  Simon  Stevens. 
Assignment.     Chose  in  Action,     Consideration, 

In  AQ  aetion  by  the  assignee  of  a  tiuMt  in  action  not  negotiable,  against  the  makeri 
vpon  a  special  promise  to  the  plaintiff  to  pay  him  as  assignee,  the  partionlar  oonsld- 
eiation  Ibr  the  transfer  as  between  the  plaintiff  and  assignor,  need  not  be  aUeged  in 
the  declaration :  it  is  enough  if  it  is  arerred  that  by  the  transfer  the  plaintiff  be- 
esme  the  sole  owner.  Whether  the  transfer  was  by  pnrohase  fbr  a  valuable  consid- 
eration, or  by  way  of  gift,  is  immaterial  to  the  validity  of  the  defendant's  promise. 
If  thereby  the  plaintiff  became  the  absolute  owner. 

Assumpsit.  Heard  on  demurrer  to  the  declaration,  at  the  De- 
cember term,  1867,  Steele,  J.,  presiding.  Demurrer  overruled. 
Declaration  adjudged  sufficient,  and  judgment  rendered  for  the 
plaintiff.    Exceptions  by  the  defendant  to  the  ruling  of  the  court. 

The  demurrer  extended  only  to  the  first  count  of  the  amended 
declaration,  which  was  as  follows : 

21 
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^^  Also,  in  a  farther  plea  of  the  case,  for  that  the  defendant,  at 
New  York,  to  wit,  at  St.  Johnsbury,  on  the  17th  day  of  August, 
1865,  by  his  certain  other  certificate  of  deposit  of  that  date  by 
him  subscribed,  which  said  certificate  of  deposit  is  in  the  words 
and  figures  following,  to  wit : 
'  $500,  New  York,  August  17, 1865. 

I  certify  that  James  Smilie,  Jr.,  has  deposited  with  me  five  hund- 
red dollars  payable  to  his  order  on  demand,  with  interest  firom 
February  15, 1864,  on  return  of  this  certificate  and  my  guarantee 
of  his  note  to  his  brother,  John  Smilie,  dated  February  15, 1864, 
for  the  sum  of  five  hundred  dollars.  Simon  Stevens,' 

promised  one  James  Smilie,  Jr.,  to  pay  to  his  order  five  hundred 
dollars  on  demand,  with  interest  from  the  15th  day  of  February, 

1864,  on  the  return  of  the  said  certificate  and  the  guarantee  of 
him,  the  said  Simon  Stevens,  of  the  note  of  the  said  James  Smilie, 
Jr.,  to  the  brother  of  him,  the  said  James  Smilie,  Jr.,  to  wit> 
John  Smilie,  the  plaintiff,  dated  February  15, 1864,  for  the  sum  of 
five  hundred  dollars,  and,  the  said  James  Smilie,  Jr.,  having,  on 
the  first  day  of  September,  1865,  indorsed  and  delivered  the  said 
certificate  of  deposit  to  the  plaintifl",  who  thereby  became  and  was 
the  sole  owner  thereof,  and  was  on  the  day  of  the  date  of  this  writ, 
and  still  is,  such  sole  owner  thereof,  and  ordered  in  writing,  by 
him,  the  said  James  Smilie,  Jr.,  subscribed  upon  the  said  certificate, 
the  contents  thereof  to  be  paid  to  the  plaintiff,  of  which  the  defend- 
ant then  and  there  had  due  notice,  the  defendant  then  and  there,  in 
consideration  thereof  and  in  consideration  of  the  sum  of  five  hund- 
red dollars  which  the  defendant  then  and  there  had  of  the 
plaintiff's  money,  undertook,  and  specially  promised  the  plaintiff, 
to  pay  him  the  same  sum  of  five  hundred  dollars  and  interest 
thereon,  according  to  the  tenor  of  said  certificate;  and  the 
plaintiff  avers  that  he,  to  wit,  on  the   9th  day  of  September, 

1865,  at  Barnet,  to  wit,  at  St.  Johnsbury,  tendered  to  the  said 
Simon  Stevens  the  return  of  the  said  certificate  of  deposit  and 
the  said  guarantee  of  him,  the  said  Simon  Stevens,  of  the  note  of 
the  said  James  Smilie,  Jr.,  to  him,  the  said  plaintiff,  dated  the 
15th  day  of  February,  1864,  for  the  sum  of  five  hundred  dollars. 
Yet  the  said  Simon  Stevens,  not  regarding  his  said  promise  to  the 

I'  plaintiff,  has  never  paid  the  plaintiff  the  said  sum  of  five  hundred 

^^  dollars  and  interest,  or  any  part  thereof,  but  neglects  and  refuses 

so  to  do." 

The  defendant  set  forth,  as  causes  of  demurrer,  that  said  instru- 
ment declared  upon  in  the  first  count  of  the  amended  declaration, 
is  not  a  negotiable  instrument,  so  that  said  John  Smilie  can  sustain 
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a  suit  thereon  in  his  own  name,  and,  secondly,  that  no  sufficient 
consideration  is  set  forth  in  said  first  count  to  sustain  the  promise 
relied  upon  in  said  count. 

Blis8  N.  Davis^  for  the  defendant. 

No  sufficient  consideration  is  averred  for  a  special  promise* 
Averring  that  James  Smilie  indorsed  and  delivered  the  said  cer- 
tificate of  deposit  to  the  plaintiff,  imports  no  title.  No  considera- 
tion for  the  delivery  is  averred,  and,  for  all  that  appears,  the 
plaintiff  was  trustee  for  said  James.  The  instrument  being  not 
negotiable,  the  plaintiff  must  set  up  a  title  and  prove  it.  The 
indorsement  in  writing  of  such  an  instrument  was  of  no  sort  of 
consequence,  and  adds  nothing  to  the  plaintiff's  title. 

Leslie  ^  BogerB^  for  the  plaintiff. 

No  question  was  made  in  the  county  court,  except  as  to  the 
sufficiency  of  the  first  count  in  the  amended  declaration,  and  no 
other  will  now  be  entertained.  It  is  well  settled  that  the  assignee 
of  a  note  not  negotiable,  may  maintain  an  action  thereon  in  his 
own  name,  if  the  debtor  has  promised  to  make  payment  to  him. 
The  count  in  question  sufficiently  sets  forth  a  special  promise  from 
the  defendant  to  the  plaintiff,  and  is  sufficient  under  general  de<- 
mmrer.  Moar  v.  Wright ^  1  Vt.,  57  ;  Bucklin  v.  Ward^  7  Vt.,. 
195 ;  Hodges  v.  Eastman,  12  Vt.,  358. 

The  opinion  of  the  court  was  delivered  by    • 

Peck,  J.  It  would  appear  from  the  pleadings  and  exceptions 
in  this  case,  that  the  demurrer  was  to  the  first  count  in  the  dec- 
laration, but  it  is  conceded  that  the  demurrer  is  only  to  the. 
first  count  of  the  amended  declaration.  The  sufficiency  of  this 
count  is  the  only  question  presented. 

The  objection  to  that  count  is  that  no  sufficient  consideration  is 
alleged  to  sustain  the  defendant's  promise.  The  plaintiff  de- 
clares as  assignee  of  a  chose  in  action,  negotiable  in  form,  but 
not  so  in  law  by  reason  of  a  contingency  or  condition  contained 
in  the  instrument,  which  destroys  its  negotiability,  and  alleges  a 
special  promise  to  the  plaintiff  to  pay  to  him  as  assignee  or  in- 
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dorsee.  It  is  insisted  that,  in  order  to  enable  an  assignee  of  a 
chose  in  action  not  negotiable,  to  maintain  a  suit  upon  a  promise 
to  the  assignee,  it  must  appear  that  the  assignee  paid  a  considera- 
tion for  the  assignment.  It  is  insisted  on  the  part  of  the  defense, 
that  the  declaration  alleges  the  promise  to  have  been  made  in 
consideration  of.  the  indorsement  of  the  instrument  to  the  plaint- 
iff; and  it  is  urged  that  this  is  insufficient,  as  the  plaintiff  may 
haTe  paid  nothing  for  the  instrument  and  may  have  no  interest 
in  it,  but  may  hold  it  as  the  mere  agent  or  servant  of  the  payee, 
the  assignor.  On  reference  to  the  declaration,  it  will  be  seen 
that  this  objection  is  not  well  founded  in  fact.  The  allegation  on 
this  point  is  this :  "And,  the  said  James  Smilie,  Jr.,  having,  on  the 
first  day  of  September,  1866,  indorsed  and  delivered  the  said 
certificate  of  deposit  to  the  plaintiff,  who  thereby  became  and  was 
the  sole  owner  thereof,  and  was  on  the  day  of  the  date  of  this  writ, 
and  still  is,  such  sole  owner  thereof,  and  ordered  in  writing,  by 
him,  the  said  James  Smilie,  Jr.,  subscribed  upon  the  said  certificate, 
the  contents  thereof  to  be  paid  to  the  plaintiff,  of  which  the  de- 
fendant then  and  there  had  due  notice,  the  defendant  then  and 
there,  in  consideration  thereof  and  in  consideration  of  the  sum  of 
five  hundred  dollars  which -the  defendant  then  and  there  had  of 
Ihe  plaintiff's  money,  undertook,  and  specially  promised  the 
plaintiff,  to  pay  him  the  same  sum  of  five  hundred  dollars  and  in- 
terest thereon,  according  to  the  tenor  of  said  certificate."  Under 
this  allegation,  the  defendant's  promise  does  not  rest  solely  on  the 
naked  indorsement  and  delivery  of  the  instrument  to  the  plaintiff 
by  James  Smilie,  Jr.;  it  rests  also  on  the  averment  that  by  that 
transfer  the  plaintiff  became  and  was  the  sole  owner  of  the  de- 
mand. The  particular  consideration  for  the  transfer  as  between 
the  plaintiff  and  the  assignor,  need  not  be  alleged :  it  is  enough, 
that  it  is  averred  that  by  that  transfer  the  plaintiff  became  the 
sole  owner.  Should  it  become  material  on  trial,  in  proving  the 
plaintiff's  title,  to  show  a  consideration  and  what  that  considera- 
tion was,  it  will  be  matter  of  evidence  that  need  not  be  spread 
out  in  pleading.  Not  so  great  particularity  is  required  in  such 
introductory  averments,  even  when  material,  as  in  the  allegation 
of  the  contract  between  the  plaintiff  and  the  defendant,  on  which 
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the  action  is  directly  founded.  Nor  is  it  material  to  the  validity " 
of  the  defendant's  promise,  that  there  should  be  any  pecuniary  or 
valuable  consideration  for  the  transfer.  Whether  the  transfer 
was  by  purchase  for  a  valuable  consideration,  or  by  way  of  gift, 
is  immaterial  to  the  validity  of  the  defendant's  promise,  if  thereby 
the  plaintiff  became  the  absolute  owner.  It  is  enough,  that  he 
owned  and  still  owns  it;  and  that  is  suflBciently  alleged.  The 
consideration  of  the  defendant's  promise  as  alleged,  would  there- 
fore be  SuflScient,  had  the  pleader  omitted  the  words  "  and  in  con- 
nderation  of  the  8um  of  five  hundred  dollars  which  the  defendant 
then  and  there  had  of  the  plaintiff  ^8  money^  If  this  averment 
refers  to  an  additional  five  hundred  dollars,  other  than  that  speci- 
fied in  the  instrument,  it  adds  another  valuable  consideration  ;  but 
if  it  refers  to  the  same  five  hundred  dollars  named  in  the  instru- 
ment, as  it  probably  does,  it  is  not  an  inappropriate  legal  conclu- 
sion firom  the  other  facts  alleged.  In  either  view,  although  not 
necessary  to  the  legal  sufficiency  of  the  declaration,  this  averment 
can  not  prejudice  it.  This  count  in  the  declaration  is  sufficient, 
and,  as  the  pleadings  stand,  the  judgment  must  be  affirmed. 

As  the  defendant  moves  for  leave  to  replead,  he  is  allowed  to 
do  so  under  the  general  rule  as  to  costs,  and  for  that  purpose  the 
judgment  is  pro  forma  reversed,  and  case  remanded. 


OuvER  CoE  V.  Dudley  P.  Hall. 
Floating  Timber.    MilJrdam.     Remedy. 

Tbe  owner  of  a  mUl-dam  across  Passumpsio  Riyer  in  the  town  of  Burke,  whioh  was  in- 
jored  by  the  floating  of  timber  over  it  by  the  defendant,  Dudley  P.  Hall,  is  not,  either 
by  reason  of  having  a  remedy  under  chapter  101  of  the  General  Statutes,  or  on  ao- 
eoont  of  any  provision  ibr  a  different  remedy  under  section  2  of  No.  146  of  the  Acts 
of  1853,  deprived  of  maintaining  an  action  on  the  case  for  the  damage  to  the  mill- 
dam. 

Action  on  the  case.  Heard  on  demurrer  to  the  defendant's 
plea  in  bar,  at  the  June  term,  1868,  Steele,  J.,  presiding.  Plea 
held  insufficient,  and  judgment  rendered  for  the  plaintiff.     Excep- 
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tions  by  the  defendant.    If  the  plaintiff  should  prevail  in  the 
snpreme  court,  the  cause  was  to  be  remanded,  with  leave  to  the 
defendant  to  replead  upon  the  usual  terms. 
The  following  is  the  declaration : 

"  In  a  plea  of  the  case,  whereupon  the  plaintiff  declares  and 
says  that  he  is,  and  has  been  for  the  last  six  years,  the  owner  (and 
he  and  those  under  whom  he  owns  the  right  have  been  for  more 
than  fifty  years)  of  a  mill-privilege,  and  a  mill-dam  built  across 
Passumpsic  River  in  the  town  of  Burke,  and  of  a  saw-mill  built  on 
'  said  dam,  and  has  been  all  that  time  in  the  possession  and  use  of  the 
same  for  the  purpose  of  sawing  lumber  for  customers  and  making 
gains  thereby ;  and  the  defendant  has,  during  all  that  time,  been 
engaged  in  Ihe  lumber  business,  and  interested  in  saw-mills  below 
the  plaintiff's,  on  the  same  stream,  and,  on  divers  days  and  times 
t .  between  the  16th  day  of  May,  1861,  and  the  day  of  the  date  of 

this  writ,  and  more  especially  at  times  of  high  water  in  spring, 
has  run,  driven  and  floated  down  said  stream,  from  above  the 
plaintiff's  said  mill,  a  lai^  number  of  mill-logs  at  a  single  run  or 
drive  upon  and  over  the  plaintiff's  said  dam,  thereby  creating 
such  force  and  pressure  upon  and  against  the  plaintiff's  dam  as 
to  settle,  break,  and  carry  away  parts  thereof,  and  render  the 
plaintiff's  mill  of  no  use  or  benefit ;  and  these  injuries  have  been 
often  repeated  in  the  manner  aforesaid,  during  the  time  aforesaid, 
and  the  plaintiff  has  been  compelled  to  let  his  mill  be  idle,  and  to 
expend  money  in  repair  of  the  dam  to  the  amount  of  one  hundred 
dollars,  and  until  these  injuries,  so  often  repeated,  have  wholly  de- 
stroyed and  rendered  said  dam  useless  and  good  for  nothing ;  and 
the  same  can  not  be  repaired  or  rebuilt  without  great  expense,  and 
expense  unwarranlable,  and  disproportionate  to  all  benefit  to  be 
derived  from  running  said  mill  if  the  dam  was  rebuilt  or  repaired. 
Whereby  the  plaintiff  has  not  only  been  deprived  of  the  use  of  his 
said  mill  during  the  time  aforesaid,  and  been  compelled  to  expend 
i\  a  large  sum  in  the  repair  of  the  dam,  but  has  wholly  lost  said  dam, 

[■  and  his  said  mill  has  been  rendered  of  no  value,  all  which  is  to 

^  the  damage  of  the  plaintiff,  five  hundred  dollars." 

h  The  following  is  the  plea  in  bar  : 

J  ^^  And  the  said  defendant,  Dudley  P.  Hall,  by  his  attorneys, 

^'  George  C.  &  George  W.  Gaboon,  comes  and  defends  the  wrong 

N*  and  injury  when,  etc.,  and  says  that  the  said  plaintiff  ought  not 

%  to  have  and  maintain  his  aforesaid  action  thereof  against  Mm,  the 

I .  said  defendant,  because  he  says  that  the  legislature  of  the  state 

^  of  Vermont,  at  its  session  in  1852,  passed  the  following  act : 
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^An  act  to   authorize  the  removal  op  obstructions  from 
Passumpsic  River. 

^It  is  hereby  enacted  by  the  General  Assembly  of  the  State 
of  Vermont^  as  follows : 

'  Sec.  1.  Dudley  P.  Hall,  of  Burke,  and  his  assigns,  for  the 
purposes  of  widening,  deepening  and  straightening  Passumpsic 
Kiver,  and  removing  obstructions  therefrom,  shall  have  the  power 
of  entering  upon  the  bed  of  said  river  in  any  part  thereof  between 
the  north  line  of  the  town  of  Newark  and  a  point  one  mile  south 
of  where  Moose  River  empties  into  said  Passumpsic  River,  and 
may  dig,  cleanse,  and  remove  all  obstructions  from,  the  channel, 
bars  and  banks  of  said  river,  and  may  make  booms  in  said  river, 
and  slips  in  any  dams  in  said  river,  but  shall  do  no  injury  or  dam- 
age to  any  dam. 

*  Sec.  2.  All  and  every  injury  or  damage  which  may  be 
done  by  the  said  Hall  or  his  assigns  to  lands  or  property  of  any ' 
person  or  persons  in  carrying  the  object  of  the  foregoing  section 
into  effect,  shall  be  paid  by  the  said  Hall  or  his  assigns ;  and  any 
person  or  persons  whose  property  may  sustain  such  injury,  may 
prefer  a  petition  to  the  county  court  for  the  county  of  Caledonia, 
at  any  rc^ar  term  thereof,  setting  forth  the  injury  alleged  to  be 
sustained,  and  praying  for  the  redress  provided  for  by  this  act,  a 
copy  of  which  petition  shall  be  served  on  said  Hall  or  his  assigns 
in  the  same  manner  that  writs  of  summons  are  now  by  law  served, 
at  least  twelve  days  before  the  session  of  said  court  to  which  said 
petition  is  preferred;  and  said  court  may,  in  their  discretion, 
appoint  a  committee  of  three  disinterested  men  to  view  said 
premises,  and  hear  the  parties,  and  make  their  report  to  the  next 
term  of  said  court,  assessing  said  damages ;  and  said  court  shall 
hear  and  consider  said  report,  and  render  judgment  thereon,  and 
tax  costs  between  the  parties,  in  their  discretion,  and  issue  execu- 
tion upon  said  judgment.' 

And  it  was  further  provided  by  said  act,  that,  whenever 
said  Hall  or  his  assigns  had  completed  said  improvements  to  the 
acceptance  of  the  assistant  judges  of  the  county  court  for  the 
county  of  Caledonia,  said  Hall  or  his  assigns  should  be  enti- 
tled to  receive  toll  on  each  thousand  feet  of  timber  or  lumber 
turned  into  and  floated  in  said  river,  the  rate  to  be  established  as 
provided  in  said  act ;  and  by  section  six  of  said  act  it  was  further 
enacted :  *  This  act  shall  continue  in  force  fifteen  years  from  and 
after  its  passage ;'  and  by  section  eight  of  said  act :  ^  This  act  shall 
take  effect  from  its  passage.'  Approved  November  9, 1852.  And 
that  said  act,  by  an  act  of  the  legislature  of  the  state  of  Vermont, 
approved  November  9, 1866,  was  ftirther  extended,  and  to  con- 
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tinue  in  force  a  further  term  of  fifteen  years  from  the  expiration 
of  said  act,  upon  the  same  conditions  and  limitations  as  in  said 
act  mentioned,  which  said  act  has  been  in  full  force  and  effect 
from  the  date  of  its  passage,  November  9, 1852,  to  the  present 
time,  and  in  no  way  altered,  amended  or  repealed.  And  that  the 
defendant,  at  a  large  expense,  removed  obstructions  from  Passump- 
sic  River  between  the  north  line  of  Newark  and  a  point  one  mile 
south  of  the  mouth  of  Moose  River  in  St.  Johnsbury,  in  pursuance 
of  said  grant  of  the  legislature,  doing  as  little  damage  as  pos- 
sible, for  the  purpose  contemplated  in  said  act,  "  of  floating  timber 
and  lumber  down  said  river"  within  the  limits  specified  in  said 
charter ;  and  has  floated  down  timber  and  lumber  over  the  plaint- 
iff's  dam,  it  being  within  the  charter  limits  of  this  grant,  to  wit: 
in  the  town  of  Burke,  and  between  the  north  line  of  the  town  of 
Newark  and  a  point  one  mile  south  of  where  Moose  River  empties 
into  said  Passumpsic  River,  doing  as  little  dan;iage  as  possible ;  ajid 
this  is  all  and  the  only  damage  sued  for  by  the  plaintiff  in  his  said 
writ,  which  damage,  if  any,  the  defendant  has  been  ready  to 
make  good  when  assessed  by  a  committee  of  the  county  court  in 
the  manner  pointed  out  by  the  second  section  of  said  act ;  but  the 
plaintifi'  has  never  preferred  his  petition  to  the  county  court  for 
the  county  of  Caledonia,  at  any  regular  term  thereof,  setting 
forth  the  injury  alleged  to  be  sustained,  and  praying  for  the  re- 
dress provided  for  by  said  act  to  authorize  the  removal  of  ob- 
structions from  Passumpsic  River.  And  this  the  said  defendant  is 
ready  to  verify.  Wherefore  he  prays  judgment  if  the  said  plaintiff 
ought  to  have  and  maintain  his  aforesaid  action  thereof  against 
him,  and  for  his  costs." 

George  C,  ^  Q-eorge  W.  Cahoon^  for  the  defendant. 

The  present  case  involves  the  construction  of  an  act  of  the  leg- 
islature, passed  in  1852.  As  the  case  stands,  the  plaintiff  admits 
the  facts  set  forth  in  the  defendant's  plea,  for  he  rests  his  reply 
on  a  general  demurrer. 

It  is  manifest  that  section  one  gives  the  defendant  the  right,  for 
the  purposes  of  widening,  deepening  and  straightening  Passumpsic 
River,  and  removing  obstructions  therefrom,  to  enter  the  bed  of 
said  river  between  the  points  named,  and  to  dig,  cleanse,  and 
remove  all  obstructions  from,  the  channel,  bars  and  banks  of  said 
river,  and  to  make  booms  in  said  river,  and  slips  in  any  dams  in 
said  river,  but  to  do  no  damage  to  any  dam. 
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Section  two  provides  the  remedy  for  all  and  every  injury  or 
damage  which  may  be  done  by  said  Hall  or  his  assigns  to  lands 
or  property  of  any  person  in  carrying  the  object  of  the  forego- 
ing section  into  effect.  Now,  are  we  to  be  confined  to  a  construc- 
tion of  this  statute  which  will  at  once  defeat  the  object  of  the 
enactment  ?  or  will  the  court  take  the  whole  act  together,  and  give 
it  such  construction  as  the  legislature  intended  ? 

Sections  four  and  five  show  it  was  intended  by  the  act,  that 
Hall  should  have  the  right  to  enter  and  remove  obstructions,  for 
the  purpose  of  floating  timber  down  said  stream,  and  that  he 
nright,  whenever  he  saw  fit,  apply  to  the  judges  of  the  county  court 
to  fix  toll  for  others.  We  say,  then,  that  the  remedy  provided  by 
section  two,  is  the  only  one  the  plaintiff  is  entitled  to,  and  the  de- 
fendant's plea  in  bar  should  prevail. 

If  the  special  act  is  not  broad  enough  to  afford  the  plaintiff  an 
adequate  remedy,  and  therefore  the  defendant's  plea  is  bad,  the 
demurrer  of  the  plaintiff  reaches  back  to  the  declaration,  and  the 
defendant  may  avail  himself  of  a  substantial  defect  in  the  dec- 
laration. 

The  common  law  remedy  is  allowed  only  when  the  legisla- 
ture has  not  provided  the  means  of  relief  and  indemnification. 
Stevens  v,  Middlesex  Carud,  12  Mass.,  466.  In  the  present  case, 
ve  think  the  legislature  has  afforded  a  remedy  under  the  act,  and, 
if  not,  then  under  the  statute  (Gen.  Sts.,  ch.  101,  §  1,  §  2,  §  8,  §  4). 

Thomas  Bartlett,  for  the  plaintiff. 

The  plaintiff  brought  his  action  at  common  law  to  recover 
damages  for  the  destruction  of  his  dam  across  Passumpsic  River. 
The  defendant,  by  his  plea  in  bar,  seeks  to  turn  the  plaintiff  over 
to  a  committee  of  the  county  court  for  trial,  and  relies  upon  an  act 
of  the  legislature  of  1852,  authorizing  him  to  remove  obstructions 
fi*om  Passumpsic  River.  The  title  of  the  act  explains  and  limits 
its  scope.  It  is  entitled  "  An  act  to  authorize  the  removal  of 
obstructions  from  Passumpsic  River,"  and  is  a  mere  temporary 
regulation  for  carrying  into  effect  the  object.  It  would  be  illog- 
ical and  unsound,  to  say  that  the  legislature  intended  to  take  away 
the  plaintiff's  conunon  law  right  of  action  for  the  destruction  of 
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bis  dam  by  floating  timber,  and  expressly  provided  that  the  de- 
fendant should  "  do  no  injury  or  damage  to  any  dam." 

That  the  defendant,  in  common  with  others,  had  a  right  to  float 
timbeir  down  the  Passumpsic,  before  the  act  of  1852,  is  admitted; 
and  the  act  did  not  enlarge  nor  restrict  the  right,  and  the  right  will 
remain  to  him  after  the  act  shall  have  expired  by  its  own  limitar 
tion.  It  must  be  conceded  that,  had  the  plaintiff's  dam  been  de- 
stroyed by  the  defendant  before  the  act,  or  after  it  expired,  the 
plaintiff's  common  law  right  of  action  would  exist. 

The  plaintiff's  injury  was  not  done  in  "  carrying  the  object  of 
the  act  into  effect"  (the  removing  of  obstructions),  but  was  done 
in  driving  mill-logs  against  the  plaintiff's  dam,  as  stated  in  his 
declaration. 

The  plaintiff's  injury  does  not  come  within  the  scope  of  the  act 
either  in  letter  or  spirit.  Had  the  plaintiff  applied  for  a  commit- 
tee, the  petition  must  have  been  dismissed ;  for  that  his  remedy 
is  at  common  law,  and  the  defendant  is  entiUed  to  his  conunon  law 
defense  before  the  jury.  But  if  the  plaintiff's  case  came  9quarebf 
within  the  act,  it  would  not  aid  the  defendant's  plea  in  bar.  For 
when  a  statute  prescribes  a  new  remedy,  it  is  cumulative  only,  and 
leaves  the  plaintiff  an  election,  unless  the  statute  expressly  or  by 
necessary  implication  takes  away  the  common  law  remedy. 

The  opinion  of  the  court  was  delivered  by 

Peck,  J.  The  grievance  complained  of  in  the  plaintiff's  dec- 
laration, is  that  the  defendant  from  time  to  time  has  driven  and 
floated  down  Passumpsic  River  a  large  number  of  logs  at  a  single 
drive  over  the  plaintiff's  mill-dam,  thereby  creating  such  force 
and  pressure  as  to  settie  and  carry  away  portions  of  the  dam, 
rendering  the  plaintiff's  mill  of  no  value,  etc.  The  questions  pre- 
sented arise  upon  demurrer  to  the  special  plea  of  the  defendant. 

It  is  insisted  on  the  part  of  the  defense,  that,  independent  of  the 
special  statute  of  1852  mentioned  in  the  plea,  the  only  remedy 
the  owner  of  land,  mills  and  dams  has  for  damage  done  by  float- 
ing lumber,  is  that  given  by  chapter  101  of  the  General  Statutes. 
But  this  chapter  obviously  was  not  designed  to  limit  the  right  to 
recover  damages  or  restrict  the  remedy  to  what  is  there  pre- 
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scribed.  The  provisions  of  that  chapter  relate  only  to  lumber 
that  floats  and  lodges  upon  the  land  or  dam,  giving  the  owner  of 
the  land  or  dam  a  right  to  retain  the  lumber,  as  a  security  for  the 
damages,  if  it  is  not  taken  away  by  the  owner  of  the  lumber  by 
the  first  day  of  May,  and  providing  for  the  ultimate  forfeiture  of 
it  in  a  certain  contingency.  The  summary  mode  prescribed  for 
assessing  the  damages,  is  for  the  purpose  of  enabling  the  owner 
of  the  lumber  to  redeem  it  by  paying  the  damages  by  the  time 
fixed  by  the  statute  for  such  payment  to  save  the  forfeiture.  This 
remedy  by  forfeiture,  applying  only  to  cases  of  lumber  lodging 
and  remaining  till  after  the  first  day  of  May,  can  not  be  construed 
as  limiting  the  right  to  recover  damages  to  those  particular  cases, 
and  it  is  clear  that  the  case  made  by  the  declaration,  is  not  one  to 
irhich  this  remedy  by  forfeiture  applies. 

But  the  defense  principally  relied  on,  is  that  set  forth  in  the 
plea  under  the  special  statute  of  1852,  and  the  subsequent  act 
extending  it,  which  authorize  the  defendant  to  improve  the  chan- 
nel of  the  river  by  removing  obstructions,  etc.  The  plea  sets 
forth  the  substantial  provisions  of  those  statutes,  and  alleges  that 
onder  them  he  made  the  improvements.  The  defendant  admits 
in  his  plea  that  he  has  floated  down  lumber  over  the  plaintiff's 
dam,  it  being  within  the  limits  of  the  grant  in  that  act,  and  al- 
leges a  readiness  to  pay  the  damages  thereby  caused,  if  any,  when 
assessed  by  a  committee  of  the  county  court  to  be  appointed  un- 
der the  second  section  of  said  act  of  1852.  The  defendant's 
comisel  insist  that  the  remedy  prescribed  in  that  section,  is  exclu- 
RTe,  and  hence  that  this  action  can  not  be  maintained.  That 
provision  is,  in  substance,  that  all  and  every  injury  or  damage 
vhich  may  be  done  by  said  Hall  or  his  assigns  to  lands  or  prop- 
erty of  any  person  in  carrying  the  object  of  the  foregoing  section 
into  effect^  shall  be  paid  by  said  Hall  or  his  assigns,  and  that  any 
person  whose  property  may  sustain  m^h  injury,  may  prefer  a  pe- 
tition to  the  county  court,  and  the  court  may,  in  their  discretion, 
appoint  a  committee  to  view  the  premises  and  assess  the  damages, 
etc.  The  provision  for  recovering  damages  by  petition  to  the 
connty  court,  is  in  terms  limited  to  injury  and  damage  that  may  be 
done  "  in  carrying  the  object  of  theforegoing^^  [the  first]  "  section 
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iiito  effecU^^  The  first  section  empowers  the  defendant  to  enter 
upon  the  bed  of  the  river  between  certain  points  specified,  and 
dig,  cleanse,  and  remove  all  obstructions  from,  the  channel,  ban 
and  banks,  etc.,  "  for  the  purposes  of  widening,  deepening  and 
straightening  Passumpsic  River,  and  removing  obstructions  there- 
from." There  is  no  mention  made  in  the  first  section  of  float- 
ing lumber.  The  object  of  the  first  section  is  the  making  of 
the  improvements ;  and  the  provision  in  the  second  section  for 

^  assessing  damages  done  in  carrying  the  ohject  of  the  first  aeetm 

into  effect^  applies  only  to  damages  done  in  making  the  improye- 
ments,  and  not  to  such  damages  as  may  be  done  in  the  use  of  the 
river  in  floating  lumber  after  the  improvements  are  made.    This 

^  is  evident,  from  the  fact  that  the  second  section  provides  for  the 

^;  floating  of  lumber  after  the  improvements  shall  have  been  made, 

and  for  the  taking  of  toll  by  the  defendant.  It  is  true  the  ulti- 
mate end  to  be  accomplished  by  the  whole  act,  probably  was  to 
facilitate  the  transportation  of  lumber  upon  the  river ;  but  the 
particular  object  of  the  first  section  was  to  provide  for  the  im- 
provements, and  in  this  sense  the  word  ob^*ect  was  used  in  the 
second  section.  Had  more  been  intended,  a  more  comprehensite 
expression  would  have  been  used,  at  least  by  referring  to  the  ob- 
ject of  the  whole  act,  instead  of  a  reference  to  the  object  of  the 
first  section.  Therefore  the  defendant's  plea  can  not  prevail  upon 
any  of  the  grounds  relied  on  in  argument. 

We  only  decide  that  the  plaintiff  is  not,  either  by  reason  of 
having  a  remedy  under  chapter  101  of  the  General  Statutes, 

L  -  or  on  account  of  any  provision  for  a  different  remedy  under  sec- 

tion 2  of  the  act  of  1852,  deprived  of  maintaining  this  action. 
No  other  questions  have  been  argued.  It  is  true  the  plea  alleges 
that  the  defendant  did  no  unnecessary  damage,  and  it  is  urged  by 
counsel  that,  on  this  account,  the  injury  not  being  willful  on  the 
part  of  the  defendant,  the  plaintiff  has  his  remedy  under  said 
chapter  101,  and  that  he  was  bound  to  resort  to  that.  We  do 
not  decide  what  the  rule  of  liability  should  be  in  this  action, 
whether  absolute,  or  only  on  the  ground  of  negligence  or  impru- 
dence, as  the  defendant  in  his  plea  admits  his  liability  to  pay  the 
damages.    We  find  no  error  in  the  judgment  of  the  county  court 
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adjudging  the  defendant's  plea  insufScient ;  and  upon  the  plead- 
ings the  judgment  should  be  afiSrmed ;  but,  on  the  defendant's  mo- 
tion for  liberty  to  replead,  the  judgment  is  reversed  proforma^  and 
case  remanded,  and  the  defendant  has  leave  to  replead  under  the 
general  rule  as  to  costs,  there  being  a  stipulation  to  this  effect  in 
the  exceptions. 


Town  op  Danville  v.  Town  op  Peaoham. 
Pauper,     Removal. 

WlMTO  Ml  order  of  removal  reoltefl  that  it  was  made  upon  a  complaint  against  Wealthy 
6oodall,  former  wlfo  of  Samuel  Shepherd,  late  of  Peacham,  deceased,  and  Irory  H. 
floodaU,  Jr.,  child  of  said  Wealthy,  etc.,  and,  aOer  stating  that  "  said  Wealthy  and 
Itoij  H.  Ooodall,  Jr.,  haye  come  to  reside,"  etc.,  it  proceeds:  "Therefore  the  said 
eoart  do  order  and  direct  that  the  said  Wealthy  GoodaU,  wifo  of  Samnel  Shepherd,  of 
Fteeham,  and  Ivory  H.  Goodall,  Jr.,  her  child,  do  remove,  with  her  fiiunlly  and 
sSKts,"  etc,  "and,  on  neglect,"  etc.,  "it  is  ordered  that  the  said  Wealthy  and  Ivoiy 
H.  Qoodall,  Jr.,  be  removed  and  transported  with  her  flimily  and  effocts,"  etc.,  it  was 
fteM  that  the  words  **Iut  familg*^  mean  the  flunlly  of  Wealthy  GoodaU,  and,  as  Ivory 
H.  GoodaU,  Jr.,  is  described  as  Aer  oUtf,  the  fldr  intendment  and  oonstrootion  of  the  or- 
dsr  is  thai  the  said  "Ivory  H.  GoodaU,  Jr.,  lur  child,**  was  of  ktr  f<gmUy,  especiaUy 
no  other  person  appears  to  whom  the  word  "famUy**  can  apply. 

Motion  to  quash  an  order  of  removal.  Tried  at  the  June  term, 
1868,  Steele,  J.,  presiding.  Judgment,  that  the  proceedings  be 
quashed.    Exceptions  by  the  plaintiffs. 

The  order  of  removal  is  as  follows : 

"To  any  canstahle  of  Danville  in  said  county,  and,  for  want  of 
9uch  constable  immediately  to  execute  this  precept,  to  any  sheriff  in 
the  state,  greeting  : 

"  Whereas,  at  a  court  of  examination  held  at  Danville  in  the 
county  of  Caledonia,  on  the  20th  day  of  February,  1868,  before 
Andrew  McMillan  and  Wm.  H.  Preston,  two  of  the  justices  of  the 
peace  within  and  for  the  county  aforesaid,  on  the  complaint  of 
Wm.  J.  Stanton,  overseer  of  the  poor  in  the  town  of  Danville 
in  said  county,  against  Wealthy  Goodall,  former  wife  of  Samuel 
Shepherd,  late  of  Peacham,  deceased,  and  Ivory  H.  Goodall,  Jr., 
child  of  said  Wealthy,  late  of  Peacham,  strangers,  as  by  the  com- 
plaint on  file  appears ;  whereupon,  after  hearing  the  proofs  and 
allegations  and  examining  the  same,  it  is  considered  by  the  court 
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that  the  said  Wealthy  and  Ivory  H.  Goodall,  Jr.,  have  come  to 
reside  in  the  town  of  Danville,  and  have  not  gained  a  legal  set- 
tlement therein,  and  that  the  said  Wealthy  and  Ivory  H.  Good- 
all,  Jr.,  are  chargeable  to  the  said  town  of  Danville  when,  in 
fact,  the  said  Wealthy  and  Ivory  H.,  Jr.,  belong  and  have 
their  legal  settlement  in  the  town  of  Peacham,  and  that  they 
ought,  of  right,  to  be  removed  to  the  said  town  of  Peacham, 
agreeably  to  law ;  therefore  the  said  court  do  order  and  direct 
that  the  said  Wealthy  Goodall,  wife  of  Samuel  Shepherd,  of 
Peacham,  and  Ivory  H.  Goodall,  Jr.,  her  child,  do  remove,  with 
her  family  and  efiFects,  to  the  said  town  of  Peacham  on  or  before 
the  21st  day  of  February,  1868 ;  and,  on  neglect  or  refusal  to 
comply  with  this  order,  it  is  hereby  further  ordered  by  this  court, 
that  the  said  Wealthy  and  Ivory  H.  Gx)odall,  Jr.,  be  removed 
and  transported  with  her  family  and  effects,  according  to  the  stat- 
ute in  that  case  made  and  provided ;  as  appears  of  record. 

"  Therefore,  by  the  authority  of  the  state  of  Vermont,  you  are 
hereby  commanded  that,  unless  the  said  Wealthy  Goodall  and 
Ivory  H.  Goodall,  Jr.,  her  child,  comply  with  the  order  aforesaid, 
you  cause  the  said  Wealthy  and  Ivory  H.,  Jr.,  to  be  removed  and 
transported,  with  her  family  and  effects,  on  the  nearest  and  most 
convenient  route,  from  the  town  of  Danville  to  the  town  of 
Peacham,  it  being  the  place  of  the  legal  settlement  of  the  said 
Wealthy  and  Ivory  H.,  Jr.,  and  lodged  with  the  overseer  of  the 
poor  of  the  town  of  Peacham  aforesaid,  and  leave  with  him  a 
copy  of  this  warrant,  with  your  doings  thereon,  duly  attested." 

The  motion  to  quash  is  as  follows  : 

^^  And  now  comes  the  town  of  Peacham,  and  moves  that  the 
order  of  removal  in  the  case  of  Wealthy  Goodall  and  Ivory  H. 
Gk)odall,  Jr.,  be  quashed  and  for  naught  held,  because  the  defend- 
ants  say  the  said  order  of  removal  is  double,  and  embraces  in  the 
same  and  one  order  of  removal  two  persons,  to  wit,  the  said 
Wealthy  Goodall  and  Ivory  H.  Goodall,  Jr.;  which  was  irregular 
and  unlawful. 

"  Wherefore,  inasmuch  as  the  said  order  of  removal  embraces 
two  persons,  and  not  of  the  same  family,  but  standing  in  different 
relations  to  the  respective  towns,  all  of  which  will  appear  from  the 
records,  the  defendants  move  that  the  said  order  of  removal  and 
all  the  said  proceedings  be  quashed  and  for  naught  held,  and  be 
dismissed,  and  for  their  costs." 

Bliss  N.  DaviSy  for  the  plaintiffs. 


t 
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Mordecai  Halcj  for  the  defendants. 

The  opinion  of  the  court  was  delivered  by 

Peck,  J.  The  motion  to  quash  is  based  on  an  alleged  defect 
apparent  of  record  upon  the  face  of  the  order.  The  motion 
alleges  that  the  order  embraces  two  persons,  Wealthy  Goodall  and 
Ivory  H.  Goodall,  Jr.,  and  assumes  that  they  are  not  of  the  same 
&mily,  but  stand  in  different  relations  to  the  respective  towns.  The 
effect  of  this  motion  must  be  determined  by  reference  to  the  order. 
The  order  recites  that  it  was  made  upon  a  complaint  against 
Wealthy  Goodall,  former  wife  of  Samuel  Shepherd,  late  of 
Peacham,  deceased,  and  Ivory  H.  Goodall,  Jr.,  child  of  said 
Wealthy,  etc.,  and,  after  stating  that  "  said  Wealthy  and  Ivory  H. 
Goodall,  Jr.,  have  come  to  reside,"  etc.,  it  proceeds :  "  Therefore 
the  said  court  do  order  and  direct  that  the  said  Wealthy  Goodall, 
wife  of  Samuel  Shepherd,  of  Peacham,  and  Ivory  H.  Goodall,  Jr., 
her  child,  do  remove,  with  her  family  and  effects,"  etc.,  "  and,  on 
neglect,"  etc.,  "  it  is  ordered  that  the  said  Wealthy  and  Ivory  H. 
Goodall,  Jr.,  be  removed  and  transported  with  her  family  and  ef- 
fects," etc.  The  words  "  her  famihf^  mean  the  family  of  Wealthy 
Goodall,  and,  as  Ivory  H.  Goodall,  Jr.,  is  described  as  "her  childy 
the  fair  intendment  and  construction  of  the  order  is  that  the  said 
"Ivory  H.  Groodall,  Jr.,  her  childy^  was  of  her  family,  especially 
as  no  other  person  appears  to  whom  the  word  ^^  family*^  can  apply. 
On  this  construction,  the  objection  made  to  the  order  of  removal, 
is  obviated.  Burlington  v.  JEsseXj  19  Vt.,  91,  although  not  identical 
with  this  in  the  language  of  the  order,  fairly  justifies  this  conclusion. 
In  that  case,  it  was  stated  in  the  order,  that  the  justices  considered 
that "  Henry  H.  Messenger  with  his  wife,  Susannah  H.  Messenger, 
and  his  four  children,"  had  become  chargeable,  etc.,  that  his  legal 
settlement  was  in  Essex,  and  that,  ^^  of  right,  he  ought  to  be  re- 
moved with  his  said  wife  and  family ;"  and  it  was  ordered  "  that 
the  said  Henry  H.  Messenger  do  remove,  with  his  said  wife,  Susanr 
iMk  H.  Messenger,  and  their  four  children,  and  effects,^^  etc.  It 
will  be  noticed  that,  in  that  case,  the  children  are  nowhere  stated 
to  be  minors ;  and  in  the  conclusion,  where  the  justices  come  to 
order  the  removal,  the  word  family  is  not  used.    The  court,  in 
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that  case,  said  they  would  intend  that  the  children  were  minors 
subject  to  parental  control,  rather  than  that  they  were  adults  and 
emancipated.    If  in  fact,  in  the  case  at  bar,  no  such  dependent 

iT-  relation  exists  between  the  said  Wealthy  and  her  child,  as  justifies 

?:  •  the  removal  of  both  under  one  order,  the  defendant  town  might 

I;  have  presented  the  question  by  plea,  upon  which  an  issue  coold 

have  been  formed  and  the  facts  found.  But  the  defendants  not 
choosing  to  do  this,  the  court  ought  not  to  apply  the  severest  criti- 
cism against  the  order,  but  rather  incline  to  a  construction  in 
favor  of  its  validity,  if  the  language  will  warrant  it.  Derhtf  v. 
Barrcj  38  Vt.,  276,  is  relied  on  by  the  defendants'  counsel  in 
support  of  the  motion  to  quash.  But  that  case  differs  from  this. 
That  order  was  for  the  removal  of  "  Nancy  Webb  and  Sarah  A. 
Webb,  her  daughter.**  In  the  case  at  bar.  Ivory  H.  Goodall,  Jr.,  is 
described  as  the  child  of  said  Wealthy  ;  child  being  an  appellation 
more  commonly  used  to  denote  the  yoimg  rather  than  adults, 

%'_  while  as  to  the  word  daughter  it  is  not  so.     But  a  more  decisive 

difference  in  the  two  cases  is  that,  in  that  case,  Sarah  A.  Webb 
was  nowhere  described  in  the  order  otherwise  than  as  the 
daughter  of  Nancy  Webb.    The  word  family  was  not  mentioned 

iy  in  the  order  at  all,  and  nowhere  in  the  proceedings  except  in 

the  complaint  of  the  overseer,  in  which,  it  is  true,  Sarah  A.  Webb 
was  described  as  the  daughter  and  as  of  the  family  of  Nancy 
Webb.  Sustaining  the  validity  of  the  order  in  the  case  at  bar, 
does  not  conflict  with  the  decision  in  Derby  v.  Barre. 

Judgment  reversed,  motion  to  quash  overruled,  defendants  to 
answer  over,  and  case  remanded. 
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Sumner  Hartwell  v.  Town  op  Newark. 

Soldier^B  Bounty.     Selectmen.     Towns. 

TlM  plaintifT  was  induced  to  enlist  to  the  defendants'  credit  when  other  towna  were 
paying  $300  bonntgr,  by  a  promise  of  the  defendants'  selectmen  that  the  defendants 
wonld  pay  him  as  much  boonty  as  they  should  vote  to  others.  Soon  after  the  town 
voted  to  pay  $300  each  to  eleyen  men,  the  number  then  required  to  fill  their  quota. 
BtU,  that  the  plaintiff  could  not  recover,  as  the  vote  to  pay  bounties  did  not  include 
him. 

Action  for  a  bounty.  Plea,  the  general  issue.  Trial  by  juiy, 
June  term,  1868,  Steele,  J.,  presiding.  Verdict,  by  order  of  the 
court,  for  the  defendants  for  their  costs.  Exceptions  by  the 
plaintiff. 

The  plaintiff  enlisted  November  20,  1863,  in  company  B  of  the 
11th  Vermont  regiment,  and  served  until  he  was  honorably 
discharged.  He  applied  upon  the  defendants'  quota  under  the 
pr^ident's  call  of  October  17, 1863.  At  the  time  he  enlisted, 
other  towns  in  the  vicinity  were  paying  a  bounty  of  $300.  The 
plaintiff's  evidence  tended  to  show  that  he  was  induced  to  allow  j 

his  name  to  pass  to  the  defendants'  credit,  by  a  promise  from  the 
defendants'  selectmen  that,  if  he  would  do  so,  the  town  would  pay 
him  as  much  bounty  as  they  should  vote  to  others.  The  town  had 
not  then  voted  to  pay  any  bounties ;  but  on  the  26th  of  March, 
1864,  they  legally  voted  to  pay  eleven  men  (their  deficiency  upon 
the  date  of  said  vote)  bounties  of  $300  each,  to  enlist  to  their 
credit.    No  other  vote  was  read  in  evidence. 

The  court  ruled  that  the  defendants  could  not  be  held  liable  for 
a  bounty,  until  they  voted  it,  and  that  no  such  vote  was  proved 
as  would  entitle  the  plaintiff  to  recover,  and  directed  a  verdict 
for  the  defendants  ;  to  which  the  plaintiff  excepted. 

The  vote  was  as  follows  : 

"  Voted  to  raise  thirty-three  hundred  dollars  to  pay  eleven  vol- 
unteers to  enlist  under  the  last  call  of  the  president ;  also,  to  pay 
the  same,  if  men  are  drafted  under  the  same  call." 

Th(ma%  Barthttj  for  the  plaintiff. 
22 
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Timothy  P.  Redfieldy  Oliver  T.  jBroww,and  Q-eorge  O.  ^  George 
TT.  Cahoon^  for  the  defendants. 

The  opinion  of  the  court  was  delivered  by 

Peck,  J.  In  deciding  upon  the  ruling  of  the  county  court,  we 
must  assume  that  the  jury  would  have  found  all  the  facts  that 
the  evidence  on  the  part  of  the  plaintiff  tended  to  show,  had  the 
court  allowed  the  case  to  go  to  the  jury.  The  case  then  shows 
clearly  a  contract  between  the  plaintiff  and  the  selectmen,  that 
the  town  should  pay  the  plaintiff  as  much  bounty  as  the  town 
should  vote  to  others ;  that  the  plaintiff,  relying  on  that  promise 
of  the  selectmen,  enlisted  to  the  credit  of  the  defendant  town, 
when  other  towns  in  the  vicinity  were  paying  a  bounty  of  three 
hundred  dollars,  which  the  jury  would  have  been  justified  in 
finding  that  the  plaintiff  could  have  obtained,  had  he  not  been 
thus  induced  to  have  his  name  placed  to  the  credit  of  the  de- 
fendants. The  case  is  a  clear  case  of  a  contract  in  fact  on  the 
part  of  the  selectmen,  as  it  appears  that  the  town  soon  after  voted 
to  pay  three  hundred  dollars  each  to  eleven  men  who  were  at 
the  date  of  the  vote  necessary  to  fill  their  quota.  The  plaintiff, 
having  served  under  this  enlistment  until  honorably  discharged, 
and  having  confided  in  the  assurances  of  the  selectmen  when  oth- 
erwise he  might  have  obtained  a  bounty  from  some  other  town, 
presents  a  case  as  strong  in  justice  and  morals  in  favor  of  a  re- 
covery of  a  bounty  as  can  well  be  conceived.  But  it  lacks  the 
necessary  legal  binding  force  on  the  town.  At  the  time  of  the 
promise  on  the  paii;  of  the  selectmen,  the  town  had  not  voted  to 
pay  any  bounties ;  and  when  they  did  afterward  vote  to  pay  boun- 
ties, although  the  selectmen  had  given  such  assurance  to  the 
plaintiff,  and  the  town  thereby  had  the  benefit  of  his  enlistment 
to  reduce  their  quota,  yet  they  were  careful  to  limit  the  vote  to 
the  remaining  eleven  men  still  to  be  enlisted  to  fill  their  quota, 
to  the  exclusion  of  the  plaintiff.  This  the  town  had  the  legal 
power  to  do,  and  having  done  it,  the  law  can  afford  no  relief. 

Judgment  affirmed. 


AUGUST  TERM,  ,1868.  339 

Wakefield  o.  Eftirmaik  et  al. 


Reuben  Wakefield  t;.  E.  P.  Fairman  and  L.  A.  Tillotson. 

Trespass.     Assault  and  Battery.     Constable,     Process.     Color- 
able  Attachment. 

Where  In  an  action  of  trespaae  fbr  an  aoaolt  and  battery,  the  defendants  having  pleaded 
the  general  ianie,  the  plaintUT  teeUfled,  without  objeotioni  in  the  opening,  to  the  cir- 
cnnutanoee  of  the  aaeault  upon  him,  that  he  was  constable  and  was  serving  process  by 
attaohing  property  of  the  defendants  when  they  struck  him,  the  defendants  can  not 
claim  in  argument,  not  having  made  the  point  before,  that  there  was  no  legal  proof 
that  the  plaintiiT  was  constable,  and  if  constable,  that  there  was  no  proof  that  he  had 
anthority  to  serve  the  writ  in  another  town  or  oonnty  without  a  special  vote  of  his 
town;  this  process  having  been  served  in  Woloott  when  the  plaintiff  was  constable  of 
Hardwick. 
In  the  opening  in  such  case,  the  plaintiff  is  only  obliged  to  prove  the  blow  to  have 
been  struck  by  the  defendants.  His  testiiying  to  the  circumstances  does  not  increase 
the  measure  of  burden  on  his  part,  nor  is  that  of  the  defendants  diminished. 
It  could  not  be  assumed  -in  behalf  of  the  defendants  upon  that  state  of  the  evi- 
dence, that  the  plaintiff  was  not  clothed  with  lawfiil  authority  by  the  vote  of 
Baidwiok. 
StmhU  that,  if  the  question  had  been  properly  raised  by  the  course  of  the  pleadings 
and  trial,  such  vote  of  the  town  would  be  necessary  to  authorise  the  plaintiff  to 
serve  the  writ,  which  was  returnable  to  the  county  court. 
Where  a  plaintiff  in  a  writ  has  a  valid  claim  and  cause  of  action  against  the  defend- 
ant, and  the  officer  attaches  property  upon  it  which  is  lawAilly  subject  to  attach- 
nunt  upon  it,  the  feot  that  \he  officer  making  the  attachment  knew  that  the  plaintiff's 
purpoee  was  to  restore  the  possession  of  said  property  to  another  person,  would  not 
render  the  officer's  acts  in  making  the  attachment,  unlawftil.  Nor  would  such  purpose 
reader  the  attachment  unlawftil,  even  to  the  plaintiff  in  that  writ. 
Hie  question  was  properly  submitted  to  the  Jury  in  this  case,  to  determine  whether  both 
the  defendants  participated  in  the  assault,  though  but  one  was  present  when  it  was 


Trespass  for  assault  and  battery.  Plea,  the  general  issue, 
and  notice  of  justification.  Trial  by  jury,  June  term,  1868, 
Steele^  J.,  presiding. 

The  testimony  of  the  plaintifi*  tended  to  show  that  G.  H.  Eaton 
put  a  writ  into  the  plaintiff's  hands  against  S.  C.  Eaton*  and  the 
defendants,  and  directed  him  to  attach  a  certain  black  stallion 
then  in  the  possession  of  the  defendant  Fairman  in  the  town  of 
Wolcott  in  Lamoille  county,  as  the  property  of  the  defendants  in 
such  suit.  The  plaintiff  testified  that  he  was  constable  of  the 
town  of  Hardwick,  that  he  was  a  young  and  inexperienced  oflB- 
cer,  that  he  served  the  process  finally  as  an  oflScer,  and  that, 
in  attempting  to  attach  the  horse,  he  acted  as  an  officer  and 
called  upon  others  by  the  authority  of  the  state  to  aid  him ;  and 
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his  testimony  on  this  point  was  not  contradicted,  and  no  point  was 
made  as  to  the  authority  of  the  officer  to  serve  the  writ  in  Wol- 
oott,  until  the  defendants'  opening  argument. 

The  plaintiflf  went  with  said  writ  and  attempted  to  attach 
said  stallion,  but  found  him  protected  with  double  locks,  and 
after  drawing  one  staple  desisted,  to  obtain  a  bond  of  indenmity. 
At  the  time  the  plaintiflf  was  informed  by  Tillot«on  that  he 
would  turn  out  sufficient  property  to  liis  satisfaction  for  attach- 
ment on  said  writ,  but  the  plaintiflf  could  not  have  said  stallion 
with  his  consent.  The  plaintiflf  avowed  his  purpose  to  take  said 
stallion,  or  no  property,  however  sufficient,  in  lieu  of  him.  The 
plaintiflf,  on  getting  a  bond,  returned  to  said  Pairman's  barn,  and 
proceeded  toward  the  stallion  with  the  avowed  purpose  of  attach- 
ing him  on  said  writ.  The  defendants  oflfered  to  the  plaintiflf  to 
turn  out  to  him  haraesscs,  carriages.  United  States  bonds,  or 
money,  to  any  amount  the  plaintiflf  might  deem  satisfactory,  to  at- 
tach upon  said  writ ;  which  the  plaintiflf  declined.  Fairman  then 
ordered  the  plaintiflf  to  leave  his  bam ;  the  plaintiflf  refused,  and 
moved  toward  the  stallion  ;  and  this  defendant  then  struck  him 
on  the  shoulder  with  a  piece  of  board,  which  is  the  assault  com- 
plained of. 

The  defendants  gave  further  evidence  tending  to  show  that  said 
stallion  belonged  to  S.  G.  Eaton,  Fairman  and  Tillotson,  and  that 
said  Fairman  and  Tillotson  had  a  short  time  before  taken  said 
horse  from  the  possession  of  said  Eaton  stealthily,  and  that  the 
real  purpose  of  the  Batons,  and  the  plaintiflf  was  aware  of  it,  was, 
under  the  color  of  an  attachment,  to  get  the  possession  of  said 
stallion  for  the  benefit  and  gratification  of  said  S.  C.  Eaton. 

The  writ  was  in  favor  of  C.  H.  Eaton,  against  S.  C.  Eaton 
and  said  Fairman  and  Tillotson,  partners  in  the  patent  right 
business.  Said  stallion  was  the  property  of  said  partnership 
and  was  the  only  known  attachable  property  of  said  partnership. 
The  property  oflfered  the  plaintiflf  by  the  defendants  to  be  at- 
tached, was  their  individual  proj^erty.  The  claim  on  which  the 
writ  was  founded,  was  for  the  keeping  of  said  stallion  and  was 
valid,  and  judgment  was  finally  rendered  upon  it  in  that  court. 
C.  H.  Eaton  was  a  hotel-keeper.     By  express  agreement  of  his 
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father,  S.  C.  Eaton,  who  lived  with  him,  C.  H.  Eaton  had  a  lien 
on  said  horse  for  his  keeping. 

The  defendants  claimed,  and  asked  the  conrt  to  charge  the  jury, 
that,  if  the  attachment  was  merely  colorable,  and  the  real  end  and 
purpose  was  to  use  said  process  colorably  for  attachment,  but 
really  to  restore  the  possession  of  said  stallion  to  S.  C.  Eaton, 
such  would  be  an  abuse  of  the  process,  and  all  acts  of  force 
by  the  plaintiff  upon  Fairman,  a  trespass,  and  that  Fairman  would 
be  justified  in  the  use  of  reasonable  force  to  protect  his  property ; 
but  the  court  ruled  otherwise,  and  instructed  the  jury  that  the 
only  question  as  to  Fairman,  was  a  question  of  damages. 

The  defendants  further  insisted  that  there  was  no  record  or 
proper  evidence  that  the  plaintiff  was  constable  of  Hardwick,  and 
if  constable,  there  was  no  evidence  that  he  had  authority  to  serve 
the  writ  in  another  town  or  county  without  a  special  vote  of  the 
town  of  Hardwick ;  but  the  court  overruled  the  objection,  and  in- 
structed the  jury  that  the  plaintiff  had  the  legal  right  to  attach 
said  stallion  on  said  writ  in  the  town  of  Wolcott. 

It  further  appeared  that  the  defendant  Tillotson  was  not  present 
at  the  time  of  the  blow  complained  of,  and  not  until  the  plaintiff 
had  gone  out  of  the  bam,  and  had  no  knowledge  at  the  time  that 
the  officer  had  returned,  nor  did  he  know  at  the  time  that  the 
plaintiff  was  attempting  to  attach  said  horse,  but  expected  he 
might  come  soon,  and  was  sent  for  at  the  time,  and  came  to  said 
bam  immediately,  but  used  no  force  upon  the  plaintiff.  There 
was  evidence  that  Tillotson  had  declared  that,  if  the  plaintiff 
attempted  to  attach  said  stallion,  he  should  resist  him ;  but  there 
was  no  express  testimony  that  Tillotson  had  advised,  or  consented 
to,  or  had  knowledge  of  resistance  or  proposed  resistance  in  this 
particular  manner  or  to  this  extent. 

The  plaintiff's  testimony  tended  to  show  that  Tillotson  and 
Fairman  were  in  the  same  interest  in  said  partnership  suit ;  that 
ihey  together  took  the  horse  secretly  from  C.  H.  Eaton's  barn ; 
that  Tillotson  had  declared  to  the  plaintiff  that  the  horse  should 
not  be  taken  away  by  the  plaintiff  except  over  his  dead  body ; 
that  he  made  the  declaration  on  the  same  day  the  attachment  was 
attempted ;  that  when  the  affray  was  going  on,  Fairman  repeatedly 
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called  for  Tillotson ;  that  the  moment  Tillotson  heard  of  it  he 
came  at  great  speed  with  a  club,  and  mshed  into  the  bam,  and 
with  a  loud  voice  ordered  the  barn  to  be  cleared,  and  forcibly  put 
out  Eaton;  but  the  plaintiff  had  already  left,  and  made  no 
further  effort  to  attach  the  horse. 

The  defendants  insisted  that  there  was  no  evidence  that  Tillot- 
son was  party  or  privy  to  this  assault ;  but  the  court  ruled  other- 
I'  wise,  and  left  it  to  the  jury  from  the  circumstances  and  the 

declaration  of  Tillotson  to  find  that  he  was  party  to  said  assault, 
under  instructions  not  excepted  to  as  to  what  would  constitute 
him  a  party  equally  guilty  with  Fairman. 

The  jury  rendered  a  verdict  against  both  the  defendants  for 
three  hundred  dollars  damages. 

To  the  charge  of  the  court  and  the  refusal  to  charge,  as  above 
stated,  and  said  ruling  upon  the  tendency  of  the  evidence,  the  de- 
fendants severally  excepted. 

To  the  declaration,  which  was  in  a  plea  of  trespass  for  an  as- 
sault and  battery,  in  common  form,  the  defendants  pleaded  the 
general  issue,  and  filed  notice  as  follows : 

^^  And  the  defendants,  according  to  the  statute  in  such  case 
made  and  provided,  give  notice  that,  on  the  trial  of  the  plaintiff's 
aforesaid  action,  they  will  severally  rely  on,  and  show  in  defense 
thereof,  that  whatsoever  was  or  may  have  been  done  by  them  or 
either  of  them  in  the  way  of  conunitting  any  of  the  supposed 
trespasses,  by  the  plaintiff  in  his  declaration  complained  of,  w&b 
done  in  the  rightftil  defense  and  protection  of  the  goods,  chattels^ 
estate,  tenement  and  close  of  such  of  said  defendants  as  any 
of  said  supposed  trespasses,  in  said  declaration  complained  of, 
were  committed  by,  and  without  the  use  or  employment  of  any 
unreasonable  or  unnecessary  force." 

The  ad  damnum  in  the  writ  was  two  thousand  dollars. 

Timothy  P.  Redfidd^  for  the  defendants. 

Process  used  for  mere  color  to  cover  and  effect  another  and  dif> 
ferent  purpose  than  the  command  of  the  process,  is  an  abuse 
of  the  process,  and  the  officer  who  voluntarily  lends  himself  to 
such  perversion  and  abuse  of  the  writ,  is  stripped  of  its  protection. 
Six  Carpenters'  CoBe,  1  Smith's  L.  C,  219,  220,  and  notes  ; 
LawUm  V.  Cardellj  22  Vt.,  628 ;  BarreU  v.  White  et  al.^  8  N. 
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H.,  210 ;  PUllipB  V.  Bacon,  9  East,  303  ;  Alien  v.  Crofoot,  5 
Wend.,  508 ;  Mu%8ey  v.  CummingBy  84  Maine,  74 ;  Ghrainger  v. 
Sill,  33  E.  C.  L.,  676. 

The  plaintiflF,  as  constable  of  Hardwick,  had  no  authority  to 
serve  a  writ  in  the  town  of  Wolcott.  He  can  serve  process  only 
within  the  town  for  which  he  is  elected.     Gen.  Sts.,  ch.  15,  §  79. 

The  evidence  does  not  connect  Tillotson  with  the  assault.  He 
had  no  knowledge  of  this  occurrence  until  afterward. 

Thomas  Bartlett,  for  the  plaintiff. 

The  opinion  of  the  court  was  delivered  by 

Barrett,  J.  This  is  trespass  for  assault  and  battery.  Plea, 
not  guilty,  and  notice  of  special  justification  that  the  alleged  tres- 
pass was  committed  in  the  rightful  defense  and  protection  of  the 
chattels  and  close  of  the  defendants,  without  unreasonable  or  un- 
necessary force. 

Under  the  general  issue,  the  plaintiff's  cause  of  action  and 
right  of  recovery  were  established  by  proving  the  blow  to  have 
been  given  by  the  defendants.  That  being  proved,  the  defendants 
then  take  the  burden  of  justifying,  and  that  burden  requires  of 
them  to  show  that  their  alleged  justification  is  true  in  the  legal 
sense.  The  plaintiff  had  proceeded  beyond  the  strict  requirement 
of  the  issue,  and  proved  the  occasion  and  circumstances  of  the 
alleged  trespass,  and,  so  far  as  his  proof  went,  it  tended  to  show 
fliat  he  was  doing  a  lawful  official  duty.  It^  was  not  incumbent 
on  him  in  order  to  make  out  his  case,  to  show  that  he  was  consta- 
ble at  all  or  that  he  had  any  process,  or  was  having  any  right  to 
meddle  with  the  property  in  question. 

When  he  proceeded  without  objection  to  state  as  a  witness  the 
occasion  and  circumstances,  and  therein  that  he  was,  as  constable, 
attempting  to  attach  the  horse  on  lawful  process  against  the  own- 
ers of  the  horse,  the  measure  of  his  burden  was  not  increased,  nor 
was  that  of  the  defendants  diminished.  If  the  plaintiff,  instead 
of  being  plaintiff,  had  been  defendant  in  an  action  of  trespass  for 
taking  the  horse,  and  he  had  put  his  defense  on  the  ground  of  a 
taking  as  constable  on  lawful  process,  then  there  would  be  ground 
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for  insisting  that  he  must  show  that  he  was  Ailly  clothed  with 
lawful  authority  to  take  the  property. 

Upon  the  state  of  the  evidence  as  the  plaintiff  made  his  case  in 
the  opening,  if  the  defendants  would  show  that  what  they  did  was 
rightful  under  their  justification,  it  was  for  them  to  show  that, 
though  the  plaintiff  was  constable  of  Hardwick,  and  as  such 
was  in  the  act  of  serving  the  writ  by  attaching  the  horse,  yet  he 
had  not  lawful  authority  to  act  officially  outside  of  Hardwick. 
Failing  to  do  this,  there  was  no  ground  for  making  the  point,  as 
it  was  made  upon,  and  not  till,  the  opening  of  the  argument  for 
the  defendants. 

It  could  not  be  assumed  in  behalf  of  the  defendants  upon  that 
state  of  the  evidence,  that  the  plaintiff  was  not  clothed  with  law- 
ful authority  by  the  vote  of  the  town  of  Hardwick  according  to 
the  provision  of  the  statute  in  that  respect. 

We  think  in  point  of  law,  if  it  had  been  properly  made  and 
presented  by  the  course  of  the  pleadings  and  trial,  that  such  vote 
of  the  town  would  be  necessary  to  authorize  the  plaintiff  to  serve 
said  writ,  notwithstanding  the  very  singular  manner  in  which  the 
statute  on  this  subject  is  drawn.  Section  79  of  chapter  15  of  the 
General  Statutes  gives  authority  affirmatively  to  the  constable  to 
serve  writs  within  his  town.  Section  81,  in  the  body,  affirmatively 
extends  his  right  to  serve  writs  within  the  limits  of  the  state,  re- 
turnable before  a  justice  of  the  peace  within  his  county.  And 
this,  instead  of  being  followed  by  a  restraining  negative  imposing 
a  conditional  limitation,  is  followed  by  an  affirmative  proviso  as 
to  the  vote  of  the  town  to  extend  such  jurisdiction :  a  modem 
and  somewhat  novel  mode  of-  imposing  a  condition  precedent  to 
the  right  fully  and  affirmatively  and  unconditionally  conferred  in 
the  body  of  the  section,  and  a  very  wide  departure  from  the  ex- 
ample set  in  the  act  of  1831  on  the  same  subject. 

II.  The  point  made  as  to  the  attachment  being  colorable,  in- 
volves the  assumption  that  the  plaintiff  had  ample  official  authority 
to  seiTC  the  writ.  It  is  claimed  that  his  being  aware  of  the  al- 
leged purpose  of  the  plaintiff  in  that  writ,  precluded  him  from  the 
exercise  of  that  official  authority.  The  case  shows  that  the 
plaintiff  in  that  writ  had  a  valid  claim  and  cause  of  action  against 


AUGUST  TERM,  1868.  345 

Wakefield  v.  Falrman  et  aL 

the  defendants  in  it.  The  horse  was  lawfully  subject  to  being  at- 
tached upon  it.  The  alleged  illegality  of  the  proceeding,  involved 
in  the  point  under  consideration,  consists  in  the  fact  that  the 
plaintiflF  therein  had  the  purpose  of  restoring  possession  of  the 
horse  to  S.  C.  Eaton,  and  the  officer,  the  present  plaintiff,  being 
aware  of  that  purpose,  was  not  only  deprived  of  his  authority 
and  duty  to  serve  the  writ  as  directed  by  the  plaintiff  therein,  but 
became  a  trespasser  in  attempting  to  serve  it.  Aside  from  that 
purpose,  it  is  not  claimed  that  the  attachment  of  that  horse  upon 
that  writ  would  not  have  been  entirely  lawful.  It  is  virtually 
conceded  that  it  would  have  been,  and  that  the  efforts  of  the 
plaintiff,  as  officer,  to  make  the  attachment,  would  have  been  lawful 
and  proper. 

We  have  a  course  of  decisions  in  this  state  based  on  unques- 
tioned principle  and  countenanced  by  many  cases  in  England, 
and  other  states  of  the  Union,  to  the  effect  that  such  purpose 
would  not  render  the  attachment  of  the  horse  upon  that  writ  un- 
lawful, even  as  to  the  plaintiff  in  the  writ.  Of  course  it  would 
not  be  unlawful  in  the  officer  to  make  such  attachment,  merely  be- 
cause he  was  aware  of  such  purpose  in  that  plaintiff.  South  Roy- 
aUon  Bank  v.  Suffolk  Bank^  27  Vt.,  505.  The  principle  is  in- 
volved and  strongly  illustrated  in  cases  for  malicious  prosecution, 
in  which  the  plaintiff  can  not  recover,  however  virulent  the  malice, 
if  probable  cause  for  the  prosecution  existed.  In  those  cases,  the 
plaintiff  has  the  burden  of  negating  the  existence  of  probable 
cause,  as  well  as  of  proving  the  existence  of  malice.  Bui.  N.  P., 
14  ;  Barron  v.  Mason^  31  Vt.,  189.  See  also  Chatfield  v.  Wilson y 
28  Vt.,  49.  The  case,  State  v.  Buchanan  et  ah,  17  Vt.,  573, 
seems  to  cover  and  dispose  of  this  point. 

in.  We  think  the  evidence  tended  to  connect  Tillotson  with 
Pairman  as  a  participant  in  the  assault,  and  so  the  case  was  prop- 
erly submitted  to  the  jury  in  this  respect. 

Judgment  is  affirmed. 
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L.  &  L.  D.  Ayer  v.  Royal  Ayer. 
Partnership.    Power  of  Attorney, 

A.  sale  by  one  member  of  a  pwrtnenhlp  eonsUtlng  of  two  partnen,  of  his  half  of  the 
paitneMilp  propertyi  except  the  aotx>uiits,  and  saddenly  leaving  the  state,  opeiatei 
as  a  dissolution  of  the  partnership. 

Each  partner  has  equal  legal  right  to  collect  the  debts  due  the  partnership,  but  in 
making  such  ooUeotlons  he  acts  for  the  partnership,  and  not  in  his  sole,  ezoloalYe 
ri|^t,  and  is  accountable,  as  partner,  for  whaterer  he  collects. 

An  attorney  employed  by  one  of  the  partners  to  make  such  collections,  is  the  attor- 
ney of  the  firm,  and  accountable  as  well  to  one  partner  as  the  other,  and  equally 
subject  to  the  direction  and  control  of  one  m  the  other  of  the  partners. 

Tlie  plaintiflk,  A  and  B,  were  partners.  A  suddenly  disposed  of  all  his  property,  and 
sold  his  interest  in  the  firm,  except  the  accounts,  to  O,  and  absconded  from  the 
state,  leaving  the  partnership  book  of  accounts,  embracing  the  account  in  suit,  in 
the  hands  of  O,  with  directions  to  collect  them.  B  immediately  notified  the  deftond- 
ant  to  pay  to  no  one  but  himself  and  demanded  the  company  books  of  O,  wbo  re- 
Ihsed  to  surrender  them  or  give  him  a  copy  of  the  accounts.  B  then  brought  this 
suit,  after  which  the  defondant  paid  the  debt  to  O,  and  took  from  him  a  raleaae 
of  it.  O  subsequently  informed  A  what  he  had  done  and  A  approved.  Held,  that 
CPs  discharge  of  the  debt  constitutes  no  defense  to  this  suit. 

AsstMPSiT  to  collect  an  account  of  sixty-three  dollars.  Plea, 
the  general  issue,  and  notice  of  settlement  and  release.  Trial 
by  the  court,  at  the  December  term,  1867,  Steele,  J.,  presiding. 

The  original  indebtedness  was  conceded.  It  was  also  conceded 
that  since  the  suit  was  brought  the  defendant  had  paid  the  debt  to 
W.  W.  Grout,  Esq.,  an  attorney,  who  professed  to  have  authority 
to  receive  it  and  to  discontinue  the  suit,  and  had  executed  a  re- 
lease and  discharge  to  the  defendant  of  said  debt  and  this  suit 
thereon. 

The  only  question  in  the  case  was  whether  this  payment  and 
release  operated  as  a  discharge  to  the  defendant. 

With  relation  to  this  subject  the  court  found  the  following 
facts :  The  plaintiffs  are  Loren  and  Ltfcius  D.  Ayer,  partners 
as  L.  &  L.  D.  Ayer.  The  defendant  was  the  cousin  of  Loren 
and  the  brother  of  Lucius. 

Loren  and  Lucius  were  both  men  of  respectable  proper^, 
and  besides  other  property  which  they  owned  individually,  they 
owned  together  a  small  saw-mill,  and  had  run  it  a  few  months, 
but  not  enough  to  amount  to  a  very  large  business.  Loren  lived 
some  miles  from  the  mill,  which  was  carried  on  entirely  by  Lucius 
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D.  In  October,  1866,  Lucius  D.  Ayer  found  it  unsafe  for  him  to 
remain  longer  under  the  jurisdiction  of  the  laws  of  Vermont,  and 
accordingly  ran  away  to  some  Western  state,  via  Canada.  There 
was  no  evidence  that  his  troubles  were  of  a  financial  character, 
but  he  disposed  of  all  his  property,  or  nearly  all,  and  left  secretly 
in  great  haste.  Before  going,  he  sold  his  half  of  the  mill  and 
lumber  on  hand  to  W.  W.  Grout,  but  did  not  sell  his  half  of  the 
accounts.  At  the  same  time  he  left  a  little  book,  which  was  all 
the  company  book  there  was,  with  Grout,  and  instructed  him 
to  collect  the  accounts.  The  largest  account  was  the  one  now  in 
suit.  As  soon  as  said  Loren  Ayer  found  that  Lucius  had  run 
away,  he  concluded  that  he  himself  would  be  a  loser  unless  he 
could  collect  the  company's  demands.  Accordingly,  he  notified 
the  defendant  to  pay  no  one  but  him,  and  demanded  the  company 
books  of  Grout.  Grout  refused  to  surrender  them  or  to  give 
Loren  a  copy  of  Uiem,  believing  that  his  client  would  be  preju- 
diced by  such  action.  Loren  then  commenced  this  suit.  The 
defendant  proposed  to  pay  one  half  to  Grout,  for  Lucius,  and  one 
half  to  Loren.  This  proposition  met  no  favor  from  any  one.  Then 
he  paid  Grout  the  entire  debt,  and  took  his  release ;  Grout  in- 
formed Lucius  D.  what  he  had  done,  and  Lucius  D.  approved  ;  he 
did  not  send  Lucius  D.  the  funds,  but  still  retains  them. 

Some  of  the  evidence  tended  to  show  an  intention  on  the  part 
of  Lucius  D.  to  defraud  his  partner,  but  on  the  whole  the  court 
was  not  satisfied  that  there  was  any  such  intention,  and  was 
clearly  satisfied  that  the  defendant  was  moved  by  no  fraudulent 
design.  It  did  not  appear  clearly  whether  in  point  of  fact  the 
partnership  stood  in  such  a  way  as  to  require  Loren  to  collect 
these  debts  to  be  secure.  Each  partner  was  anxious  to  get  the 
money  into  his  own  hands,  and  the  defendant  was  anxious  to  get 
rid  of  the  suit,  and  preferred  to  accommodate  his  brother.  The 
Wily  authority  Grout  had  at  the  time  was  a  general  direction 
from  Lucius  D.  Ayer  to  collect  those  accounts  which  were  left  in 
his  hands,  and  to  see  generally  to  the  interests  of  Lucius  D. 
Grout  had  at  the  time  a  power  of  attorney  from  Lucius  D.  which 
he  supposed,  and  stated  at  the  time,  was  broad  enough  to  cover 
this  case,  but  he  afterward  learned  it  was  not.     When  Royal  paid 
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this  money  to  Grout  he  understood  that  he  had  the  books, 
and  authority  from  Lucius  to  collect  the  debt,  but  he  also  under- 
stood that  Lucius  had  absconded  and  sold  his  property,  and  that 
Loren  claimed  the  entire  pay.  The  case  has  since  been  kept  on 
foot  by  Loren.  The  plaintiffs  claimed  that  the  partnership  was 
dissolved  by  Lucius's  absconding  and  selling  his  half  of  the  mill 
and  lumber ;  that  under  the  circumstances,  Loren  alone  had  au- 
thority to  collect  the  debts,  and  that  Grout's  authority  did 
not  warrant  him  in  discharging  a  suit,  and  that  upon  the  facts  of 
the  case  as  found,  the  plaintiff  ought  to  recover.  But  the  court 
ruled  otherwise,  and  rendered  judgment  for  the  defendant  to  re- 
cover his  costs. 

The  power  of  attorney  to  Grout  was  a  general  power  to  collect 
all  debts  due  said  L.  D.  Ayer  from  any  and  all  persons  in  the 
state  of  Vermont. 

W.  A.  Pierce,  for  the  plaintiff,  maintained  that  Lucius  D's  sale  of 
his  interest  in  the  partnership  property,  and  absconding  from  the 
state,  dissolved  the  partnership.  Story  on  Part.,  481 ;  1  Par.  on 
Con.,  172.  That  Grout  was  the  agent  of  the  partnership,  and 
either  partner  had  the  right  to  determine  and  revoke  the  author- 
ity given  to  Grout,  at  his  pleasure ;  and  that  Loren  Ayer  did  in 
fact  revoke  the  agency  and  authority  of  Grout  when  he  demanded 
of  him  the  company  books.  Story  on  Agency,  610.  That  the  de- 
fendant had  notice  that  the  firm  had  no  agent,  and  his  discharge 
from  Grout  constitutes  no  defense. 

William  W.  Q-rout,  for  the  defendant. 

The  exceptions  show  that  the  defendant,  in  settling  the  suit  and 
paying  the  money  to  the  agent  of  L.  D.  Ayer,  acted  in  good 
faith,  and  "  was  moved  by  no  fraudulent  design."  They  also 
show  that  L.  D.  Ayer,  had  no  fraudulent  intention  toward  his 
partner. 

The  act  stands  then  as  having  been  done  in  the  ordinary  course 
of  business  and  with  the  utmost  good  faith ;  and  the  defendant 
insists  that  he  had  a  legal  right  to  settle  as  he  did,  and  take  a  re- 
lease from  the  debt  and   suit ;    and  that  such  release  should 


AUGUST  TERM,  1868.  349 

Ayer  et  ftl.  v.  Ayer. 

operate  as  a  bar  to  any  further  prosecution  of  the  same.  The 
case  does  not  even  show  that  the  partner,  Loren  Ayer,  has  suf- 
fered or  will  suflFer  any  pecuniary  loss  in  not  having  himself  re- 
ceived the  money ;  and  if  it  should^  that  would  be  no  objection  to 
the  validity  of  the  release.  Selwyn's  Nisi  Priiis^  1104 ;  Gow 
on  Part.,  87 ;  CoUyer  on  Part.,  §  63,  §  441,  §  637  ;  JEastmayi  v. 
Wright,  6  Pick.,  316 ;  Loring  v.  Brackett,  3  Pick.,  403. 

The  absconding  of  the  partner,  L.  D.  Ayer,  did  not  operate  a 
dissolution  of  the  partnership.  Arnold  v.  Brozvn,  24  Pick.,  89 ; 
Whitman  v.  Leonard,  3  Pick.,  177.  But  though  the  partnership 
be  dissolved,  the  partners  still  have  the  same  power  to  collect  and 
discharge  partnership  debts  that  they  ever  had.  Story  on  Part., 
§  328 ;  Collyer  on  Part.,  §  546,  and  notes. 

If  the  agent  who  executed  the  release  had  not  authority  so  to 
do  from  the  partner,  L.  D.  Ayer,  by  virtue  of  his  possession  of 
the  partnership  books  and  the  instruction  to  collect  the  accounts, 
nor  by  virtue  of  the  written  power  of  attorney,  certainly  the 
ratification  of  the  act  of  settling  by  Lucius  D.  Ayer,  he  being  in- 
formed by  the  agent  of  what  he  had  done,  amounts  to  such  author- 
ity and  is  sufficient.  Omnis  ratihabitio  retrotrahitur  et  mandato 
priori  cequiparatur.    Story  on  Agency,  §  445. 

The  opinion  of  the  court  was  delivered  by 

Barrett,  J.  The  plaintiffs  were  partners.  L.  D.  Ayer  sud- 
denly disposed  of  all  his  property  and  of  his  interest  in  the  firm 
except  the  accounts,  and  absconded  from  the  state,  leaving  the 
partnership  book  of  accounts,  embracing  the  account  in  suit,  in 
the  hands  of  Mr.  Grout,  with  directions  to  collect  them.  Loren 
immediately  notified  the  defendant  to  pay  to  no  one  but  himself, 
and  demanded  the  company  books  of  Grout,  who  refused  to  sur- 
render them  or  give  him  a  copy  of  the  accounts.  Loren  then 
brought  this  suit,  after  which  the  defendant  paid  the  debt  to  Grout 
and  took  from  him  a  release  of  it.  Grout  afterward  informed  L. 
D.  what  he  had  done,  and  L.  D.  approved.  Grout  still  retains 
the  money  paid  him  by  the  defendant. 

The  partnership  was  dissolved  by  the  course  taken  by  said  L.  D. 
Ayer,  in  selling  out  his  interest  in  it  and  going  off.     Each  part- 
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ner  had  equal  legal  right  to  collect  the  debts  due,  but  iu  making 
such  collections  he  would  be  acting  for  the  partnership  and  not  in 
his  sole,  exclusive  right,  and  would  be  accountable  as  partner  for 
whatever  he  should  collect.  An  attorney  employed  by  one  of  the 
partners  to  make  such  collections,  would  be  the  attorney  of  the 
firm,  and  accountable  as  well  to  one  partner  as  the  other,  and 
equally  subject  to  the  direction  and  control  of  one  as  the  other  of 
the  partners.  It  was  as  much  the  province  of  Loren  to  withdraw 
the  books  and  countermand  the  order  of  L.  D.  to  Grout,  as  it  was 
of  L.  D.  to  deliver  the  books  to  Grout  with  direction  to  make  col- 
lections. In  this  matter  Grout  was  not  made  the  special  attorney 
of  said  L.  D.  Ayer,  to  stand  in  his  place  and  act  in  his  stead,  as 
fully  personating  L.  D.  Ayer  himself.  The  written  power  of  at- 
torney does  not  extend  to  partnership  aflfairs.  Grout's  employ- 
ment as  to  the  partnership  demands  consisted  only  in  the  delivery 
of  the  books  to  him  by  L.  D.  with  directions  to  make  collections. 
This  made  him,  for  that  purpose,  the  attorney  of  the  partnership, 
and  not  solely  of  L.  D.  Ayer,  in  respect  to  those  demands.  It 
was  competent,  therefore,  for  Loren  Ayer  to  say  to  Grout  that  he 
himself  would  make  any  or  all  of  the  collections  without  his  aid 
or  interposition ;  and  to  that  extent  Grout  would  cease  to  have 
right  or  authority  as  attorney  for  the  collection  of  such  of  the 
partnership  demands.  It  was  competent  for  him  to  order  a  debtor 
of  the  firm,  as  he  did  the  defendant  in  this  case,  not  to  pay  to  any 
body  but  himself,  and  such  order  would  be  effectual  as  against 
every  body  but  the  other  partner  or  a  person  standing  fully  in  his 
individual  right  as  partner. 

The  legal  effect  of  the  act  of  Grout,  in  taking  pay  of  the  de- 
fendant and  giving  him  a  discharge,  depends  entirely  on  the  au- 
thority with  which  he  was  clothed  as  against  Loren  at  the  time 
the  act  was  done.  At  that  time  he  had  been  disrobed  of  his 
authority  to  make  collections  of  the  partnership  demands  by  the 
order  and  requirement  of  Loren  in  demanding  of  him  to  deliver 
up  the  books  of  the  partnership.  The  subsequent  approval  by  L. 
D.  Ayer  of  what  Grout  had  done  could  give  no  eflScacy  to  it  as 
against  Loren  as  one  of  the  paitncrs.  It  could  operate  only  as 
between   said  L.  D.  Ayer,  Grout  and   the  defendant,  preclud- 
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ing  L.  D.  Ayer  from  denying  or  repudiating  the  propriety  of 
the  payment  by  the  defendant  to  Grout,  and  the  validity  of  the 
discharge  given  by  Grout. 

The  defendant  can  not  claim  immunity  against  the  legal  effect 
of  the  course  taken  by  Loren  for  his  own  behoof  as  a  member  of . 
the  finn,  for  the  defendant  was  fully  notified,  and,  in  paying  to 
Grout,  he  acted  upon  his  own  judgment,  in  view  of  all  the  facts, 
and  of  the  legal  rights  and  liabilities  involved.  He  has  ample 
resource  for  his  own  indemnity  against  loss,  in  his  discharge  from 
Grout,  and  Grout  is  safe  by  reason  of  having  the  money  paid  to 
him  by  the  defendant,  still  in  his  own  pocket. 

The  discharge  as  given  does  not  constitute  a  defense  to  the 
suit,  Grout  not  being  authorized  to  receive  payment  of  the  debt, 
or  to  discharge  it.  Judgment  reversed,  and  judgment  for  the 
plaintiff  for  the  $63  and  interest  from  the  commencement  of  the 
suit. 


A.  E.  JUDEVINE  V.   A.  HOLTON,  APPELLANT. 

Jurisdiction.      Justice  of  the  Peace.      Covenant. 

The  giviog  of  %  qnltolalm  deed  does  not  import  title  to  land  in  either  party  to  it, 
thinlbre»  a  Jnstloe  of  the  peace  wonld  not  be  onated  of  Jnriidietion  in  an  action  of 
ooTenant  where  the  declaration  .alleged  that  the  giving  of  a  qnitolaim  deed  was  the 
eonsideratlon  of  the  ooyenant. 

Covenant.  The  defendant  filed  a  motion  to  dismiss.  Judg- 
ment pro  forma  that  the  action  be  dismissed,  June  term,  1868, 
Steele,  J.,  presiding.    Exceptions  by  the  plaintiff. 

The  declaration  is  as  follows : 

"  In  a  plea  of  covenant  broken  and  hereupon  the  plaintiff  de- 
clares and  says  that  the  defendant,  on  the  17th  day  of  June,  1867, 
at  Hardwick  aforesaid,  by  his  deed  of  that  date,  under  his  hand 
and  seal  duly  witnessed  and  acknowleged,  for  a  valuable  consider- 
ation did  covenant  and  agree  with  the  plaintiff  to  pay  all  taxes  on 
list  of  1867,  on  all  lands  and  real  estate  which  said  plaintiff  quit- 
claimed to  said  defendant,  situated  in  said  town  of  Hardwick  and 
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Woodbury,  on  said  17th  day  of  June,  1867,  and  said  plaintiff 
further  avers  that  he  did  quitclaim  to  said  defendant  a  quantity 
of  real  estate  in  said  town  of  Hard  wick,  which  was  set  in  the 
^and  list  of  1867,  in  said  Hardwick,  at  seventy-five  dollars,  on 
which  1867  list  the  selectmen  of  the  town  of  Hardwick  assessed 
and  made  out  town,  state,  county  and  school  taxes  on  said  list  on 
which  said  real  estate  thus  quitclaimed  to  the  defendant  by  the 
plaintiflF  was  set  in  list,  to  the  amount  of  one  hundred  dollars, 
which  assessment,  tax,  or  rate  bill  was  put  into  the  hands  of  P. 
S.  Paine,  constable  and  collector  of  the  town  of  Hardwick,  and 
said  consta.ble  and  collector  demanded  of  said  defendant  the  taxes 
so  assessed  on  the  list  on  which  said  lands  were  set  in  said  list, 
which  the  defendant  thus  bound  himself  to  the  plaintiff  to  pay, 
but  the  defendant  refused  to  pay  said  taxes,  or  any  part  thereof, 
and  in  consequence  of  said  defendant  thus  refusing  and  neglecting 
to  pay  the  same,  said  plaintiff  has  been  compelled  to  pay  said 
taxes,  to  the  amount  of  one  hundred  dollars,  to  said  constable 
and  collector.  Therefore  said  defendant  has  not  kept  his  cove- 
nant, but  has  broken  the  same,  which  is  to  the  damage  of  the 
plaintiff,  one  hundred  dollars." 

The  motion  to  dismiss  is  as  follows  : 

"  And  now  comes  the  defendant,  by  his  attorney,  and  moves 
said  cause  to  be  dismissed,  for  the  reason  that  the  justice  had 
no  jurisdiction  to  try  the  matters  set  forth  in  said  plaintiff's  dec- 
laration, the  title  to  the  land  being  the  consideration  for  said  pro- 
tended covenant." 

Lyman  i>.  Hathaway^  for  the  plaintiff,  cited  Gen.  Sts.,  ch,  31, 
§  18;  2  Vt.,  407;  11  Vt.,  250;  19  Vt.,  223;  19  Vt.,  272;  20 
Vt.,  183 ;  22  Vt.,  565  ;  25  Vt.,  507  ;  26  Vt.,  491 ;  83  Vt.,  166 ; 
36  Vt,  633 ;  38  Vt.,  316. 

Bli%s  N,  Davis,  for  the  defendant,  cited  Jakeway  v.  Barrett, 
38  Vt.,  316  ;  Shato  v.  Gilfillan,  22  Vt.,  565. 

The  opinion  of  the  court  was  delivered  by 

Barrett,  J.  Action  of  covenant.  Motion  to  dismiss  for  want 
of  jurisdiction  in  the  justice  before  whom  the  suit  was  brought, 
"  the  title  to  land  being  the  consideration  for  said  pretended  cov- 
enant." The  only  question  presented  is,  whether  the  declaration 
shows  that  the  title  to  land  is,  or  is  to  be,  brought  in  question  in 
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the  suit.  The  canaideration  of  the  covenant  is  not  shown  by  the 
declaration  to  be  the  title  to  land,  but  only  the  giving  of  a  quit- 
claim deed.  The  giving  of  such  deed  does  not  import  title  to  land 
in  either  party  to  it.  All  its  terms  are  satisfied  without  any  title 
existing  in  the  grantor  on  which  the  deed  can  operate  a  transfer 
to  the  grantee  or  give  the  grantee  any  right  or  interest  in  the  land 
described  in  the  deed. 

Under  the  motion,  the  question  of  jurisdiction  is  to  be  deter- 
mined wholly  and  exclusively  on  what  is  shown  by  the  declaration. 

The  judgment  is  reversed,  and  cause  remanded. 


Anna  F.  V.  Wells  v.  School  District  No.  2,  Granby. 
School  Teacher,     Certificate,     ContfaM,     Evidence, 

No  partleolar  form  is  preaoribed  or  required  for,  a  teacher's  oertlfloate  of  qualifloailoiis 
to  teach  sohool.  The  superiatendent  haying  oertilied  that  the  party  was  ezamiqed 
and  approred  by  him  on  a  given  day  is  safflolent. 

Whore  Uie  eertifleate,  on  its  fkoe,  shows  that  it  w^  seasonable,  and, the  eyidenoe, 
eSmde,  shows  that  the  teacher  seasonably  applied  for  it,  that  she  in  fiuit  subjected 
herself  to  the  direction  and  convenience  of  the  superintendent,  acting  in  good  flUth 
herself,  and  the  superintendent  acting  in  good  Ikith,  the  objection  that  she  did  not 
in  ftet  obtain  the  oertlfloate,  and  was  not  examined,  till  some  time  after  she  began 
to  teaoh  the  sohool,  cannot  avail  to  defeat  her  olalm  tcyt  wages. 

A  teacher  is  under  no  obligation  to  notify  the  prudential  committee  of  her  return  of 
the  school  register  to  the  district  clerk. 

Evidence  of  the  teacher's  account  which  she  gave  her  scholars  in  reply  to  Inquiries, 
in  respect  to  trouble  she  had  had,  in  a  former  school,  and  evidence  to,  show  that 
this  account  was  Incorrect,  offdred  with  a  view  to  show  that  the  teacher  was  not 
trathAil,  was  properly  excluded. 

Assumpsit,  to  recover  wages  for  teaching  school.  Plea,  the 
general  issue  and  notice.  Trial  by  jury,  June  term,  1868, 
Steele,  J.,  presiding. 

At  the  close  of  a  religious  meeting  in  Granby,  on  the  evening  of 
November  13, 1866,  the  defendants'  prudential  committee  engaged 
the  plaintiflF  to  teach  the  defendants'  winter  school  for  twelve 
weeks. at  four  dollars  per  week  and  board.  The  plaintiff  resided 
in  Burke  and  was  intending  to  go  home  in  a  few  days.  It  was 
expected  the  school  would  commence  early  in  December.    The 
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town  superintendent  of  Granby  was  present  at  the  meeting,  and 
the  plaintiff  applied  to  him  for  examination.  The  superintendent 
said  he  would,  if  he  found  it  convenient,  call  at  tiiQ  place  in 
Granby,  where  she  was  visiting,  and  examine  her  before  her  re- 
turn, but  if  he  did  not  she  might  commence  her  school,  and  hs 
would  call  early  in  the  term  and  examine  her,  only  she  must  run 
her  own  risk  of  passing  examination,  but  if  she  proved  to  be 
qualified  it  would  be  just  as  well.  During  the  previous  summer, 
the  plaintiff  taught  in  the  adjoining  town  of  Victory,  and  her 
reputation  in  that  school  was  known  to  the  prudential  committee 
and  the  superintendent. 

The  prudential  committee  came  for  the  teacher  on  the  8th,  and 
she  commenced  her  school  the  next  Monday,  December  10, 1866. 
She  had  remained  in  Granby  nearly  a  fortnight  after  her  engine- 
ment.  The  superintendent  did  not  call  upon  her,  and  she  had 
taught  the  school  two  weeks  before  she  was  examined.  On  exam- 
ination she  proved  qualified.  The  examination  was  conducted  in 
the  school  house,  after  school  hours,  the  superintendent  being  on  a 
visit  to  the  school.  It  became  nearly  dark  before  the  examination 
was  completed  and  there  was  no  light  in  the  school  house.  The 
superintendent  on  that  account  did  not  write  a  certificate  at  the 
time  but  told  the  teacher  he  would  hand  her  one  soon.  It  was  in 
fact  handed  the  teacher  the  next  time  the  superintendent  visited 
the  school,  which  was  but  a  few  days  before  her  dismissal.  The 
certificate  was  dated  back  to  November  23, 1866,  as  it  was  under- 
stood it  should  be  if  the  teacher  should  pass  a  satisfactory  exam- 
ination. The  prudential  committee  was  not  aware  of  any  thing 
that  passed  between  the  superintendent  and  the  teacher  upon  the 
subject  of  the  time  of  her  examination.  He  only  knew  that  she 
applied  for  examination  at  the  time  she  was  employed,  and  inter- 
ested himself  no  further  about  it. 

After  the  plaintiff  had  taught  seven  weeks  the  defendant's  pru- 
dential committee  dismissed  her  from  the  school.  The  defendant's 
evidence  tended  to  prove  that  it  was  agreed  that  she  should  leave 
unless  she  taught  satisfactorily,  but  the  jury  found  there  was  no 
such  stipulation  in  the  contract.  The  defendant  also  claimed  that 
they  had  just  cause  of  dissatisfaction  with  the  plaintiff,  but  the 
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jury  found  against  the  defendant  on  this  point  also.  When  the 
plaintifiF  was  dismissed  she  took  away  with  her  the  school  register, 
but  the  jury  found  that  she  returned  it  properly  filled^  to  the 
school  district  clerk,  before  the  suit  was  commenced.  The  return 
of  the  register  had  not  however  come  to  the  knowledge  of  the 
prudential  committee,  before  the  suit  was  brought. 

On  trial  it  appeared  that  the  plaintiff  once  taught  a  school  in 
Barton,  and  had  some  trouble  in  her  school.  The  defendant 
offered  to  show  that  the  plaintiff  was  questioned  by  her  scholars 
as  to  this  difficulty  and  what  account  she  gave  of  the  matter,  and 
to  prove  by  other  witnesses  that  her  history  of  the  trouble  in  her 
Barton  school  was  not  correct.  This  testimony  was  offered  to 
show  that  the  plaintiff  was  not  truthful.  The  court  declined  to 
hear  the  testimony,  to  which  the  defendant  excepted. 

The  defendant  claimed  that  the  certificate,  given  by  the  super-^ 
intendent,  and  put  in  evidence,  was  void  because  informal,  defec- 
tive and  insufficient  upon  its  face.  The  court  ruled  otherwise. 
The  defendant  claimed  there  could  be  no  recovery  because  the 
prudential  committee  had  no  actual  knowledge  of  the  return  of 
the  re^ster  to  the  school  district  clerk  until  after  the  suit  wa» 
brought.    The  court  ruled  against  the  defendant  on  this  point. 

The  defendant  claimed  there  could  be  no  recovery  because  there 
was  no  actual  examination  of  the  teacher  before  the  school  com- 
menced, and  there  could  be  no  contract  implied  from  the  fact  she 
was  suffered  to  remain  five  weeks  after  her  examination  because  the 
prudential  committee  was  unaware  of  that  examination  and  of  the 
fact  she  had  not  been  examined  before.  But  the  court  told  the  jury 
that  if  she  applied  for  exammation  before  the  school  commenced  and 
acted  under  the  direction  of  the  town  superintendent  as  to  the 
time  of  her  examination,  the  law  would  give  the  certificate  the 
effect  intended  for  it  by  the  superintendent,  that  is,  would  treat  it 
as  valid  from  its  date.  To  all  which  rulings,  adverse  to  the  de- 
fendant, the  defendant  excepted.  The  jury  were  instructed  if 
they  found  for  the  plaintiff  to  report  specially  how  much  they 
allowed  for  the  time  previous  to  examination,  for  the  five  weeks 
she  taught  after  examination,  and  for  the  remainder  of  the  term. 
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The  verdict  was  made  up  as  follows :  For  the  two  weeks  be- 
fore examination,  at  four  dollars,  and  interest,  the  jury  allow 
$8.60  ;  for  five  weeks  she  taught  after  examination,  and  interest, 
the  jury  allow  $21.50 ;  for  damages  on  account  of  balance  of 
Itorm,  the  jury  allow  $32.25  ;  in  all  $62.35.  The  jury  included 
the  board  of  the  plaintiff,  in  the  item  of  damages,  at  $2  per 
Feek. 

The  following  is  the  certificate  : 

«  This  certifies  that  on  the  23d  day  of  November,  A.  D.  1866, 
Miss  A.  F.  V.  Wells,  of  East  Burke,  was  examined  and  is  ap- 
proved as  a  teacher  in  the  common  schools  in  the  town  of  Granby, 
fQr  the  term  of  six  months.  ^^^^  ^  ^^^^^ 

Town  Superintendent  of  the  town  of  Granby." 

WtUiam  W.  Orout  and  Jonathan  Robb^  for  the  defendant. 

The  failure  of  the  plaintiff  to  procure  the  certificate  required 
^y  law  before  the  commencement  of  the  school  rendered  her  con- 
tract to  teach  null  and  void.  GoodlPlch  v.  School  District  No.  1 
m  Faiffaxj  26  Vt.,  115  ;  Hopkins  v.  School  Dis'rict  No.  3  t« 
Danby,  27  Vt.,  281 ;  Paul  v.  School  District  No.  2,  Hartland,  28 
Vt.,  675 ;  Blanchard  v.  School  District  No.  11;  in  Warren^  29  Vt., 
483  ;  Welch  v.  Brotvn  et  a/.,  30  Vt.,  586  ;  Holman  v.  School  Di^- 
tnot  No.  4,  in  Halifax,  34  Vt.,  270. 

As  the  return  of  the  register,  properly  filled  by  the  teacher,  to 
the  district  clerk,  is  made  by  statute  a  condition  precedent  to 
thfi  receipt  of  the  teacher's  wages,  the  knowledge  of  such  return 
must  be  communicated  to  the  prudential  committee  by  the  t&cher 
'before  such  teacher  is  entitled  to  demand  her  pay  or  commence 
9uit.  Gen.  Sts.,  p.  166,  §  110  ;  Crosby  v.  School  District  No.  9,  t« 
Beadsboro,  35  Vt.,  623. 

It  was  error  to  exclude  the  testimony  offered,  under  notice,  of 
the  plaintiff's  untruthfulness.  Good  morals  is  a  requisite  of  a 
statutory  teacher.     Gen.  Sts.,  p.  151,  §  19. 

It  was  certainly  competent  to  show  that  she  told  falsehoods  to 
her  pupils,  as  that  would  be  a  good  reason  for  dismissing  her. 
The  only  way  this  could  be  done  would  be  to  show  individual 
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instances  of  falsehoods  like  the  one  oflFered.    Hblden  v.  School 
DUtriet  No.  10,  in  Shrewsbury,  38  Vt.,  629. 

Getnrffe  C.  ^  Q-eorge  W.  Cahoon^  for  the  plaintiff. 

The  opinion  of  the  court  was  delivered  by 
Barrett,  J.  I.  Section  11  of  chapter  22  of  the  General 
Statutes  requires  that  th^  teacher  shall  obtain  of  the  superintend^ 
ent  a  certificate  of  qualifications.  It  does  not  prescribe  the  form^ 
but  requires  the  facty  and  prescribes  the  duty  of  the  superintend*^ 
ent  as  to  examining  and  ascertaining  whether  the  applicant  pos- 
sesses the  requisite  qualifications.  It  is  to  be  assumed  that  he 
will  faithfully  do  that  duty,  and  that,  in  the  given  case,  he  has 
faithfully  done  it.  When  he  certifies  aflBrmatively  that  the  party 
was  examined  and  approved  by  him  on  a  given  day,  what  does  it 
mean  other,  or  less,  than  that  the  examined  party  was  found  Igr 
him  to  possess  the  qualifications  required  by  the  law  ?  If  that  is 
the  meaning,  then  the  certificate  answers  the  requirement  of  the 
statute  both  as  to  form  and  substance.  The  thing  is  what  the  law 
in  this  case  regards,  and  not  the  particular  dress  in  which  the  things 
may  be  presented. 

II.  The  objection,  that  the  plaintiflF  did  not  in  fact  obtain  the 
certificate,  and  was  not  examined  till  some  time  after  she  began^ 
to  teach  the  school,  can  not  avail  in  this  case.  The  certificate,  on; 
its  face,  shows  that  it  was  seasonable.  The  evidence  aliufuh 
shows  that  she  seasonably  applied,  and  did  all  she  could  to  get  a 
seasonable  examination ;  that  she,  in  fact,  subjected  herself  to* 
the  direction  and  convenience  of  the  superintendent,  acting  iik 
good  faith  herself,  and  the  superintendent  acting  equally  in; 
good  faith.  The  certificate  was  designed  by  him  to  serve  the 
same  purpose  as  if  he  had  been  able  to  do  this  service  of  making 
the  examination  and  the  certificate  within  the  two  weeks  while 
the  plaintiff  was  in  Granby  before  the  school  began,  and  was  on 
his  hands  for  examination.  When  she  was  examined  she  was 
found  to  be  qualified.  It  would  be  a  harsh  rule  to  hold  that  her 
contract  was  void  in  such  a  sense  as  to  preclude  her  from  getting 
pay  for  the  service  she  actually  rendered,  and  for  the  dami^e 
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caused  to  her  by  being  unjustifiably  turned  out  of  school  before 
the  completion  of  the  stipulated  term.  Such  a  rule  would  con- 
travene the  doctrine  of  Paul  v.  School  District  in  Hartland^  28 
Vt.,  675,  and  of  Blanchard  t.  School  District  in  Warren^  29  Vt., 
438,  and  it  is  not  required  by  any  case  cited  in  the  argument,  or 
known  to  the  court. 

Moreover,  Prout,  J.,  has  in  mind  a  case  in  Rutland  county, 
in  which  Hall,  J.,  delivered  the  opinion,  about  1849  or  1850, 
where  the  very  point  was  decided  as  we  now  hold.  It  may  well 
be  held  upon  sound  principle,  with  the  countenance  of  many  de- 
cided cases,  that  the  certificate  should  be  held  operative  from  its 
date  in  cases  free  from  fault  on  the  part  of  the  applicants  for  ex* 
amination,  where  they  have  done  all  in  their  power  to  get  the 
certificate  within  the  time  required  by  the  letter  of  the  statute, 
and  the  delay  has  been  the  act  of  the  public  officer  charged  with 
the  duty  of  making  the  examination,  and  giving  the  certificate, 
and  where,  as  in  this  case,  the  applicant  was  entitled,  on  the  score 
of  qualifications,  to  have  the  certificate  granted. 

m.  As  to  the  alleged  lack  of  knowledge  on  the  part  of  the 
committee  of  the  due  return  of  the  register  before  the  bringing 
of  this  suit :  we  are  not  referred  to,  nor  are  we  aware  of,  any 
law  Imposing  on  the  plaintiff  the  duty  of  giving  notice  or  knowl- 
edge of  that  fact  to  the  committee.  The  statute  only  requires  the 
teacher  to  duly  keep  and  fill  out  the  register  and  return  it  to  the 
elerk. 

I  am  glad  personally  not  to  feel  obliged  to  invoke  the  aid  or 
countenance  of  the  decision  made  in  Crosby  v.  School  District  in 
BeadsborOy  35  Yt.,  623,  in  holding  that  this  point  can  not  be 
maintained. 

IV.  The  county  court  properly  excluded  the  evidence  offered 
in  respect  to  the  answers  made  by  the  plaintiff  to  the  impertinent, 
if  not  impudent,  inquiries  made  of  her  by  her  scholars,  about  the 
trouble  she  had  had  in  her  school  in  Barton.  It  had  no  bearing 
•n  any  thing  in  issue.  If  it  had  been  proper  to  show  that  her 
moral  character  was  bad,  that  mode  of  showing  it  was  not  war- 
ranted by  any  principle  of  law  or  rule  of  practice. 

The  judgment  is  affirmed. 
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James  Hunter  v.  Ira  Kittredge's  estate. 
Book  Account,     Evidence.    Statute  of  Idmitations. 

Vnder  nction  24  of  chapter  36  of  the  Ctenenl  Btatates,  »  simriTing  partjr  in  an  aetloa^ 
of  book  aeeonnt  Is  a  oompetent  witneis  in  hifl  own  fliTOr,  so  ftr  as  to  proye  in  whose 
htndwriting  his  charges  are,  and  when  made,  and  no  ftirther.  He  Is  not  a  oom- 
petent witness  to  testily  generally  in  relation  to  the  items  of  his  aooount. 

Where  the  party  liring  is  a  competent  witness,  in  an  action  on  hook  account,  any 
ftirther  than  to  ptx^re  in  whose  handwriting  his  charges  are,  and  when  made,  it  is 
not  becaose  his  action  is  book  aooonnty  but  it  is  becaose  the  subject  matter  of  hia 
action  comes  within  the  excepted  cases  mentioned  in  the  first  proviso  in  said  seo- 
tlon.  The  meaning  of  the  statute  is  the  same  as  if  the  OKcepted  csms  mentioned 
in  the  first  proylso  were  also  inserted  in  the  second. 

Tkb  Ikot  that  charges  stand  upon  a  book  and  the  book  is  proved,  does  not  neoessa- 
rily  bind  the  auditor  to  treat  the  book  as  jnvna  faeU  eyidence  that  the  charges 
upon  it  are  true. 

fnot  of  the  handwriting  of  the  charges,  and  when  made,  tends  to  prore  the  book, 
and  the  book  when  proTcd  is  evidence  tending  to  prove  the  charges  thereon,  and 
it  is  to  be  weighed  as  evidence,  and  such  weight  given  it  as  the  auditor  may  think 
H  entitled  to. 

In  order  to  Justi^  an  auditor  in  allowing  any  disputed  charge,  he  should  find  at 
maUtr  0/  fact,  firom  a  fB^  balance  of  proo^  that  the  charge  is  correct,  and  that 
the  person  against  whom  the  charge  stands  is  still  indebted  for  the  same. 

It  is  well  settled  law  in  this  state  that  an  unqualified  aoknowledgmeut  of  a  debt 
benred  by  the  statute  of  limitations,  as  unpaid  and  still  subsisting,  unaccompanied 
by  any  unwillingness  to  pay  it,  is  evidence  from  which  a  new  promise  may  be 
Infened. 

An  unqualified  promise  to  settie  book  accounts,  barred  by  the  statute  of  limitations, 
is  a  direct  admission  of  unsetUed  accounts  existing  between  the  parties  at  the  tlmo 
of  meh  admission,  and  such  promise  to  settie  accounts  whto  unaccompanied  by  any 
unwillingness  to  pay  the  balance,  if  any,  implies  a  promise  to  pay  whatever  balance 
should  upon  such  settiement  be  Ibund  due. 

The  question  as  to  what  claims  the  defendant  intended  to  embrace  in  his  promise  or 
agreement  "to  settie  accounts,"  is  ibr  the  auditor  to  determine  from  the  evidence 
en  this  point. 

Book  account.  An  appeal  having  been  taken  from  the  decis- 
i<m  of  the  commissioners  upon  the  plaintiff's  claim  against  the 
estate  of  Ira  Kittredge,  the  plaintiff  filed  in  the  county  court  a 
declaration  on  book.  Judgment  to  account  was  rendered  and  the 
case  referred  to  an  auditor,  who  reported  a  balance  due  the 
plaintiff  to  balance  book  accounts  between  the  parties,  subject  to 
questions  of  law  raised  by  the  parties.  The  plaintiff's  counsel 
offered  James  Hunter,  the  plaintiff,  as  a  witness,  who  testified 
that  the  charges  on  the  plaintiff's  book  were  in  the  handwriting 
of  the  plaintiff's  son,  and  made  by  the  plaintiff's  direction,  at  oi* 
about  the  time  they  purport  to  have  been  made,  and  also  testified 
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generally  in  relation  to  his  account;  to  this  the  defendant  ob- 
jected, and  the  objection  being  overruled  the  defendant  excepted. 
The  defendant  requested  the  auditor  upon  this  point  to  hold  that 
all  testimony  of  the  plaintiff,  except  in  relation  to  the  time  of  the 
charges  and  their  correctness  at  the  time,  should  be  laid  out  of 
the  case. 

The  finding  of  the  auditor  with  respect  to  the  weight  which  he 
gave  to  the  proof  as  to  the  handwriting  of  the  charges,  and  when 
made,  and  the  objection  thereto,  is  fully  stated  in  the  opinion. 

The  defendant  also  claimed  that  the  plaintiff's  account  was 
barred  by  the  statute  of  limitations.  The  question  was  submitted 
by  the  auditor  to  the  decision  of  the  court  upon  the  facts  set  forth 
in  the  opinion.  At  the  June  term,  1867,  the  court,  Steele,  J., 
presiding,  without  hearing,  rendered  judgment  ^o/(?rma  for  the 
plaintiff.     Exceptions  by  the  defendant. 

Bli%B  N.  Davi%j  for  the  defendant. 

Q-eorge  C,  ^  Q-eorge  W.  Oahoon  and  Tfiomas  Bartlett^  for  the 
plaintiff. 

The  opinion  of  the  court  was  delivered  by 

Wilson,  J.  I.  The  plaintiff  was  a  competent  witness  in  his  own 
favor  "  so  far  as  to  prove  in  whose  handwriting  his  charges  are, 
and  when  made,  and  no  ftirther."  Gen.  Sts.,  ch.  36,  §  24.  It  is 
claimed  by  the  plaintiff's  counsel  that  the  statute  above  referred 
to,  as  interpreted  by  the  court  in  the  case  of  Thrall  ^  Smith  v. 
Seward^  admr.,  37  Vt.,  573,  allows  the  surviving  party  to  be  a 
witness  generally  in  all  actions  of  book  account.  In  that  case 
the  court  say :  "  It  can  hardly  be  supposed  that  the  legislature,  by 
this  recent  statute  extending  the  right  to  parties  in  other  actions 
to  testify,  intended  to  restrict  the  right  in  actions  of  book 
account  to  more  narrow  limits  than  in  other  actions.  We 
think,  taking  the  whole  section  together,  the  intention  was  to 
give  a  party  the  same  right  to  testify  in  actions  of  book  a.c- 
count,  and  where  the  matter  at  issue  and  on  trial  is  proper 
matter  of  book  account,  as  in  other  actions,  and  in  addition,  the 
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right  to  testify  to  the  handwriting  of  his  charges,  and  when  made.'* 
The  remarks  of  the  learned  judge  in  that  case,  that  the  intention 
was  to  give  a  party  the  same  right  to  testify  in  actions  on  book  ac- 
eourU  as  in  other  actions^  have  reference  to  the  cases  excepted  from 
the  first  restrictive  proviso  in  said  section,  where  the  party  in 
other  actions  may  testify.  The  first  restrictive  provision  in  that 
section  is  as  follows :  "  Provided  that  in  all  actions,  except  ac- 
tions on  book  account,  where  one  of  the  original  parties  to  the 
contrjwt  or  cause  of  action  in  issue  and  on  trial  is  dead,  or  is 
shown  to  the  court  to  be  insane,  the  other  party  shall  not  be 
admitted  to  testify  in  his  own  favor ;  and  where  an  executor  or 
administrator  is  a  party,  the  other  party  shall  not  be  admitted  to 
testify  in  his  own  favor,  unless  the  contract  in  issue  was  originally 
made  with  a  person  who  is  living  and  competent  to  testify ^  except  as 
to  such  acts  and  contracts  as  have  been  done  or  made  since  the  pro- 
hate  of  the  willj  or  the  appointment  of  the  administrator.^^  In  the 
above  italicized  portion  of  that  section,  it  will  be  seen  that  the 
excepted  cases  mentioned  in  the  first  pro\iso  are,  first,  where  the 
contract  in  issue  was  originally  made  with  a  person  who  is  living 
and  competent  to  testify ;  second,  such  acts  and  contracts  as  have 
been  done  or  made  since  the  probate  of  the  will  or  the  appoint- 
ment of  the  administrator.  As  to  either  of  the  matters  embraced 
in  the  above  excepted  cases,  the  party  may  be  admitted  to  testify ; 
and  in  them  his  right  to  testify  does  not  depend  upon  the  form  of 
action,  but  to  the  extent  of  the  matter  thus  excepted  the  party 
has  the  same  right  to  testify  in  the  action  on  book  account  as  in 
other  actions.  The  subject  matter  of  the  suit  is  not  within  either 
of  the  excepted  cases  mentioned  in  the  first  proviso  of  that  sec- 
tion, consequently,  if  the  action  were  assumpsit,  or  any  other  than 
book  account,  it  would  not  be  competent  for  the  plaintiff  to  testify 
at  all  in  the  suit.  The  action  on  book  account  is  excepted  from 
the  first  proviso  in  said  section,  but  the  right  of  the  party  living, 
to  testify  in  the  action  on  book  account,  is  restricted  by  the  second 
proviso  in  said  section,  in  the  following  words :  "  Provided,  fur- 
ther, that  in  actions  of  book  account,  and  where  the  matter  at 
issue  and  on  trial  is  proper  matter  of  book  account,  the  party 
living  may  be  a  witness  in  his  own  favor  so  far  as  to  prove  in 
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whose  handwriting  his  charges  are,  and  when  made,  and  no  far- 
ther." By  this  restrictive  provision,  if  construed  literally,  the 
party  living  would  not  be  entitled,  in  the  action  on  book  account, 
to  the  benefit  of  the  exceptions  from  the  exclusion  named  in  the 
first  proviso,  and  could  only  testify  to  the  extent  named  in  the 
second.  But  in  Thrall  ^  Smith  v.  Seward j  admr.^  supra,  and  in 
Johnson,  admr.,  v.  Dexter,  37  Vt.,  641,  it  was  held  that,  taking  the 
whole  statute  together,  with  the  history  of  the  legislation  on  this 
point,  ^^  the  true  intent  and  meaning  was,  not  to  exclude  partiee 
on  book  from  testifying  in  the  excepted  cases  mentioned  in  the 
first  proviso,  but  to  allow  them  that  right,  and  the  further  ri^t 
to  testify  to  their  own  charges  as  stated  in  the  second  proviso." 
It  will  be  observed  that  where  the  party  living  is  a  competent 
witness,  in  an  action  on  book  account,  any  further  than  to  prove 
in  whose  handwriting  his  charges  are,  and  when  made,  it  is  not 
because  his  action  is  book  account,  but  it  is  because  the  subject 
matter  of  his  action  comes  within  the  excepted  cases  mentioned 
in  the  first  proviso.  The  meaning  of  the  statute  is  the  same  as 
if  the  excepted  cases  mentioned  in  the  first  proviso  were  also  in- 
serted in  the  second. 

II.  It  is  objected  by  the  defendant's  counsel  that  tlie  auditor 
decided,  as  matter  of  law,  that  proof  of  the  handwriting  of  the 
charges,  and  when  made,  is  prima  facie  evidence  of  their  oorredr 
ness  and  of  a  subsisting  indebtedness  by  reason  thereof  suffid^ 
to  throw  the  burden  of  proof  on  the  estate  to  rebut  it ;  and  that 
the  findings  of  the  auditor  result  from  the  application  of  the  above 
rule  in  adjusting  the  accounts.  Upon  this  point  the  auditor  says: 
^'  The  most  of  the  plaintiflT's  charges  must  stand  or  fall  upon  the 
question  how  far  his  book  and  entries  are  evidence  of  their  valid- 
ity. I  have  supposed  the  intention  of  the  legislature  in  the  recent 
statute  on  this  subject  was  to  place  the  living  party's  book  on  the 
same  ground  as  that  of  the  deceased  party,  that  is,  to  be  received  as 
evidence  prim^  facie  of  the  delivery  of  articles  and  rendering  the 
services  as  charged,  as  I  am  unable  to  perceive  what  books  and 
entries  can  amount  to  at  all  as  evidence,  unless  they  go  to  that 
extent,  subject,  of  course,  to  be  impeached  and  contradicted  by 
other  evidence ;  and  I  have  settled  the  case  on  that  prinoiple." 
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The  auditor  adds :  "  I  considered  the  entries  in  the  book  regularly- 
kept  and  at  the  time  2ls  prima  facie  evidence  of  their  original  cor- 
rectness. That  there  was  no  proof  whatever  outside  the  plaintiflfs 
testimony  except  the  entries  themselves,  and  I  considered  that  the 
entry,  the  charge,  was  proof  of  having  rendered  the  services,  it 
being  shown  that  the  entry  was  made  at  the  time  it  purports  and 
by  direction  of  the  plaintiflF,  and  there  being  no  evidence  to  con- 
tradict the  fact  of  the  labor  being  performed."  It  is  apparent 
that  the  auditor  tried  the  case  on  the  assumption,  as  matter  of 
law,  that  the  book  in  the  case  proved  to  the  extent  the  statute  al- 
lowed the  plaintiflF  to  testify,  was  prima  facie  evidence  of  the  debt, 
unless  overthrown  by  other  testimony.  In  that  ruling  we  think 
the  auditor  was  wrong.  If  we  were  to  concede,  as  suggested  by 
the  auditor,  that  the  intention  of  the  legislature,  in  the  recent 
statute  restricting  the  right  of  the  party  living  to  testify,  was  to 
place  his  book  on  the  same  ground  as  that  of  the  deceased  party 
as  to  its  force  or  weight  as  evidence,  it  would  not  sustain  the 
principle  on  which  the  auditor  tried  the  case ;  for  the  trier  would 
not  be  bound,  as  matter  of  law,  to  treat  the  book  and  charges 
thereon  of  the  deceased  party  as  prima  facie  evidence  of  their 
original  correctness,  unlesa  he  found,  as  matter  of  fact,  &om  the 
book  or  other  evidence,  that  the  charges  were  truthfiiUy  made. 
If  the  trier  would  be  bound,  as  matter  of  law,  to  treat  the  book, 
when  proved,  eis  prima  facie  evidence  of  the  original  correctness 
of  the  charges  thereon,  the  same  principle  would  compel  him,  in 
very  many  cases,  to  allow  claims  without  any  satisfactory  evi- 
dence to  support  them.  The  evil  consequences  of  the  principle 
that  would  bind  the  trier,  as  matter  of  law,  to  treat  books  of  ac- 
counts, with  proof  only  of  the  handwriting  of  the  charges  and 
when  made,  9iS  prima  facie  evidence  of  their  correctness,  may  be 
illustrated  by  reference  to  the  nature  of  such  evidence,  the  tests 
of  its  truth,  and  its  insuflSciency  in  many  cases  to  satisfy  the  trier 
that  the  charges  ever  had  any  foundation  in  truth.  A  book  of 
accounts  kept  in  the  regular  course  of  business,  in  which  entries 
are  made  of  transactions  creating  an  indebtedness,  such  as  the 
sale  of  personal  property,  loan  of  money,  or  services  rendered,  is 
original  evidence.    But  the  credit  of  account  books,  or  the  weight 
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they  are  entitled  to  as  evidence  of  any  disputed  item  of  charge, 
depends  upon  their  being  a  daily  record  of  the  business  transac- 
tions of  the  party  who  produces  them ;  of  the  entries  being  made 
cotemporaneously  with  the  transaction  of  the  business,  or  as  nearly 
so  as  the  circumstances  would  allow ;  of  their  appearing  to  be 
kept  so  that  the  entries  are  made  in  the  order  of  time,  free  from 
erasures,  alterations  or  other  signs  of  fraud ;  and  the  most  i»- 
portant  of  all,  in  being  honestly  and  fairly  kept,  and  founded  in 
truth.    The  book  upon  its  face  may  appear  regular  and  correct, 
and  yet  every  charge  on  it  be  false.    When  a  suit  is  brought  and 
tried  in  the  lifetime  of  both  parties,  they  may  testify  to  every  ma- 
terial fact  in  relation  to  their  accounts  proper  to  be  considered  in 
deciding  upon  the  merits  of  their  respective  claims.    They  have, 
or  are  supposed  to  have,  personal  knowledge  of  the  truth  or  fal- 
sity of  the  several  charges  and  claims  presented  against  each 
other,  in  relation  to  which  each  party  is  admitted  to  testify  in  his 
own  favor  against  the  other,  and  may  be  able  to  prove,  by  his 
own  testimony,  that  the  items  of  charge  in  the  book  of  his  ad- 
versary never  had  any  foundation  in  truth,  notwithstanding  his 
book  appears  regular  and  fair  upon  its  face.     In  most  actions  on 
book  account  the  parties  are  the  only  persons  having  personal 
knowledge  of  the  merits  of  their  respective  claims ;  therefore,  in 
the  absence  of  the  testimony  of  the  party  against  whom  it  is  al- 
leged a  false  charge  is  made,  the  proof  of  its  falsity  is  generally 
by  circumstances.    In  the  present  case  one  of  the  parties  to  the 
contract  in  issue  and  on  trial  is  dead ;  but  the  same  questions  as 
to  the  validity  of  the  claims  may  arise  as  if  both  parties  were 
living.    The  adjustment  of  those  claims  may,  to  some  extent,  de- 
pend on  evidence  of  a  diflFercnt  nature  or  from  a  diflTerent  source 
from  that  which  would  be  expected  if  both  parties  were  living, 
yet  the  same  end  is  to  be  sought  for,  and  the  same  measure  of 
proof  required.    Death  is  silent ;  the  intestate,  therefore,  can  not 
testify.    The  plaintiff,  under  the  statute,  was  admitted  to  testify 
so  far  as  to  prove  in  whose  handwriting  his  charges  are,  and  when 
made.    He  has  given  evidence  to  show  that  his  charges  are  in 
the  handwriting  of  his  son,  made  by  direction  of  the  plaintiff,  at 
or  about  the  time  they  purport  to  have  been  made.    The  anditor 
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finds  the  handwriting  of  the  plaintiff's  charges  proved,  and  that 
they  were  made  at  or  about  the  time  of  their  respective  dates ; 
that  is^  he  finds  the  handwriting  of  the  charges,  and  when  made, 
proved  to  the  extent  the  party  living  is  admitted  to  testify,  and 
finds  the  book  is  regular  on  its  face ;  and  thus  far  he  finds  the 
plaintiff's  book  proved.  All  this  might  or  might  not  fall  short 
pf  such  evidence  as  the  auditor  would  require  to  support  the  al- 
leged claims.  The  important  matter  or  question  to  be  determined 
lies  back  of  proof  of  the  handwriting  of  the  charges,  and  when 
made,  and  the  appearance  of  the  book ;  that  is,  whether  the  prop- 
erty was  sold  and  delivered,  the  money  loaned,  or  the  services 
rendered  to  or  for  the  defendant,  as  charged  in  the  plaintiff's 
book.  The  plaintiff  has  proved  that  he  made  such  charges  on  his 
book,  and  when  they  were  made.  His  proof  of  the  handwriting 
of  his  charges  and  when  made  tends  to  prove  his  book,  and  what- 
ever further  proof  might  be  required  to  support  his  book  and  the 
charges  thereon,  must  be  by  common  law  evidence.  The  book, 
when  proved,  is  evidence  tending  to  prove  the  charges  thereon, 
and  it  is  to  be  weighed  as  evidence,  and  such  weight  given  as  the 
auditor  may  think  it  entitled  to.  Whether,  upon  the  facts  proved, 
the  auditor  might  legitimately  find  that  the  charges  on  the  .plaint- 
iff's book  are  supported,  is  a  matter  addressed  to  the  judgment 
of  the  auditor  whose  province  it  is  to  find  such  facts  as  the  evi- 
dence will  warrant.  But  the  fact  that  charges  stand  upon  the 
book  and  the  book  is  proved,  does  not  necessarily  bind  the  audi- 
tor to  treat  the  book  as  prima  facie  evidence  that  the  charges 
upon  it  are  true.  In  order  to  justify  the  auditor  in  allowing  any 
disputed  charge,  he  should  find,  as  matter  of  fact j  that  the  charge 
is  correct,  and  that  the  defendant  is  still  indebted  for  the  same ; 
and  the  auditor  would  not  be  justified  in  allowing  any  disputed 
charge  upon  proof  of  the  book,  unless  he  is  also  satisfied  from 
such  proof  or  other  proof  that  the  defendant  had  the  property  or 
services  so  charged  to  him ;  and  of  this  the  auditor  should  be 
convinced  by  a  fair  balance  of  the  evidence. 

III.  The  only  remaining  question  is,  whether  the  plaintiff's 
aocount  is  taken  out  of  the  operation  of  the  statute  of  limitations 
by  the  facts  found  and  reported  by  the  auditor.    The  substance 
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of  the  facts  stated  in  the  report  on  this  point  is  as  follows,  viz.: 
Kittredge  died  in  September,  1864,  and  the  auditor  does  not  find 
that  Battredge  made  any  express  promise  to  pay  the  plaintiff's  de- 
mands or  any  part  thereof,  within  six  years  next  before  the  de- 
cease of  said  Kittredge.  But  the  auditor  does  find  that  several 
times  within  said  six  years  said  Kittredge  agreed  to  settle  the 
accounts  between  him  and  the  plaintiff,  but  neglected  it.  But  on 
these  occasions  he  expressed  neither  any  unwillingness  nor  will- 
ingness to  pay  any  balance  that  might  be  found  on  settlement.  In 
the  summer  of  1861  said  Kittredge  called  at  the  plaintiff's  house 
with  his  account  book,  and  told  the  plaintiff  he  had  come  to  settle 
accounts.  The  plaintiff  being  at  breakfast,  Kittredge  said  he 
would  go  to  his  son  George's  (near  by)  and  would  settle  when  he 
came  back,  but  he  did  not  call.  In  1862  the  plaintiff  sent  to  said 
Kittredge,  by  the  plaintiff's  son,  to  have  Kittredge  come  to  the 
plaintiff's  house  and  settle  accounts.  Kittredge  then  told  the 
plaintiff's  son  that  he  could  not  attend  to  it  on  that  day,  but 
would  come  soon  and  settle.  The  plaintiff's  account  commenced 
in  May,  1848,  and  the  last  item  of  his  account  was  December, 
1861.  In  1857  said  Kittredge  signed  a  bank  note  as  surety  for 
the  plaintiff,  and  paid  it  for  him,  amounting  to  $201.  The  plaintiff 
at  that  time  turned  out  to  said  Kittredge  a  note  against  one  Al- 
drich  for  $90,  a  town  order  for  $50,  and  also  furnished  him  other 
means  with  which  to  pay  said  bank  note,  all  of  which  were  put 
into  the  running  account  by  the  plaintiff. 

The  main  question  is,  whether  upon  the  facts  of  this  case  there 
was  such  an  acknowledgment  of  these  demands  by  the  defendant 
as  will  justify  the  inference  of  a  promise  to  pay  them.  In  Phelps 
V.  Stewart  ^  Wood,  12  Vt.,  256,  it  was  held  that,  to  prevent  the 
operation  of  the  statute  of  limitations,  there  must  be  an  acknowl- 
edgment of  the  debt  as  still  due,  with  an  apparent  willingness  to 
remain  liable  for  it,  or  at  least  without  an  avowed  intention  to  the 
contrary.  It  was  there  held  that  an  unqualified  acknowledgment 
of  a  debt,  barred  by  the  statute  of  limitations,  as  unpaid  and 
still  subsisting,  is  evidence  from  which  a  new  promise  may  be  in* 
ferred.  In  Blake  ^  Hart  v.  Parleman^  13  Vt.,  674,  the  rule  laid 
down  in  Phelps  y.  Stewart  et  oZ.,  is  recognized  and  approved. 
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INBTT,  J.,  in  delivering  the  opinion  of  the  court  in  Blake  ^ 
rt  V.  Parfe??ian,  says:  "The  principle  to  be  deduced  from 
cases  on  this  subject,  both  English  and  American,  is  that,  in 
[ition  to  the  admission  of  a  present  subsisting  debt,  there  must 
either  an  express  promise  to  pay,  or  circumstances  from  which 
implied  promise  may  fairly  be  presumed."  In  that  case  the 
endant  requested  one  Williams  to  call  upon  the  plaintiffs  and 
tie  his  (defendant's)  account  with  them,  sajring  that  he  thought 
had  more  than  paid  them.  In  pursuance  of  said  request  said 
lliams  called  at  the  plaintiffs'  store  and  conversed  with  one 
the  plaintiffs  and  made  known  the  request  of  the  defendant, 
',  did  not  settle.  Again,  in  conversation  between  the  defendant 
1  said  Williams,  the  defendant  told  him  the  plaintiffs'  account 
s  not  settled.  It  was  held  that  these  acknowledgments  were 
Bcient  to  take  the  case  out  of  the  statute  of  limitations. 
In  Moore  v.  Stevens^  33  Vt.,  308,  Kellogg,  J.,  says:  "  The 
se  of  Phelps  v.  Stewart  et  al.y  12  Vt.,  256,  is  the  leading  case 
this  state  in  regard  to  the  character  and  sufficiency  of  acknowl- 
gments  relied  on  to  defeat  the  statute,  and  it  has  been  repeat-^ 
ly  recognized  and  approved  by  this  court."  It  was  there  held 
li  an  acknowledgment,  to  take  a  debt  out  of  the  statute  of  limi- 
tions,  must  be  of  such  a  nature  that  a  promise  to  pay  the  debt 
n  be  implied  from  it ;  but  when  the  admission  is  accompanied 
'  a  denial  of  liability  existing  at  the  time  of  the  admission,  no 
-omise  to  pay  the  debt  can  be  implied. 

In  Brewin  et  ux.  v.  Hetate  of  FarreU^  39  Vt.,  206,  the  plaint- 
's' testimony  tended  to  prove  that  in  1859,  Farrell  appUed  to 
neighbor  for  a  loan  of  $200,  saying  that  he  desired  to  use  it  for 
le  purpose  of  paying  his  sister  Bridget  for  some  cows  and  a 
)rse.  The  plaintiffs'  claim,  in  that  suit,  was  for  said  property, 
he  court  instructed  the  jury  that,  under  the  plea  of  the  statute 
f  limitations,  "  they  must,  in  order  to  render  a  verdict  for  the 
laintiffs,  find  a  distinct,  unqualified  acknowledgment,  unaccom- 
anied  with  any  unwillingness  on  the  part  of  Farrell  to  pay  the 
laintiffs  for  this  property,  within  six  years  prior  to  Farrell's 
ecease  and  prior  to  the  first  day  of  August,  1863."  It  was  held 
bat  these  instructions  were  correct.    Barbett,  J.,  in  delivering 
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the  opinion  of  the  court  in  that  case,  says :  "  The  proposition  of 
law,  embodied  in  the  instructions,  was  announced  by  Eoyce,  J., 
in  delivering  the  opinion  of  the  court  in  Phelps  v.  Stewart  et  oZ, 

12  Vt.,  264,  and  it  has  been  recognized  and  adopted  as  a  formu- 
lary, expressing  the  true  principle  and  rule,  ever  since.  The 
efficacy  of  such  acknowledgment  rests  in  the  fact  that  from  such 
acknowledgment  arises  the  implication  of  a  promise  to  pay.  If 
such  implication  is  rebutted  by  any  thing  accompanying  the  ac- 
knowledgment, of  course  it  could  not  prevail.  And  this  is  the 
idea  developed  by  Bennett,  J.,  in  Blake  ^  Hart  v.  Parleman^ 

13  Vt.,  574,  above  cited.  In  Bell  v.  Morriaony  1  Peters,  351, 
Story,  J.,  says :  "  If  there  be  no  express  promise,  and  a  promise 
is  to  be  raised  by  implication  of  law,  such  acknowledgment  ought 
to  contain  an  unqualified  and  direct  admission  of  a  previous  sub- 
sisting debt  which  the  party  is  liable  and  willing  to  pay."  It  has 
been  repeatedly  decided  that  the  acknowledgment  need  not  be 
made  to  the  creditor  himself,  or  even  to  his  agent  or  servant. 
Whitney  v.  Bigelow  4  Pick.,  110 ;  Holliday  v.  Ward^  3  Camp, 
32 ;  Blake  ^  Hart  v.  Parlemariy  13  Vt.^  574 ;  Brewin  et  tix,  v. 
JEstate  of  Farrellj  39  Vt.,  206.  We  may  regard  it  as  settled 
law  in  this  state  that  an  unqualified  acknowledgment  of  a  debt, 
barred  by  the  statute  of  limitations,  as  unpaid  and  still  subsisting, 
unaccompanied  by  any  unwillingness  to  pay  it,  is  evidence  from 
which  a  new  promise  may  be  inferred.  From  the  above  rule,  we 
deduce  the  following  proposition,  viz.,  that  an  unqualified  promise 
to  settle  book  accounts,  barred  by  the  statute  of  limitations,  is  a 
direct  admission  of  unsettled  accounts  existing  between  the  parties 
at  the  time  of  such  admission,  and  such  promise  to  settle  accounts 
when  unaccompanied  by  any  unwillingness  to  pay  the  balance,  if 
any,  implies  a  promise  to  pay  whatever  balance  should,  upon  such 
settlement,  be  found  due.  Applying  this  principle  to  the  facts  of 
this  case,  it  is  clear  that  if  the  auditor  found  an  unqualified 
promise  to  settle  the  accounts,  unaccompanied  by  any  unwilling- 
ness to  pay,  and  found  that  the  accounts  were  unsettled  at  the 
time  the  defendant's  promise  to  settle  them  was  made,  he  could, 
from  these  findings,  and  as  a  legitimate  consequence  thereof,  also 
find  an  implied  promise  to  pay  whatever  balance  should  be  found 
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due  on  the  accounts  to  which  the  defendant's  promise  to  settle 
accounts  related.  The  auditor  says  :  "  The  defendant  expressed 
neither  any  unwillingness  nor  willingness  to  pay  any  balance." 
Prom  this  finding  it  would  seem  that  the  promise  to  "  settle  ac- 
counts" was  unaccompanied  by  any  unwillingness  to  pay.  The 
question  ns  to  what  claims  the  defendant  intended  to  embrace  in 
his  promise  or  agreement  "  to  settle  accounts,"  is  for  the  auditor 
to  determine  from  the  fair  import  of  the  defendant's  language  in 
view  of  the  evidence  as  to  the  nature  of  their  dealings,  and  the 
hght  in  which  the  defendant  viewed  their  respective  claims  at  the 
time  of  his  agreement  to  settle.  What  claims  did  the  defendant 
understand  he  was  requested  to  settle  ?  What  claims  did  the  de- 
fendant, at  the  time  of  his  promise,  intend  to  settle  ?  Did  he  in- 
tend, by  his  promise  to  "  settle  accounts,"  to  include  all  matters 
properly,  chargeable  on  book  account,  or  to  settle  such  accounts 
only  as  arose  from  his  having  signed  and  paid  a  bank  note  for 
the  plaintiff,  and  the  plaintiff  having  furnished  means  for  that  pur- 
pose ?  The  intended  application  of  the  defendant's  promise  to 
the  demands  covered  by  it,  is  for  the  auditor  to  determine  and 
make  from  the  evidence  on  this  point.  Kimball  v.  JSstate  of  Bax- 
ter, 27  Vt.,  628 ;  Brewin  ^  wife  v.  JEstate  of  Farrell,  39  Vt., 
206.  The  result  is  that  the  judgment  of  the  county  court  is  re- 
versed and  the  cause  is  remanded  for  a  new  trial. 

24 
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RuFUS  C.  Lund  v.  William  D.  Dawes,  and  others. 
D^ositian. 

The  fonn  of  the  certificate  and  caption  preecribed  by  law  1b  a  part  of  the  law  relat 
ing  to  depoBltions,  and  it  should  bo  observed  in  matters  of  snbstanee  as  maeh  as 
any  other  part  of  the  law  upon  the  subject. 

Where  in  the  certificate  the  magistrate  followed  the  printed  form  without  regard  to  the 
name  of  the  deponent  or  the  initials  of  her  name,  and  certified  that  personally  ap- 
peared A  B  and  made  oath,  etc.,  the  deposition  was  htid  inadmissible. 

The  certificate  of  the  magistrate  taking  the  deposition  must  show  that  the  person  mak- 
ing the  deposition  made  oath  to  it  as  prescribed  by  the  statute;  and  this  being 
matter  of  substance,  its  omission  can  not  be  obviated  by  parol  testimony. 
'The  deponent  being  in  feeble  health  is  the  cause  of  taking  the  deposition/*  is  an  in- 
sufficient reason  for  taking  it.  It  should  appear  in  addition  that  her  feeble  health 
rendered  her  incapable  of  trarehng  and  appearing  at  court. 

Trespass.  Plea,  the  general  issue  and  notice.  Trial  by  jury, 
December  terra,  1867,  Steele,  J.,  presiding.  Verdict  for  the 
plaintiff.     Exceptions  by  the  defendant. 

On  trial  the  defendants  offered  in  evidence  the  deposition  of 
^'  Sylvina  Annis,  to  which  the  plaintiff  objected  because  it  did  not 

appear  that  the  deponent  swore  to  it,  and  because  the  cause  of 
its  being  taken  was  insuflBcient.  The  defendants  insisted  that  the 
deposition  was  not  open  to  either  of  these  objections,  but  if  it  was, 
they  offered  to  show  by  parol  evidence,  that  in  fact  it  was  properly 
sworn  to,  and  that  the  deponent  was  too  sick  to  attend  court. 
The  court  refused  to  hear  any  such  evidence  and  ruled  that  the 
deposition  was  inadmissible,  to  which  the  defendants  excepted. 

The  certificate  and  caption  is  as  follows : 

"  STATE  OP  VERMONT,  )  At  Groton  in  the  county  of  Cale- 
CALEDONIA  COUNTY,  S8.  )  donia,  this  2d  day  of  December,  A. 
D.  1867,  personally  appeared  A  B  and  made  oath  that  the  fore- 
going deposition  by  her  subscribed,  contains  the  whole  truth  and 
nothing  but  the  truth. 

"  The  above  deposition  is  taken  at  the  request  of  A.  H.  Ricker 
to  be  used  in  a  cause  to  be  heard  and  tried  by  the  county  court 
to  be  held  at  St.  Johnsbury  in  said  county,  on  Tuesday  the  8d  day 
of  December,  1867,  in  which  cause  Rufus  C.  Lund  is  plaintiff  and 
A.  H.  Ricker,  Wm.  and  Artemas  Dawes  and  others  are  defendants. 
The  deponent  being  in  feeble  health  is  the  cause  of  taking  the 
deposition,  and  the  adverse  party  was  notified  and  did  attend." 
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This  was  duly  certified  and  signed  by  the  magistrate. 
Jonathan  BosSj  for  the  defendants. 
Leslie  ^  Rogers,  for  the  plaintiff. 

The  opinion  of  the  court  was  delivered  by 

Wilson,  J.  The  only  question  in  this  case  is  whether  the  dep- 
osition of  Sylvina  Annis  was  properly  excluded  by  the  county 
court.  It  is  objected  by  the  plaintiff,  first,  that  it  does  not  appear 
from  the  certificate  of  the  magistrate  that  the  deponent  ever  made 
oath  to  the  deposition ;  second,  that  the  cause  alleged  for  tak- 
ing the  deposition  is  insufficient.  Section  13  of  chapter  36  of  the 
General  Statutes  provides,  among  other  things,  that  every  witness 
making  a  deposition,  shall  be  carefully  examined ;  and,  Ijeing 
sworn,  the  authority  taking  it  shall  certify  such  deposition  in  the 
form  prescribed  by  law.  The  form  of  the  certificate  and  caption 
of  a  deposition,  prescribed  by  law,  is  given  in  No.  30  of  chapter 
127  of  said  statutes.  The  introductory  pail  of  that  chapter  pro- 
vides, that  the  forms  therein  contained,  in  the  several  courts  in 
this  state,  and  other  proceedings,  shall,  as  near  as  circumstances 
will  admit,  be  adopted  and  used ;  but  alterations  may  be  made 
and  allowed  by  the  courts  when  necessary  to  adapt  them  to  changes 
in  the  law.  The  form  of  the  certificate  and  caption  prescribed  by 
law  is  a  part  of  the  law  relating  to  depositions,  and  it  should  be 
observed  in  matters  of  substance  as  much  as  any  other  part  of  the 
law  upon  the  subject. 

It  is  of  course  understood  by  the  profession,  that  the  true  name 
of  any  person  to  whom  the  form  relates  should  be  inserted  in  the 
appropriate  place  or  places.  In  the  form  prescribed  for  the  cer- 
tificate of  the  oath  to  be  taken  by  the  deponent,  the  letters,  A  B, 
are  used  as  indicating  the  place  in  the  certificate  at  wliich  the 
deponent's  name  shall  be  inserted.  It  appears  that  the  magistrate, 
either  from  want  of  experience  or  inadvertently,  (from  the  latter 
cause  quite  likely,)  followed  the  printed  form,  substituting  the 
word  her,  in  the  place  of  him,  without  regard  to  the  name  of  the 
deponent,  or  initials  of  her  name,  and  certified  tliat,  personally 
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appeared  A  B  and  made  oath  that  the  foregoing  deposition  by  her 
subscribed,  contained  the  whole  truth  and  nothing  but  the  truth. 
The  certificate  shows  that  somebody  therein  named  A  B  made 
oath  to  the  deposition,  and  that  the  A  B  who  made  oath  to  the 
deposition  is  a  female,  but  the  certificate  does  not  show  that  the 
deponent  made  oath  to  it.  It  is  very  clear  from  the  statute  above 
cited  and  from  the  decisions  in  this  state,  that  the  certificate  of 
the  authority  taking  the  deposition  must  show  that  the  person, 
making  the  deposition,  made  oath  to  it  as  prescribed  by  the  stat- 
ute ;  and  this  being  matter  of  substance,  its  omission  can  not  be 
obviated  by  parol  testimony.  Chipman  v.  Tuttle^  1 D.  Chip.,  179  ; 
Pingry  v.  Wasliburn^  1  Aik.,  264. 

As  to  the  cause  of  taking  the  deposition.  The  third  subdi- 
vision of  section  3  of  chapter  36  of  the  General  Statutes,  provides 
that  the  deposition  of  a  witness  may  be  taken,  "  when,  by  reason 
of  age,  sickness,  or  other  bodily  infirmity,  he  is  rendered  incapa- 
ble of  traveling  and  appearing  at  court."  The  magistrate  says, 
^'  the  deponent  being  in  feeble  health  is  the  cause  of  taking  the 
deposition."  The  words  "  being  in  feeble  healtV^  import  that  the 
person,  in  such  health,  is  weak,  sickly,  debilitated  by  disease,  or 
by  age  or  decline  of  life.  But  the  diflBculty  is,  the  magistrate 
omitted  to  certify  that  the  feeble  health  of  the  witness  rendered 
her  incapable  of  traveling  and  appearing  at  court.  It  is  claimed 
by  the  defendants'  counsel  that  parol  evidence  is  admissible  to 
show  that  the  witness  was  too  sick  to  attend  court.  We  think  the 
ovidence  offered  on  this  point  was  properly  rejected.  To  require 
or  allow  the  trial  of  the  merits  of  a  cause  to  be  suspended,  in 
order  to  supply,  by  parol  evidence,  any  omission  in  the  certificate 
or  caption  of  a  deposition  offered  in  evidence,  would  be  intolerable. 
It  must  appear  that  the  deposition  was  taken  for  a  statute  cause^ 
and  the  certificate  of  the  magistrate  must  show  prima  facie  that 
the  statute  cause  for  taking  the  deposition  existed  at  the  time  of 
taking  it.  The  statute,  under  which  the  deposition  in  question 
was  taken,  does  not  make  the  age,  sickness,  or  other  bodily  in- 
firmity of  the  witness  a  cause  for  taking  his  deposition,  unless 
he  is  thereby  rendered  incapable  of  traveling  and  appearing  at 
court.     In  order  to  have  made  the  deposition  of  Sylvina  Annis 
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prima  facie  admissible,  in  respect  to  the  cause  of  taking  it,  it 
should  appear  from  the  certificate  of  the  magistrate,  not  only  that 
she  was  then  in  feeble  health,  but  also  that  her  feeble  health  ren- 
dered her  incapable  of  traveling  and  appearing  at  court. 
The  judgment  of  the  county  court  is  affirmed. 


Stewart  Harvey  v.   Jane   6.   Harvey.  . 

Tenant  in  Dower.     Waste.    Statute. 

A  tenant  in  dower  having  conducted  in  relation  to  the  estate  as  a  prudent  man  woulil 
wiUi  his  own  absolutely,  it  was  held  to  be  a  sufficient  compliance  with  the  statute  in 
respect  to  waste,  Gen.  Sts.  chapter  55,  §  13. 

When  the  price  of  material  and  labor  is  unusually  high,  such  tenant  may  properly  de- 
lay, a  reasonable  time,  in  making  repairs,  in  order  that  they  may  be  made  at  a  rea- 
sonable expense,  where  it  does  not  appear  that  the  want  of  repair  is  causing  any 
immediate  injury  to  the  estate. 

The  decision  of  the  county  court  as  matter  of  law,  that  the  fiicts  found  did  not  consti- 
tute waste  under  the  circumstances,  held  correct. 

Action  on  the  case  for  waste  alleged  to  have  been  committed 
by  the  defendant  on  premises  occupied  by  her  as  tenant  in 
dower,  as  the  widow  of  Stewart  Harvey  first,  deceased.  Plea, 
the  general  issue.  Trial  by  jury,  June  term,  1868,  Steele,  J.,. 
presiding.  The  plaintifif  is  an  heir  of  said  Stewart  Hai'vey,  and 
owner  of  one-seventh  of  the  remainder  or  reversion  of  said 
dower. 

On  trial  it  was  claimed  by  the  plaintifif,  and  his  testimony  tended 
to  show,  that  the  buildings  were  greatly  depreciated  in  value  for 
want  of  necessary  repairs ;  that  the  defendant  had  peimitted  a 
valuable  muck-bed  to  be  dug  up  and  carried  away ;  and  the  defend- 
ant had  from  year  to  year,  for  the  space  of  seven  or  eight  years, 
allowed  one  D.  Harvey  to  cut  and  draw  away  the  forage  growing 
on  said  premises,  and  for  want  of  proper  manuring  and  cultivation 
they  had  become  unproductive  and  comparatively  valueless.  The 
plaintiff  claimed  that  these  facts  constituted  waste  under  the 
statute. 
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The  defendant's  endence  tended  to  prove  that  the  premises  had 
feeen  kept  in  such  repair  and  condition  that,  if  the  house  should 
fee  repainted,  the  premises  as  a  whole  would  be  in  a  better  condi- 
tion than  when  they  were  assigned  to  the  defendant. 

The  court  found  as  a  matter  of  fact  that  the  buildings  and 
fences  were,  except  in  the  matter  of  paint,  in  as  good  repair  as  it 
would  be  profitable  or  reasonable  to  keep  buildings  and  fences 
upon  such  a  place,  and  of  such  age,  and  that  the  defendant 
had  from  time  to  time  made  repairs  and  improvements,  and  re- 
built portipns  of  the  fence,  but  that  owing  to  high  prices  of  nails, 
lumber,  paints  and  oils,  and  labor,  she  had  deferred  making  some 
repairs  until  these  things  should  be  cheaper ;  and  the  court  found 
that  the  delay  was  reasonable,  and  that  the  defendant  has,  in  re- 
lation to  the  buildings,  fences,  and  lands,  conducted  as  a  prudent 
man  would  with  respect  to  the  same,  if  it  had  been  his  own  abso- 
lutely, and  that  in  fact  no  waste  had  been  permitted  or  conunitted. 
The  land  is  not  in  as  high  a  state  of  cultivation  as  it  was  eight 
years  ago,  and  the  buildings  have  unavoidably  decayed-  Some 
hay  has  been  drawn  from  the  land,  and  some  manure  drawn  back, 
by  her  son  Dimcan  Harvey,  but  more  has  been  drawn  away  than 
back.  The  property  was  valued  and  appraised,  when  assigned  to 
the  widow,  at  from  $600  to  $700,  and  consists  of  an  old  story  and 
one-half  house,  out-buildings,  and  three  acres  of  land.  The  court 
decided  as  a  matter  of  law  that  it  was  fiot  necessarily  waste,  that 
the  land  was  not  kept  by  the  widow  in  as  high  a  state  of  cultiva- 
tion as  when  assigned  to  her ;  or  that  she  sold  the  hay  from  the 
limd ;  or  that  she  allowed  her  son,  a  brother  of  the  plaintiff,  to 
drive  and  draw  loads  across  it ;  and  that  an  action  would  not  lie 
for  a  want  of  repair,  until  the  tenant  in  possession  had  had  a 
reasonable  opportunity  to  remedy  it ;  and  that  if  the  want  of  re- 
pair was  causing  no  immediate  injury,  the  tenant  in  possession 
might  pay  a  reasonable  regard  to  the  very  high  price  of  materials 
and  labor,  and  wait  a  reasonable  time  for  prices  to  become  re- 
duced to  the  ordinary  level.  The  court  was  satisfied  that  the 
muck  bed  was  of  some  value,  but  that  it  was  not  of  sufficient 
Talue  so  that  its  removal  has  been  of  any  material  damage  to  the 
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place.    It  was  not  entirely  removed,  and  is  so  situated  that  it  will 
soon  fill  again. 

The  court  rendered  judgment  for  the  defendant  to  recover  her 
costs.     Exceptions  by  the  plaintiif. 

Stewart  Harvey^  pro  se. 

Bliss  N.  Davis  and  C.  H,  Davis,  for  the  defendant. 

The  opinion  of  the  court  was  delivered  by 
Wilson,  J.  This  is  an  action  on  the  case  for  waste  alleged  to 
have  been  committed  by  the  defendant  on  premises  occupied  by 
her  as  tenant  in  dower,  as  the  widow  of  Stewart  Harvey  first, 
deceased.  It  appears  that  the  plaintiff  is  an  heir  of  said  Stewart 
Harvey,  and  owner  of  one-seventh  of  the  reversion  of  said 
dower.  Upon  the  evidence  the  comity  court  found,  among  other 
things,  that  the  defendant  has,  in  relation  to  the  buildings,  fences, 
and  lands,  conducted  as  a  prudent  man  would  with  respect  to  the 
same  if  it  had  been  his  own  absolutely,  and  that  in  fact  no  waste 
had  been  permitted  or  committed.  They  decided  as  matter  of 
law  that  the  facts,  found  by  them  and  detailed  in  the  bill  of  ex- 
ceptions, did  not  constitute  waste  under  the  circumstances.  We 
find  no  error  in  the  ruling  of  the  county  court. 

Section  13  of  chapter  66  of  the  General  Statutes  provides 
"  that  no  woman  who  shall  be  endowed  of  any  lands,  tenements,  or 
hereditaments,  shall  commit  or  suffer  any  waste  on  the  same,  but 
shall  maintain  the  houses,  and  tenements,  with  the  fences  and 
appurtenances,  of  which  she  shall  be  endowed,  in  good  repair 
during  her  term,  and  leave  the  same  in  good  repair  at  the  expira- 
tion thereof,  and  shall  be  liable  to  the  person  owning  the  rever- 
sion for  all  damages  occasioned  by  any  waste  committed  or 
snfifered  by  her."  The  authorities  are  abundant  to  show  it  is  the 
duty  of  a  tenant  in  dower  to  maintain  the  estate,  of  which  she  is 
endowed,  in  good  repair  during  her  term,  and  to  leave  the  same 
in  good  repair  at  the  expiration  thereof.  But  no  one  can  suppose 
it  a  reasonable  construction  of  the  statute  that  she  shall  be  held 
to  a  more  rigid  rule  in  respect  to  the  estate  than  would  be  ob- 
served by  a  prudent  man  of  his  own  estate  absolutely,  while  occu- 
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pying  it  and  intending  to  keep  it  for  a  homesteads  It  is  not  found 
by  the  county  court  that  drawing  loads,  by  the  defendant's  son, 
across  the  premises,  nor  the  removal  of  the  muck-bed,  was  any 
material  damage  to  the  place.  In  relation  to  buildings,  there  are 
times  when  they  are  more  or  less  out  of  repair,  and  prudent  men, 
in  fixing  the  time  they  will  repair  them,  ordinarily  pay  reasonable 
regard  to  the  price  of  materials  and  labor,  when  they  can  do  so 
without  immediate  injuiy  to  the  property.  It  does  not  appear 
that  the  want  of  repair  of  the  buildings  in  question  was  causing 
any  immediate  injury  to  the  estate.  And  in  view  of  the  very  high 
price  of  materials  and  labor  during  almost  the  entire  period  she 
has  occupied  the  premises,  we  think  the  defendant  could  properly 
delay,  a  reasonable  time,  to  make  the  repairs  she  has  deferred,  in 
order  that  they  might  be  made  at  such  reasonable  expense  as  the 
nature  of  the  repairs  and  condition  of  the  estate  would  reasona- 
bly require.  To  hold  the  defendant  liable  upon  the  facts  of  this 
case  would  give  the  statute  a  construction  not  authorized  by  its 
language  or  spirit. 

The  judgment  of  the  county  court  is  affirmed. 


James  Hubbard  v.  George  W.  Hunt. 
Trespass,     Bailment,     Liability, 

A  rode  with  B  Arom  Barton  to  Newport,  knowing  that  B  had  hirod  the  team  to  go 
only  to  Barton,  bnt  exercised  no  control  over  it.  HeUf  that  A  wa«  not  Uable  as  a 
trespaaser  to  the  baUor  of  the  team. 

'Trespass  for  a  horse,  wagon  and  harness.  Plea,  the  general 
issue.  Trial  by  jury,  June  term,  1868,  Steele,  J.,  presiding. 
Verdict  for  the  defendant. 

The  plaintiff's  evidence  tended  to  show  that  the  defendant 
(Hunt)  with  one  Hubbard  Quimby,  now  of  parts  unknown,  hired 
said  horse,  wagon  and  harness,  to  go  to  Lyndon  Centre  and  no 
further,  and  that  the  said  Hunt  and  Quimby,  without  right,  drove 
said  horse  and  wagon  from  Lyndon  Centre  to  Barton,  and  thence 
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to  Irasburgh,  and  from  there  to  Newport,  Vermont,  where  they 
left  said  team  and  never  returned  the  same  to  the  plaintiff;  and 
that  the  plaintiff  was  put  to  large  expense  in  recovering  his  team, 
and,  by  reason  of  heavy  rains,  the  roads  were  almost  impassable, 
and  that  his  horse  was  much  injured,  as  was  likewise  his  wagon. 

The  defendant  gave  evidence  tending  to  show  that  he  had  noth- 
ing to  do  with  the  hiring  of  the  team ;  that  the  said  Hubbard 
Quimby  infoimed  him  that  he  had  hired  the  team  to  go  to  Barton, 
and  invited  the  defendant  to  ride  with  him,  as  the  defendant  was 
iijoing  to  take  the  train  that  night  to  go  north  to  Newport  and 
Canada,  and,  at  the  invitation  of  said  Hubbard  Quimby,  rode  with 
him.  The  plaintiff^s  counsel  requested  the  court  to  charge  the 
jury,  if  they  found  that  Quimby  hired  the  team  to  go  to  Barton 
and  no  further,  and  so  informed  the  defendant  (Hunt)  as  his  evi- 
dence tended  to  .show,  that  when  Himt  went  with  Quimby  in  said 
team  from  Barton  to  Irasburgh  and  Newport,  he  became  equally 
a  trespasser  with  the  said  Quimby,  and  liable  to  said  action ;  but 
the  court  refused  so  to  charge  the  jury,  but  did  charge  them  that 
though  the  said  defendant  knew  said  Quimby  hired  the  team  to  go 
to  Barton  and  no  further,  still,  if  he  merely  rode  from  Barton,  by 
invitation  of  said  Quimby,  and  exercised  no  control  over  the  team, 
he  would  not  be  liable.  To  the  refusal  to  charge  as  requested,, 
and  to  the  charge  as  made,  the  plaintiff  excepted. 

George  C.  ^  George  W.  Cahoon^  for  the  plaintiff,  cited  Ri- 
ford  V.  Mo7itgomery^  7  Vt.,  411 ;  Sivift  v.  Mosely  et  al.^  10  Vt., 
208;  JSdivards  v.  Edwards,  11  Vt.,  689;  Grant  v.  King,  14 
Vt.,  367 ;  Buckmaster  v.  Mower  et  ah,  21  Vt.,  204 ;  Gray  v. 
Stevens,  28  Vt.,  1 ;  Strong  v.  Adams,  30  Vt.,  221 ;  Courtis  v. 
Cane,  32  Vt.,  232 ;  Bucklin  v.  Beah  et  al,  38  Vt.,  653  ;  Tinker 
V.  Mtrrrill  et  ah,  39  Vt.,  477 ;  Doty  v.  Hawkins,  6  N.  H.,  247. 

0.  S.  Burke  and  W.  A.  Pierce,  for  the  defendant,  cited  Lang- 
don  et  al  v.  Bruce,  27  Vt.,  657  ;  Stone  v.  Knapp,  29  Vt.,  501. 

The  opinion  of  the  court  was  delivered  by 
Wilson,  J.    This  is  an  action  of  trespass  for  a  horse,  wagon 
and  harness,  and  comes  into  this  court  on  exceptions  taken  by 
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the  plaintiff  to  the  refusal  of  the  court  to  charge  as  requested, 
and  to  the  charge  as  made.  The  plaintiff's  counsel  requested  the 
court  to  charge  the  jury,  "  If  they  found  that  Quimby  hired  the 
team  to  go  to  Barton,  and  no  further,  and  so  informed  the  defend- 
ant, Hunt,  as  his  evidence  tended  to  show,  that  when  said  Hunt 
went  with  said  Quimby  in  said  team  from  Barton  to  Irasburgh 
and  Newport,  he  became  equally  a  trespasser  with  said  Quimby, 
and  liable  to  said  action."  We  think  the  plaintiff's  request  was 
properly  refused.  No  question  was  made  but  that  the  defendant 
rode  with  Quimby,  in  the  team,  from  Barton  to  Newport,  and  the 
defendant's  evidence  does  not  tend  to  show  that  Quimby  hired 
the  team  to  go  any  further  than  Barton,  or  that  the  defendant 
supposed  that  Quimby  hired  the  team  to  go  to  Newport ;  so  that, 
upon  the  plaintiff's  theory  of  the  case  as  indicated  by  his  request, 
if  it  had  been  sound  law,  there  would  not  have  been  much,  if  any 
thing,  against  a  verdict  for  the  plaintiff.  The  plaintiff's  request 
goes  upon  the  ground  that  the  fact  that  the  defendant  merely  rode 
with  Quimby  with  knowledge  that  Quimby  hired  the  team  to  go  to 
Barton,  and  no  further,  made  the  defendant  a  trespasser,  even 
though  he  exercised  no  control  over  the  team  or  Quimby.  This 
proposition  of  the  plaintiff  can  not  be  sustained  by  the  authority 
of  any  well  considered  case,  nor  upon  principle.  •  To  constitute 
the  defendant  a  trespasser  it  was  not  necessary  for  the  plaintiff  to 
prove  that  the  defendant  had  any  knowledge  or  information  as  to 
the  terms  of  the  bailment  of  the  team  to  Quimby ;  but  the  ques- 
tion whether  the  defendant  was  liable  depended  upon  his  own 
acts  in  respect  to  the  team,  and  not  on  his  information  as  to 
whether  Quimby  had  a  right  to  go  with  the  team  from  Barton  to 
Newport.  Suppose  that  Quimby  had  overtaken  the  defendant 
just  after  he  left  Barton  for  Newport  and  invited  him  to  ride, 
saying  to  him  that  he  hired  the  team  to  go  only  to  Barton,  bat 
had  concluded  to  go  on  to  Newport,  and  the  defendant  had  ac- 
cepted the  invitation,  riding  with  Quimby,  but  exercising  no  con- 
trol over  the  team,  it  would  be  a  very  harsh  rule  to  hold  that 
riding  with  Quimby,  under  such  circumstances,  either  with  or 
without  knowledge  that  Quimby  would,  by  going  to  Newport, 
exceed  his  authority  as  to  the  use  of  the  team,  would  constitute 
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fte  defendant  a  trespasser.     Again,  suppose  that  Quimby   had 
told  the  defendant,  and  he  had  no  knowledge  or  belief  to  the  con- 
trary, that  he  (Quimby)  hired  the  team  to  go  to  Barton  and  from 
that  place  to  Newport,  and  the  defendant  had,  in  going  from  Bar- 
ton to  Newport,  exercised  control  over  the  team,  he  would  be  a 
trespasser,  if  the  use  of  the  team  from  Barton  to  Newport  was 
not  authorized  by  the  owner,  notwithstandmg  his  ignorance  of  the 
fict  that  Quimby  hired  the  team  to  go  to  Barton  and  no  further. 
Ab  to  the  charge  given  to  the  jury,  the  court  told  them  "  That 
though  the  defendant  knew  said  Quimby  hired  the  team  to  go  to 
Barton  and  no  further,  still,  if  he  rode  from  Barton,  by  invitation 
of  Quimby,  and  exercised  no  control  over  the  team,  he  would  not 
be  liable."     By  the  charge  the  only  question  in  the  case  was 
briefly  and  correctly  presented  to  the  jury.     The  words  in  the 
dmrge, "  if  the  defendant  merely  rode  from  Barton,  by  invitation  of 
siid  Quimby,  and  exercised  no  control  over  the  team,  he  would  not 
be  liable,"  cover  the  whole  ground.    They  made  the  plaintiff's 
light  of  recovery  depend  on  the  finding  of  the  jury  that  the  de- 
fsodwat  did  exercise  control  over  the  team  ;  and  from  the  charge 
Ae  jury  must  have  understood  that,  if  they  found  that  the  de- 
fendant, by  his  acts  or  declarations,  either  directly  or  through 
<iBi«by,  in  respect  to  the  team,  did  exercise  control  over  it,  the 
plaintiflF  would  be  entitled  to  recover ;  but  the  jury  failing  to  find 
sBch  (act,  the  defendant  was  entitled  to  their  verdict. 
The  judgment  of  the  county  court  is  affirmed. 
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Samuel  Bruce  v.  Willard  Hastings.* 

Assumpsit.     Statute  of  Frauds.      Consideration.     Partnership. 
Tenants  in  Common.     Cojitract. 

The  defondant  having  bargained  with  N  for  his  ftirm,  stock  and  produce,  agreed  wUfa 
the  plaintiff  that  they  together  would  carry  out  the  contract  with  N,  sell  the  prop- 
erty in  a  short  time  and  divide  the  profits.  The  defendant  took  no  deed  of  the  Cum, 
but  had  it  deeded  directly  to  the  penH)ns  to  whom  the  plaintiff  and  the  deftodaBt 
sold  it  in  parcels,  and  all  the  property  was  sold  in  N*9  name.  The  defendant  re- 
ceived the  proceeds  of  the  sales.  Held^  that  the  plaintiff  could  maintain  an  aetkis 
of  agaumpait  to  recover  of  the  defendant  his  share  of  the  profits. 

Held,  that  the  agreement  between  the  plaintiff  and  the  defendant  to  sell  and  divide  Uw 
profits,  though  not  in  writing,  was  not  within  the  statute  of  fVauds. 

Heid,  that  the  plaintiff  having  advanced  money  to  the  defendant  to  be  paid  to  N  for 
the  property,  and  having  otherwise  aided  the  defendant  in  the  purchase  and  sale  of 
the  property,  relying  upon  the  defendant's  promise  to  give  the  plaintiff  a  poitiott  of 
profits,  the  agreement  was  founded  on  sufficient  consideration. 

Assumpsit.      Plea,  the  general  issue.     Trial   by  jury,  June 
term,  1867,  Steele,  J.,  presiding. 
^.  On  trial  it  appeared  that  the  plaintiff's  claim  was  for  one  half 

tlie  profits  whicli  accrued  from  the  purchase  and  sale  of  a  farm, 
stock  and  produce.  The  plaintiff  testified  that  the  defendant  had 
obtained  the  refusal  of  the  farm,  stock  and  produce  of  one  Nelson, 
at  a  price  named,  and  proposed  to  him,  the  plaintiff,  to  complete 
the  trade,  if  the  plaintiff  would  enter  into  the  speculation  with 
him ;  that  their  plan  of  operations  was,  to  buy  the  property,  and 
then  sell  the  real  estate  in  parcels  and  tlie  personal  property  at 
auction,  or  to  sell  the  wliole  in  some  manner  which  they  should 
find  advisable,  so  as  to  clear  the  matter  up  in  a  short  time ;  that 
the  plaintiff  accepted  the  proposition,  and  that  he  and  the  defend- 
ant bought  tlie  property  of  Nelson  in  accordance  with  the  refusal 
the  defendant  had  obtained,  but  took  no  deed  ;  that  as  they  sold 
the  real  estate  to  different  parties.  Nelson  deeded  directly  to  these 
parties,  and  the  most  of  the  |)ersonal  property  was  sold  at  auction 
in  Nelson's  name ;  that  the  profits  of  the  enterprise  were  over  one 
thousand  dollars,  and  that  by  the  agreement  the  plaintiff  was  to 
have  one  half  of  the  sum  so  cleared,  and  the  defendant  had  that 
amount  of  money  wliich  belonged  to  him,  the  plaintiff. 

•Tried  in  1867. 
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The  defendant  denied  any  such  agreement.  The  original  bar- 
gain with  Nelson  was  made  by  the  defendant  before  he  had  any 
talk  with  the  plaintiflF,  and  Nelson  was  not  informed  by  the  de- 
fendant that  any  one  besides  the  defendant  was  to  be  interested 
in  the  trade. 

The  original  bargain  was  merely  a  refusal  of  the  property  at  a 
price  named.  The  refusal  was  evidenced  by  a  written  bond  or 
contract  which  was  not  produced.  There  was  no  written  agree- 
ment of  any  kind  between  the  plaintiff  and  the  defendant.  The 
plaintiflF  claimed  that  after  the  defendant  closed  the  trade  in  ac- 
cordance with  the  refusal,  Nelson  asked  him,  the  plaintiff,  if  lie 
was  interested  in  the  trade,  and  he  told  him  he  was.  The  plaintiff 
testified  that  he  was  to  share  equally  with  the  defendant ;  that 
nothing  was  said  about  losses,  but  if  there  had  been  a  loss  he  did 
not  know  why  he  sliould  not  have  had  to  share  it ;  that  if  there 
had  been  a  loss  he  should  have  paid  one  half  of  it. 

Belden  testified  that  Bruce,  the  plaintiff,  told  him  before  tlie 
auction  that  he  "was  jointly  interested"  with  the  defendant. 

When  the  evidence  was  closed  on  both  sides,  the  defendant 
moved  that  the  plaintiff  become  nonsuit,  first,  because  the  action 
should  be  account  instead  of  assumpsit ;  second,  because  the  con- 
tract was  within  the  statute  of  frauds ;  third,  because  the  contract 
was  without  consideration. 

The  court  rendered  judgment  that  the  plaintiff  become  nonsuit, 
to  which  the  plaintiff  excepted. 

Henry  C,  Belden  and  Thomas  Bartlett^  for  the  plaintiff. 

Were  the  parties  jointly  interested  in  that  sense,  and  to  that  ex- 
tent, which  would  preclude  the  plaintiflTs  right  to  recover  in  as- 
sumpsit ?  This  transaction  can  not  be  treated  as  one  of  that  class 
where,  strictly  speaking,  there  was  no  capital  stock,  and  as  a 
joint  contribution  of  labor,  skill  and  industry  to  the  common 
business. 

In  order  to  create  a  partnership  inter  «e,  the  parties  must  have 
a  mutual  interest  in  the  capital  stock,  which  is  the  subject  matter 
of  the  speculation,  or,  in  other  words,  they  must  be  joint  own- 
ers of  the  property,  where  the  business  carried  on  between  them 
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involves  any  property,  and  where  there  is  no  stipulation  to  (!» 
contrary.  3  Kent's  Com.,  24;  Story  on  Part.,  37-70;  Waisoii 
on  Part.  (1st  Am.  ed.),  25. 

Whether  the  remedy  may  be  assumpsit,  or  must  be  account 
depends  upon  whether  the  plaintiff  had  any  property  in  the  sob- 
ject  matter  of  the  transaction,  and  so  in  the  specific  money  for 
which  it  was  sold,  or  whether  the  form  of  contract  was  only  t 
mode  of  determining  his  compensation  for  the  assistance  whidk 
he  contributed  to  the  defendant  in  the  purchase  and  sale  of  the 
property.     Mattocks  v.  Lyman  et  al.^  16  Vt.,  113. 

The  defendant's  second  objection  is  answered  in  TrofvbridgeY. 
Wetherbee,  11  Allen,  361. 

The  defendant's  third  objection  rests  upon  the  ground  that  the 
contract  is  without  consideration.  The  plaintiff's  testimony  tends 
to  show  that  the  defendant  could  not  have  consummated  Lis  con^ 
tract  with  Nelson  unless  he  had  pledged  to  Nelson  his  individual 
credit,  and  that  he  did  pledge  his  credit  before  Nelson  permitted 
the  defendant  to  sell  the  property.  And  this  certainly  can  not  be 
construed  to  be  anything  but  a  benefit  to  the  defendant,  and  its  so^ 
being  a  benefit  is  most  certainly  a  suflBcient  consideration  for  the 
contract. 

Timothy  P.  Medfield,  for  the  defendant. 

Assumpsit  does  not  lie  to  adjust  this  matter  between  the  par- 
ties. It  involves  an  adjustment  of  all  the  gains  and  losses  of  the 
several  sales  of  personal  and  real  estate ;  the  time,  labor  and 
expenses  of  the  defendant,  the  expenses  of  the  auction,  of  scrive- 
ners and  surveyors,  stamps  and  deeds:  which  can  only  be  ad- 
justed in  the  action  of  account.     CoUamer  v.  Foster j  26  Vt,  754. 

The  contract  was  to  purchase  an  interest  in  real  estate,  aad 
therefoi-e  within  the  statute  of  frauds.  Davis  v.  jParr,  26  Tt, 
592 ;  Ballard  v.  Bond,  32  Vt.,  355.  The  defendant  had,  by 
virtue  of  his  bond,  an  "  interest  in  land."  The  plaintiff  pur- 
chased one  moiety  of  it  at  the  contract  price.  Clearly  the 
plaintiff  could  not  sue  the  defendant  for  not  allowing  him  to  oe- 
cupy  and  enjoy  his  share,  or  for  not  conveying  to  him.  If  the 
plaintiff  could  not  sue  for  the  breach  of  the  contract,  or  for  tiie 
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property  attempted  to  be  conveyed,  then  he  can  not  sue  for  the 
avails  of  such  property  when  converted  into  money.  Could  this 
defendant  have  sued  the  plaintiflF,  in  case  of  loss,  for  one  half  the 
money  paid  Nelson  ? 

The  contract  is  naked  of  any  legal  consideration.  The  only 
con^deration  is  the  mutual  promise  to  convey  and  to  pay  for  an 
interest  in  land.  No  action  could  be  sustained  by  the  defendant 
for  one  half  the  money  paid  Nelson  for  the  land.  Neither  could 
the  plaintiff  sustain  an  action  for  one  half  the  avails  of  the  land. 
A  promise,  not  legally  binding,  is  not  a  legal  consideration  for 
the  promise  of  another. 

The  opinion  of  the  court  was  delivered  by 

Wilson,  J.  This  is  an  action  of  assumpsit  to  recover  one  half 
the  profits  which  accrued  from  the  purchase  and  sale  of  a  farm, 
stock  and  produce.  The  defendant  insists,  firsts  that  the  action 
involves  the  settlement  of  partnership  transactions,  and  should  be 
account  instead  of  assumpsit ;  second^  that  the  contract  is  within 
the  statute  of  frauds  ;  and  thirds  that  the  contract  is  without  con- 
sideration. The  first  question  is,  whether  the  action  of  assumpsit 
will  lie  upon  the  agreement  under  which  the  plaintiff  claims  to 
recover.  As  a  general  rule,  the  action  of  assumpsit  can  not  be 
sustained  by  one  partner  against  his  co-partner,  in  respect  to  any 
matter  connected  with  the  partnership  transactions,  or  which  in- 
volve the  consideration  of  their  partnership  dealings.  Chitty  on 
Contracts,  269.  But  we  think  a  partnership  does  not  arise  on 
the  agreement  which  the  evidence  tends  to  show  was  made  be- 
tween these  parties.  The  defendant,  in  his  own  name  and  upon 
his  own  individual  credit,  bargained  with  Nelson  for  the  property, 
but  took  no  deed  of  it.  The  defendant  sold  the  real  estate  to  dif- 
ferent parties,  and  Nelson,  by  direction  of  the  defendant,  deeded 
it  directly  to  those  parties.  The  most  of  the  personal  property 
was  sold  in  Nelson's  name  by  direction  of  the  defendant.  It  does 
not  appear  that  the  title  to  the  real  estate  ever  vested  in  either  of 
these  parties.  It  would  seem  that  if  the  plaintiff  acquired  any 
interest  in  or  title  to  the  personal  property,  he  held  as  a  tenant 
in  common  with  the  defendant,  and  not  as  a  partner.     It  was  not 
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an  agreement  to  put  in  capital  and  labor  for  the  purpose  of  trade 
generally,  but  the  agreement,  as  shown  by  the  evidence,  was 
limited  to  a  single  specific  purchase  by  the  defendant,  with  tlie 
understanding  that  the  property  should  bo  sold  as  soon  as  a  pur- 
chaser or  purchasers  could  be  found,  and  that  the  defendant  would 
give  the  plaintiff  one  half  that  should  be  made  in  the  enterprise, 
in  consideration  of  his  agreement  to  aid  and  assist  the  defendant 
in  carrying  out  his  contract  with  Nelson.     The  form  of  the  con- 
tract has  very  much  the  appearance  of  being  a  mode  of  determin- 
ing the  plaintiff's  compensation  for  the  assistance  which  he  con- 
tributed to  the  defendant  in  the  purchase  and  sale  of  the  property. 
But  treating  the  parties  as  tenants  in  common,  there  can  be  no 
serious  objection  to  adjusting  the  plaintiff's  claim  in  this  form  of 
^action  under  the  circumstances  of  the  case.     We  have  before  re- 
marked that  the  contract  contemplated  a  single  specific  purchase 
of  property  and  sale  of  it.     It  has  been  sold  and  disposed  of  ac- 
cording to  the  understanding  and  to  the  satisfaction  of  both  par- 
ties.    It  was  the  duty  of  the  defendant  to  pay  Nelson  the  contract 
price  for  the  property ;  he  did  pay  him,  and  the  defendant  has  in 
his  hands  nearly  one  thousand  dollars,  profits  of  the  enterprise. 
Neither  party  had  any  right,  under  the  agreement,  to  appropriate 
the  profits  of  the  enterprise  for  the  purpose  of  further  trade  on 
their  joint  account.    Their  relation,  as  tenants  in  common  of  the 
specific  property  purchased,  was  at  an  end  when  the  property  was 
sold  in  pursuance  of  the  agreement  of  the  parties.     If  the  defend- 
ant made  such  contract,  as  the  testimony  tends  to  show  he  did 
make,  he  is  indebted  to  the  plaintiff  for  one  half  the  profits  after 
deducting  the  expenses  of  selling  the  property.    And  the  defendant 
is  not  holding  the  money  as  a  credit  to  be  balanced  in  whole  or 
in  part  by  other  money  or  property  received  by  the  plaintiff  from 
the  enterprise.     The  adjustment  of  the  plaintiff's  claim  involves 
no  accounting  as  to  any  matter  or  dealing  except  what  relates  to 
the  specific  property  purchased  and  sold  under  the  contract,  from 
which  the  profits  in  question  accrued.     It  is  conceded  by  the  de- 
fendant that  the  whole  proceeds  of  the  sales,  including  the  profits, 
passed  into  his  hands  or  were  paid  out  for  his  benefit,  and  that 
the  plaintiff  has  never  received  any  part  of  the  property,  or  avails 
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of  it.  Hence,  the  reason  of  the  rule,  that  "  it  would  be  useless 
for  one  tenant  in  common  to  recover  what,  upon  taking  a  general 
account,  he  might  be  liable  to  refund,"  is  not  applicable  to  the 
facts  of  this  case.  We  are  agreed  that  the  remedy  may  be  as- 
sumpsit under  the  circumstances  of  this  case. 

The  next  question  is,  whether  the  alleged  agreement  between 
these  parties  is  within  the  statute  of  frauds.  The  agreement 
between  the  defendant  and  Nelson  required  the  latter  to  convey 
the  land  to  the  defendant,  or  to  convey  it  to  the  purchasers  thereof 
under  the  direction  of  the  defendant.  Nelson  did  not  convey  to 
the  defendant,  but  did  convey  the  land  to  the  parties  who  pur- 
chased it  of  the  defendant,  and  the  defendant  received  the  money. 
The  defendant  did  just  what  his  agreement  with  the  plaintiflF  con- 
templated he  should  do,  that  is,  he  converted  the  land  into  money, 
and  this  action  is  brought  to  recover  the  plaintiff's  share  of  it 
under  the  agreement.  The  action  is  not  brought  to  recover  dam- 
ages for  the  breach  of  an  executory  contract  for  the  purchase  of 
land,  nor  for  the  purchase  of  an  interest  in  land.  In  Trowbridge 
V.  Wetherbee,  11  Allen,  361,  the  court  held  that  a  parol  promise,  to 
pay  another  a  portion  of  the  profits  made  by  the  promisor  in  a  pur- 
chase of  real  estate,  is  not  within  the  statute  of  frauds  ;  and,  if 
founded  on  a  sufficient  consideration,  will  support  an  action. 

The  only  remaining  question  is,  whether  the  alleged  agreement 
is  founded  on  a  sufficient  consideration.  It  appears  that  the 
plaintiff  claimed,  and  gave  testimony  tending  to  prove,  that  he  ad- 
vanced money  to  the  defendant  to  be  paid  to  Nelson  for  the  prop- 
erty, and  that  the  plaintiff  otherwise  aided  the  defendant  in  the 
purchase  and  sale  of  the  property,  relying  upon  the  defendant's 
promise  to  give  the  plaintiff  a  portion  of  the  profits  as  compensa- 
tion for  the  assistance  which  he  contributed  to  the  defendant,  as 
above  st^d.  We  are  of  opinion  that  the  consideration  is  suffi- 
cient. 

The  judgment  of  the  county  court  is  reversed,  and  the  cause  is 
remanded  for  trial. 
25 
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E.  B.  Kidney  v.  C.  E.  Persons. 
Trover.    Assumpsit.     Waiver.     Pledge. 

If  a  pledgee  or  pawnee  of  a  chattel  or  one  having  it  in  his  right  only,^ll  it  ai  if 
he  were  the  abeolnte  owner  before  he  has  a  right  to,  the  general  own^maj  main- 
tain troyer,  and  in  that  action  recoror  according  to  the  yalne  of  his  interest  in  the 
property. 

As  a  general  rule,  the  owner  of  property  wrongftilly  eonyerted  into  money  or  its 
eqoiyalent,  may  waiye  the  tort  and  seeic  his  remedy  in  assnmpsit. 

But  where  the  plaintiff  pawned  or  pledged  a  watch  to  seenre  the  payment  of  a  dehi 
he  was  owing,  and  the  deftndant  obtained  the  possession  of  it  in  right  of  the  pawnee 
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or  pledgee,  and  sold  it  before  he  had  a  right  to,  for  a  harness,  receiring  no  money 
in  ftMt  for  either,  it  was  held,  that  the  plaintiff  oonld  not  reooyer  in  general  a»- 
gompeit,  as  for  money  had  and  received. 
Qnestion  discnssed  as  to  what  is  money  had  and  received  or  its  equivalent  in  a  legal 


Assumpsit.  The  declaration  contained  only  the  general  counts. 
Plea,  the  general  issue.  Trial  by  jury,  June  term,  1868,  Orleans 
county,  Steele,  J.,  presiding. 

The  plaintiff's  evidence  tended  to  show  that  the  plaintiff 
pawned  or  pledged  a  watch  to  secure  the  payment  of  a  debt  he 
owed.  The  defendant  obtained  the  possession  of  the  watch  in  the 
right  of  the  creditor.  The  plaintiff's  evidence  tended  to  show 
that  the  defendant  sold  the  watch  before  he  had  a  right  so  to  do. 
The  defendant  received  no  money  for  the  watch  but  sold  it  for  a 
harness.  After  the  plaintiff's  evidence  was  heard,  the  defendant 
objected  that  the  plaintiff  could  not  recover  in  this  form  of  action, 
and  the  court  so  held,  and  the  plaintiff  excepted.  The  plaintiff 
under  this  ruling  of  the  court  became  nonsuit. 

L.  H.  Bisbee,  for  the  plaintiff. 

It  is  true  as  a  rule  of  law,  where  goods  are  wrongfully  taken, 
a  plaintiff  can  not  waive  the  tort  and  sue  in  assumpsit  for  money 
had  and  received,  unless  the  property  has  been  converted  into 
money.  The  case  at  bar  discloses  a  different  state  of  facts.  In 
this  case  the  defendant  was  rightfully  possessed  of  the  watch,  and 
supposed  he  had  a  right  to  dispose  of  it,  and  acting  upon  this  sup- 
posed right,  he  treated  it  as  his  own  property,  and  traded  it  for  a 
harness,  and  was  therefore  not  in  fact  a  tort  feasor.  The  defend- 
ant having  treated  this  watch  as  his  own,  and  having  converted 
it  into  a  harness,  it  should  be  presumed  he  had  converted  the 
harness  into  money ^  as  there  is  no  evidence  in  the  case  tending 
to  show  the  harness  was  n/)t  converted  into  money. 

The  court  erred  in  ordering  a  verdict  for  the  defendant  in  this : 
the  defendant  having  come  into  possession  of  this  watch  by  an  as- 
signment from  the  pawnee^  and  held  the  watch  under  the  same 
right  as  the  pawnee,  and  the  defendant  having  disposed  of  the 
same  under  color  of  rights  should  be  held  to  account  to  the 
plaintiff  in  this  form  of  action,  for  any  balance  the  defendant 


3^f;r«"* 


?« 


388  GENERAL  TERM. 


Kidney  v,  Peraona. 


^■-  might  have  received  over  and  above  the  debt  due  from  the  plaintiff 
T;  •  to  the  patvnee.  If  an  agent  be  entrusted  with  property  to  disjM)so 
^ '  of,  he  is  liable  to  the  owner  in  an  action  for  money  had  and  rc- 
fc.  ceived  whether  the  sale  be  actually  for  money  or  not.  Thompmi 
'*f,  V.  Babcoeky  Bray  ton,  24.  In  this  case  the  defendant  had  converted 
|-  the  watch  into  what  was  equivalent  to  money  for  him.  When  the 
li  thing  has  been  wrongfully  taken  and  converted  mto  another  prop- 
s' erty  and  then  that  into  money y  the  tort  may  be  waived  and  an 
As  -action  for  money  had  and  received  maintained.  Gilmore  v.  Wil 
|;: ,  iwr,  12  Pick.  120. 

The  case  at  bar  comes  under  the  rule  laid  down  in  Flower  Brook 
Manufacturing  Co.  v.  Buck^  18  Vt.,  238  ;  Hickok  ^  Catlin  \\ 
L.  M.  Stevma  ^  Co.,  18  Yt.,  Ill  ;  Gallup  v.  Wallaeey  21  Vt., 
508,  note  at  bottom  of  page. 

«  Timothy  P.  Redfield  and  Charles  L  Vail^  for  the  defendant. 

% '  The  case  shows  that  if  the  defendant  is  liable  at  all,  it  is  in  an 

\l^  miction  sounding  in  tort,  and  not  in  assumpsit.     Peach  v.  Mills ^  14 

1;  Vt.,  371 ;  Blanchard  v.  BuUerfield,  12  Vt.,  451  ;   Center  Tum- 

I'  ;  pike  Co.  V.  Smithy  12  Vt.,  212.     There  was  no  promise  or  con- 

J  tract  on  the  part  of  the  defendant  to  pay  for  the  watch.     Center 

'f.  Turnpike  Co.  v.  Smith,  12  Vt.,  212  ;  McCrillis  v.  Banks  et  tix., 

[\.  19  Vt.,  442.    The  defendant  never  received  any  money  for  the 

I?  .  watch,  therefore  an  action  for  money  had  and  received  can  not  be 

>;,  maintained.      Steams  v.  DUlingham,  22  Vt.,  624  ;  1   Chitty's 

i>  PL,  86.     The  fartherst  that  the  doctrine  of  waiving  the  tort  and 

U  sueing  in  assumpsit  has  been  caiTied  in  Vermont,  is  when  the 

\^:-^  property  taken  has  been  converted  into  money  by  the  defendant, 

\^  which  is  not  this  case.     Scott  v.  Lance,  21  Vt.,  507 ;  CcTiter  Turn- 

|V  pike  Co.  V.  Smith,  12  Vt.,  212.     The  doctrine  running  through 

I-  all  the  reported  cases  in  Vermont  is  that  property  tortiously  taken 

r  or  used,  should  be  converted  into  money  in  order  to  waive  the 

^.  tort  and  sue  in  assumpsit.     Phelps  et  al.  v.  Conant  et  al.,  30  Vt., 

^  277 ;  ElweU  v.  MaHin  and  trustee,  32  Vt.,  217. 

;  The  opinion  of  the  court  was  delivered  by 

t^  Prout,  J.    This  is  an  action  of  assumpsit,  the  declaration  con* 

•  taining  only  the  common  counts.    The  question  is  whether  the  do- 
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fendant  is  liable  on  the  facts,  as  upon  an  implied  promise  to  pay 
for  the  watch  in  controversy.  The  exceptions  contain  a  meagre 
statement  of  the  case,  disclosing  merely  that  the  plaintiflF  pawned 
or  pledged  the  watch  to  secure  the  payment  of  a  debt  he  wa& 
owing ;  that  the  defendant  obtained  the  possession  of  it  in  right 
of  the  pawnee  or  pledgee,  and  sold  it  before  he  had  a  right  for  a 
harness,  receiving  no  money  in  fact  for  either.  Upon  these  facts^ 
on  the  defendant's  objection,  the  county  court  held  that  the  plaintiff 
could  not  recover.  Under  this  ruling  the  plaintiff  became  non- 
suit with  liberty  to  except. 

^Uthough  the  watch  may  not  have  been  wrongfully  taken  by  the 
defendant,  he  acquiring  the  possession  in  right  of  the  creditor 
having  a  lien  upon  it,  yet  he  wrongfully  misappropriated  or  con- 
verted it  by  selling  it,  as  if  he  was  the  absolute  owner,  for  3 
harness.  From  the  condition  of  the  title  and  nature  of  the  lien  upon 
the  watch,  the  defendant  could  acquire  only  the  right  and  interest 
of  the  creditor  or  pawnee,  who,  as  the  case  finds,  had  no  right  to 
sell  it  at  the  time  it  was  sold,  and  thus  defeat  the  plaintiflF 's  right 
to  a  return  of  the  specific  article  on  payment  of  the  claim  for 
which  it  w^as  pledged.  It  was  held  subject  to  this  right  as  well 
as  for  purposes  of  security,  and  the  relation  of  the  parties  in  re- 
spect  to  the  pledge  was  that  of  bailor  and  bailee  in  some  sense. 
The  pledgee  or  bailee  having  no  right  to  sell  the  watch,  as  the 
case  finds  he  did,  the  general  owner  may  maintain  trover,  and  in 
that  action  recover  according  to  the  value  of  his  interest  in  the 
article,  as  the  sale  was  wrongful  and  tortious.  Sedgwick  on 
Damages,  482.  Jarvis  v.  Rogers^  15  Mass.,  388  ;  Stearns  v. 
Marsh,  4  Denio,  227  ;  Morrill  v.  Moulton,  40  Vt.,  242. 

This  is  apparent  from  the  facts  as  well  as  from  the  nature  of  the 
legal,  remedy  adapted  to  the  injury,  and  which  is  open  to  the 
plaintiflf.  He  puts  his  case  upon  this  ground.  The  defendant 
claims  that  he  acted  upon  a  supposed  right  (which  does  not  appear, 
and  which,  if  it  did,  can  not  aflfect  the  question,)  to  treat  the  watch 
as  his  own  property,  and  that  he  was  not  a  tortfeasor.  The  case 
then  comes  to  the  question  suggested  by  Bennett,  J.,  in  Stearns 
V.  Dillingham,  22  Vt.,  624,  whether  the  plaintiflF  "can  of  his  own 
mere  motion  waive  the  tort  and  sue  in  assumpsit"  for  the  watclu 
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Upon  this  question  we  do  not  question  the  general  rule,  that  the 
owner  of  property  wrongfully  conveited  into  money,  may  waive 
the  tort  and  seek  his  remedy  in  assumpsit.  That  is  settled  in 
numerous  cases.  The  principle  rests  upon  the  ground  of  a  sub- 
sequent implied  assent  of  the  parties  "to  treat  the  matter  as  rest- 
ing in  contract,  which  has  relation  to  the  time  the  goods  or  prop- 
erty was  taken  and  wrongfully  converted,  and  in  legal  efiFect 
amounts  to  a  sale  at  the  request  of  the  defendant."  Steams  v. 
Dillingham^  supra.  But  there  must  be  a  conversion  of  the  prop- 
erty into  money  or  its  equivalent.  What  then  is  money  had  and 
received  or  its  equivalent  in  a  legal  sense  ?  A  solution  of  this 
question  determines  the  case,  and  it  is  determined  mainly  by  adju- 
dicated cases. 

The  earliest  case  reported  in  this  state  that  has  come  to  our 
notice  relating  to  the  subject  is  Bumap  v.  Partridge,  3  Vt.,  144. 
That  was  an  action  of  assumpsit,  and  stood  for  determination 
upon  the  counts  for  money  had  and  received.  Williams,  late  C.  J., 
gave  the  opinion,  and  in  the  course  of  it  he  remarks :  "  To  sup- 
port an  action  for  money  had  and  received,  it  must  in  all  cases  be 
made  to  appear  that  the  defendant  has  actually  received  money  to 
the  use  of  the  plaintiff,  or  that  he  has  received  that  which  he  con- 
sidered as  equivalent  thereto  and  accounted  for  it  as  such." 
Again,  "the  receipt  of  the  money  may  sometimes  be  presumed. 
Thus  when  other  property  has  been  received  which  is  saleable,  if 
it  is  not  otherwise  accounted  for,  the  receipt  of  the  money  for  the 
value  of  it  may  be  presumed.  *  *  *  It  is  only  de- 
claring what  may  be  evidence  of  this  receipt."  It  is  obvious 
from  this  language  that  the  Judge  in  stating  the  qualification  of 
the  general  rule  he  had  laid  down,  and  which  he  takes  occasion 
to  say  "  does  not  militate  against  the  principle,  that  money  must 
actually  have  been  received,"  refers  to  a  matter  of  fact  and  not  of 
law  as  the  test.  In  the  case  put  of  the  receipt  of  money  or  its  equiv- 
alent, to  charge  the  party  on  the  latter  ground,  it  must  appear 
that  he  received  that  which  was  considered  as  equivalent  to  mcHiey 
and  accounted  for  it  as  such.  What  is  remarked  by  the  same 
learned  Judge  in  Flower  Brook  Mamifacturing  Co.  v.  Buck,  18 
Vt.,  238,  is  entirely  consistent  with  this  view.    The  controversy 
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in  that  case,  which  was  an  action  on  book,  was  in  relation  to  some 
cloth  manufactured  by  the  plaintiflF  from  wool  furnished  by  the 
defendant,  and  for  him,  but  which  the  plaintiff  had  not  delivered. 
The  judge  says  "  the  creditor  was  correct  in  his  view  of  the  case. 
The  cloth  was  demanded  and  was  not  delivered ;  it  has  not  been 
offered  to  the  defendant,  and  there  is  no  evidence  that  the  plaintiflF 
had  it  on  hand,  set  apart  and  designated  for  him.  The  auditor 
therefore  might  with  propriety  consider  that  the  plaintiff  %  had  ap- 
propriated the  avails  of  the  cloth  to  their  own  use,  either  by  sale 
or  otherwise,  and  held  them  accountable"  for  the  value  or  avails 
of  the  same,  and  upon  this  ground  of  inference  of  fact  the  court 
make  the  plaintiflfs  accountable.  The  question  was  again  before 
the  court  in  Scott  v.  Laricej  21  Vt.,  607,  which  was  also  an  action 
on  book.  The  items  in  dispute  in  that  case  were  several  charges 
for  manure.  The  defendant  had  given  the  plaintiflF  permission  to 
draw  away  six  loads  and  no  more,  but  more  were  drawn  away 
without  consent  or  permission,  as  the  case  finds,  under  a  pretended 
claim  of  right  to  it  by  the  plaintiflF  as  his  own  property.  The 
auditor  found  the  plaintiflF's  claim  to  it  unfounded,  and  the  ques- 
tion was  whether  the  defbndant  could  be  allowed  in  that  action  for 
the  manure  thus  taken  by  the  plaintiflF.  Upon  the  question  the 
comments  of  Poland,  J.,  who  gave  the  opinion,  are  to  the  purpose. 
He  says  the  plaintiflF's  act  seems  to  have  been  a  direct  tort,  "  for 
which  the  defendant's  appropriate  legal  remedy  would  have  been 
an  action  of  trespass  or  trover."  In  that  case  it  was  urged,  as  in 
this,  that  it  was  permissible  for  the  defendant  to  waive  the  tort 
and  recover  on  an  implied  promise,  but  he  says,  "  We  do  not  un- 
derstand this  doctrine  of  waiving  torts  and  sueing  in  assumpsit 
ever  to  have  been  carried  to  this  extent  in  this  state.  The  far- 
thest it  has  gone,  has  been,  to  allow  the  owner  of  property,  when 
it  has  been  tortiously  taken  and  converted  into  money,  to  maintain 
assmnpsit  for  money  had  and  received,  against  the  wrong  doer ; 
and  this  is  founded  mainly,  as  we  think,  upon  the  equitable  ground 
which  is  said  to  be  the  foundation  of  that  action  ;"  that  the  de- 
fendant has  money  in  his  hands,  which  in  equity  belongs  to  the 
plaintiflF.  To  carry  the  doctrine  to  the  extent  claimed  would 
abolish  all  distinction  between  actions  ex  delicto  and  ex  contractu^ 
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and  we  do  not  see  any  necessity  for  so  wide  a  departure  from 
what  we  deem  to  be  the  settled  law  upon  the  subject."  This  case 
is  followed  by  Stearns  v.  Dillingham^  supra^  in  which  Bennett, 
J.,  says  the  law  is  too  well  settled  to  admit  of  discussion,  and 
states  the  general  rule  in  nearly  the  same  terms,  and  so  does 
Eedfield,  C.  J.,  in  Phelps  et  ah  v.  Conant  et  al,  30  Vt.,  277, 
and  Aldis,  J.,  in  Ehoell  v.  Martin  and  trustee^  32  Yt.,  217.  The 
question  was  again  before  the  court,  as  involved  in  the  action  on 
book  in  Drury  v.  Douglas^  35  Vt.,  474.  The  struggle  in  that 
case  related  to  some  money  delivered  the  defendant  by  the 
plaintiff  to  carry  to  another,  but  which  he  did  not.  Aldis,  J., 
who  gave  the  opinion,  says  the  neglect  or  refusal  to  carry  was  a 
tort  pure  and  simple.  To  hold  that  he  could  recover  it  on  book 
'*  would  be  going  quite  beyond  precedents  (and  they  have  gone 
quite  as  far  in  this  direction  as  it  is  wise  and  safe  to  go)  and 
would  break  down  the  distinction  between  forms  of  actions,  be- 
tween torts  and  contracts ;  a  distinction  existing  in  the  relation 
of  things,  as  well  as  in  the  artificial  rules  of  pleading."  This 
reasoning  applies  with  equal  pertinency  and  force  in  the  present 
case,  as  there  is  no  more  reason  why  the  distinction  alluded  to 
should  be  disregarded  in  the  action  of  general  assumpsit  than  in 
the  action  on  book,  the  ground  of  recovery  in  both  being  ex  conr 
tractu.     See  also  Gilmore  et  ah  v.  Wilbur  et  ah,  12  Pick.  120. 

The  doubt  in  relation  to  the  question  arises  from  the  indefinite 
language  used  in  expressing  the  rule  found  in  the  cases.  As  ex- 
pressed, it  is,  that  money  or  its  equivalent  must  have  been  received 
by  the  defendant  in  order  to  maintain  the  action.  But  another 
class  of  cases  often  before  the  court  indicate  the  sense  and  appli- 
cation of  this  language.  When  a  party  has  received  a  promissory 
note  or  negotiable  paper  for  property  wrongfully  taken  and  con- 
verted, or  when  property  has  been  received  in  satisfaction  of  a 
money  demand,  in  a  legal  sense  it  is  equivalent  to  money  ;  as  il- 
lustrated in  cases  arising  in  favor  of  sureties  against  their  princi- 
pals, or  as  between  co-sureties  to  compel  a  contribution.  And 
when  property  has  been  disposed  of  at  a  fixed  price,  or  was  piu'- 
chased  for  the  purpose  of  selling  again,  and  a  sufficient  time  has 
elapsed  to  accomplish  that  purpose  and  it  is  not  otherwise  accoun- 


NOVEMBER,  1868.  393 


Low  o.  Mussey. 


ted  for,  it  might  perhaps  be  treated  as  equivalent  to  money. 
Shepard  v.  Palmer^  6  Conn.,  94  :  2  Greenleaf  Ev.  §  118.  But 
these  cases  stand  upon  ground  peculiar  to  their  special  facts,  and 
are  rather  exceptional  than  otherwise.  The  present  case  does  not 
fall  within  the  principle  of  that  class  of  cases,  but  standing  upon 
its  naked  facts,  unaided  by  any  pretence  or  inference  that  the  de- 
fendant has  received  money  for  the  watch,  or  that  its  sale  for  the 
harness  was  considered  by  the  parties  as  resting  in  contract  or 
consent,  the  judgment  of  the  county  couii;  should  be  aflSrmed. 


Asa  Low  v.  Frank  B.  Mussey. 

[In  Chancery.] 

Foreign  Judgment,     Chancery,     Res  Adjudicata, 

"Rie  oratcNT  having  oommenoed  a  suit  in  equity  against  the  defendant  before  the  su- 
lureme  court  of  MasaachoBettfl,  in  which  he  sought  reUef  and  decree  upon  the  same 
claim,  and  upon  Che  same  grounds,  that  he  is  seeking  relief  by  his  present  bill,  the 
defendant  having  appeared  in  said  suit  in  Massachusetts  and  made  delbnse  therein, 
and  said  cause  having  been  heard,  and  a  decree  passed  dismissing  the  bill  by  that 
court,  which  is  conceded  to  have  had  jurisdiction,  it  was  ktU  that  the  matter  in 
dispute  had  passed  in  rtm  judkaUan,  and  the  decree  is  conclusive. 

Bill  in  Chancery.  The  orator  alleged  in  his  bill  that  Benj. 
B.  Mussey  of  Boston,  Massachusetts,  deceased,  leaving  a  large 
estate,  real  and  personal,  mostly  in  Massachusetts,  but  a  small 
portion  in  Vermont ;  that  said  Mussey  left  a  will  in  which  he  be- 
queathed, after  deducting  suflScient  to  pay  his  debts,  one  hundred 
and  fifty  thousand  dollars  to  his  two  sons,  Frank  B.  and  Edward 
W.  Mussey,  both  of  Boston,  Massachusetts,  and  divers  bequests 
to  other  parties ;  that  said  will  was  probated  in  Massachusetts, 
and  a  copy  was  sent  by  the  executor,  by  direction  of  said  Prank 
B.  Mussey,  to  George  Prichard,  o^  Bradford,  Vermont,  where  the 
property  of  the  deceased,  in  Vermont,  was  situated,  with  instruc- 
tions to  administer  upon  the  estate  of  said  Benj.  B.  Mussey,  in 
said  Bradford,  which  he  did ;  that  the  orator  held  a  large  claim 
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against  said  Mussey's  estate,  which  he  presented  to  the  commis- 
sionDrs  thereon,  and  the  same  was  carried  by  appeal  to  the  county 
court,  and  thence  to  the  supreme  court,  and  by  the  consideration 
of  that  court,  at  its  March  term,  1863,  in  Orange  county,  the  or- 
ator recovered  judgment  for  $6000  against  said  estate ;  that  said 
administrator  resisted  said  claim  throughout  by  direction  of  the 
executor  and  legatees  in  Massachusetts,  including  the  defendant; 
Uiat  said  judgment  was  certified  to  the  probate  court  for  the  dis- 
trict of  Bradford,  and  a  decree  was  rendered  for  said  sum ;  that 
two  thousand  dollars  were  subsequently  paid  on  the  same,  that 
being  all  the  estate  of  said  Mussey  in  Vermont,  leaving  due  the 
sum  of  four  thousand  dollars  to  the  orator ;  that  the  orator  pre- 
sented his  said  judgment  to  the  executor  of  said  Mussey  in  Mas- 
sachusetts, for  payment,  but  found  that  the  estate  there  had  been 
settled,  and  by  the  statute  of  Massachusetts  the  claim  was  barred 
from  allowance ;  that  said  estate  amounted  to  over  one  hundred 
and  fifty  thousand  dollars,  after  paying  all  debts,  and  that  that 
amount  was  decreed  to  said  Frank  B.  and  Edward  W.  Mussey. 

Prayer  that  said  Frank  B.  Mussey  be  decreed  to  pay  the  orator 
the  amoimt  of  his  claim  still  due  and  unpaid,  from  the  funds  of 
said  estate  in  his  hands,  and  for  general  relief. 

The  answer  of  the  defendant  denied  some  of  the  allegations  of 
the  bill,  and  alleged,  as  one  ground  of  defense,  an  adjudication 
of  the  same  matter,  between  the  same  parties,  in  the  supreme 
court  of  the  commonwealth  of  Massachusetts,  as  set  forth  in  de- 
tail in  the  opinion  of  the  court. 

The  answer  was  traversed  and  testimony  taken ;  and  the  cause 
was  heard  on  bill,  answer,  traverse  and  testimony,  at  the  Decem- 
ber term,  1867,  Orange  county.  Peck,  Chancellor,  when  it  was 
ordered  that  the  bill  be  dismissed  without  costs,  from  which  the 
orator  appealed. 

R.  McK,  Orm%by^  for  the  orator. 

WiMmm  ^  Marshy  for  the  defendant. 

The  opinion  of  the  court  was  delivered  by 

PROTJT,  J.    This  case  comes  into  this  court  by  appeal  from  the 
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decree  of  the  chaQcellor  dismissing  the  orator's  bill.  The  answer 
of  the  defendant  alleges,  as  one  ground  of  defense,  that  in  Sep- 
tember, A.  D.,  1863,  the  orator  commenced  a  suit  in  equity  be- 
fore the  supreme  court  of  the  commonwealth  of  Massachusetts,  in 
which  he  sought  relief  and  decree  upon  the  same  claim  and  upon 
the  same  grounds  he  is  seeking  relief  by  his  present  bill ;  that 
the  defendant  and  the  other  legatee  in,  as  well  as  the  executor 
of,  the  will  of  Benj.  B.  Mussey,  were  parties  defendant  thereto, 
appeared  in  said  suit  and  made  defense  therein.  The  answer 
also  sets  forth,  that  the  cause  commenced  and  pending  in  the 
court  of  Massachusetts,  was  heard  and  a  decree  passed  by  the 
court  dismissing  the  bill,  which  adjudication  of  that  court  the  de- 
fendant insists  is  conclusive,  that  the  orator  is  not  entitled  to  fur- 
ther prosecute  his  claim,  and  in  his  answer,  the  defendant  prays 
the  same  benefit  of  this  defense  as  if  he  had  presented  it  by  plea. 
These  facts  are  not  controverted  by  the  orator,  and  they  are 
verified  by  an  exemplification  of  the  record  of  the  Massachusetts 
court  in  which  that  proceeding  was  had.  Nor  is  any  question 
made  in  the  proof  or  in  the  argument,  but  that  the  parties  and 
subject  matter  of  the  controversy  are  the  same  in  both  suits,  in- 
volving the  same  facts  and  the  same  equity.  Upon  these  conceded 
facts  the  inquiry  arises,  what  legal  eflfect  is  to  be  given  by  this 
court  to  the  decree  of  the  Massachusetts  court  dismissing  the  bill ; 
is  it  conclusive  in  respect  to  the  property  which  came  to  the  de- 
fendant as  one  of  the  legatees  of  Benj.  B.  Mussey  in  the  due 
course  of  administration  upon  his  estate  in  Massachusetts  ?  The 
orator  voluntarily  resorted  to  and  submitted  himself  and  claim  to 
the  jurisdiction  of  that  court,  the  defendant  being  a  citizen  of,  and 
the  property  in  respect  to  which  it  is  claimed  a  trust  to  pay  debts 
existed  was  and  is  situate  in  that  state,  and  no  question  can  be 
made  but  that  that  court  had  jurisdiction  of  the  cause  and  parties 
for  the  purposes  of  the  relief  sought.  That  the  decree  was  un- 
fairly or  fraudulently  obtained  is  not  intimated  or  pretended  upon 
the  proof.  Full  faith  and  credit,  therefore,  is  to  be  given  it  upon 
well  understood  principles,  as  a  decree,  and  to  the  same  extent 
it  is  entitled  in  the  courts  of  Massachusetts.  Boston  India  Rvhher 
Fac'y  V.  Hoit^  14  Vt.,  92.     In  a  suit  at  law  a  judgment  recovered 
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I M! fore  a  coui't  liaving  jurisdiction  of  the  parties  and  subject  mat- 
ivv  involving  the  merits,  is  an  end  of  all  controversy  as  between 
llicm  in  respect  to  it,  and  is  final.  Wliite^  admr.^w  Simand^^ 
CofUint  ^  Co,^  33  Vt.,  178,  was  an  action  involving  the  effect  of 
:l  Judgment  rendered  by  the  court  of  common  pleas  of  Massaclm- 
sf'lts  in  a  suit  of  which  that  court  had  jurisdiction  as  well  as  of 
tlu!  ])arties.  The  judgment  in  that  case  was  rendered  upon  a  gen- 
eral verdict  of  the  jury,  the  pleadings  in  the  case  presenting  two 
questions  for  their  determination,  the  effect  of  one  of  which,  if 
foiiud  for  the  defendant,  was  to  temporarily  bar  the  plaintiff's 
ri*rht  of  recovery.  Upon  these  facts  the  question  arose  as  to  the 
effect  of  that  judgment,  whether,  as  a  bar,  it  was  conclusive  or 
nut.  The  present  Chief  Justice,  discussing  the  question,  says: 
^Mt  is  quite  apparent  that  the  plaintiff  relied  entirely  upon  the 
fact  that  the  verdict  in  Massachusetts  might  have  been  returned 
upon  the  issue  that  presented  only  a  temporary  bar,  and  therefore 
txHikl  have  no  effect  to  prevent  or  embarrass  his  recovery.  In  this 
state  of  the  case  it  is  entirely  immaterial  whether  the  judgment 
lie  rcgai'ded  as  absolutely  conclusive  or  only  prima  facie  so,  inas- 
much as  a  prima  facie  bar,  without  anything  to  remove  it,  is  just  as 
conclusive  in  this  case  as  a  matter  of  fact,  as  though  it  was  abso- 
lutely conclusive  as  matter  of  law,  and  fully  justified  the  court  in 
telling  the  jury  that  it  was  conclusive."  The  decree  in  this  case 
iy  unaffected  by  any  extrinsic  fact  or  inference  of  fact  qualifjnng 
its  effect,  so  that  in  that  particular  the  present  c^e  is  much 
stronger  for  the  defendant  than  the  case  cited.  The  determina- 
tion of  a  court  of  equity  having  jurisdiction  and  when  the  parties 
have  been  heard,  is  equally  conclusive  as  the  judgment  of  a  court 
nf  law  so  far  as  the  parties  to  it  are  affected,  and  determines  their 
tujui table  rights,  as  involved  in  the  proceeding.  Pelton  v.  Motty 
11  Yt.,  148 ;  Munson  v.  Munson^  30  Conn.,  425.  And  it  is  to 
bo  observed  that  the  decree  dismissing  the  orator's  bill  by  the 
court  in  Massachusetts,  is  general  in  its  terms  and  without  quali- 
lication.  The  pleas  and  demurrer  filed  in  that  cause  raised  no 
question  but  what  related  to  the  merits  as  recognized  in  the  fo- 
rum to  which  the  orator  applied  for  relief.  Under  such  circum- 
stances, error  of  law  or  mistake  of  fact  can  not  be  shoiMi  for  the 
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purpose  of  qualifying  its  effect,  as  the  domestic  tribunal  will  not 
review  the  adjudication  of  the  court  of  a  sister  state  where  the 
record  of  the  judgment  or  decree  is  regular  in  form,  and  contains, 
as  the  authorities  express  it,  the  essential  elements  of  a  judicial  de- 
cision of  the  same  matter.  We  can  disregard  it  only  upon  proof 
showing  its  invalidity.  Ferine  v.  Ihinn^  4  Johns.  Ch.  (N.  Y.,)  140. 
Any  other  rule  would  lead  to  embarrassing  conflict  in  the  courts  of 
the  different  states.  Even  as  to  a  ^ivio^y  foreign  decree,  the  general 
rule  is,  that  it  shall  be  put  in  execution  as  final  and  conclusive, 
unless  some  sufficient  reason,  either  of  law  or  equity,  is  shown 
why  it  shall  not  be  so  regarded.  These  views,  sustained  by  au- 
thority, as  we  conceive,  lead  us  to  the  conclusion  that  the  adjudi- 
cation had  in  Massachusetts  by  these  parties,  is  conclusive  of  this 
controversy ;  and  this  result,  although  it  may  not  accord  with  our 
view  of  the  equity  of  the  case,  does  with  our  view  of  what  is  more 
important,  public  utility  and  public  policy,  as  there  is  "  nothing 
more  hurtful  than  that  lawsuits  should  be  perpetual."  In  ever}' 
suit  there  ought  to  be  some  ultimate  stop,  and  a  decree  of  dismis- 
sal, upon  the  facts  of  this  case,  "  is  ultimate,"  it  being,  as  already 
remarked,  upon  the  merits,  as  recognized  by  the  court  to  which 
the  orator  applied  for  relief,  and  in  respect  to  both  questions  dis- 
cussed at  the  bar. 

This  result  renders  it  unnecessary  for  us  to  discuss  the  other 
question  arising  in  the  case,  and  the  decree  of  the  court  of  chan- 
cery is  affirmed. 
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William  C.  Morgan  v.  William  M.  Steabns,  and  G.  H.  &  J. 
M.  Weeks  and  Jacob  Evans,  trustees. 

Partnership.     Homestead. 

The  essential  condition  of  a  homestead  right  and  Interest,  is  ownership  and  ooenpaooy 
by  the  husband  and  fkmlly,  and  the  statute  applies  to  an  equitable  as  well  as  lecal 
ownership ;  an  inoambered  as  well  as  uninonmbered  estate. 

The  homestead  interest  to  the  amoant  of  $500  being  exempt  lh>m  attachment  except 
as  to  debts  contracted  prior  to  its  acquisition,  and  this  exemption  being  for  the  ben- 
efit  of  the  family  as  well  as  of  the  husband  and  fitther,  which  interest  eonld  not 
be  conveyed  unless  the  wife  Joined  In  its  oonvesranoe,  it  is  keU  that  its  ralua  en  a 
sale  may  be  set  apart  and  secured  to  the  wife,  irresiMctive  of  the  rights  of  erediton 
whose  claims  accrued  subsequent  to  the  acquisition  of  such  homestead. 

A  purchaser  of  chattels  in  good  &ith  can  not  be  held  as  trustee  of  the  rendor  on  the 
ground  that  the  latter  had  an  illegal  purpose  in  making  the  sale. 

The  items  disallowed  by  the  referee  in  this  case  held  properly  disallowed  on  the  ground 
that  the  facts  reported  do  not  show  a  co-partnership  existing  between  the  plaintiff 
and  defendant  when  the  items  accrued. 

AsTUMPSiT,  heard  upon  report  of  referee  and  commissioner, 
June  term,  1868,  Caledonia  county,  Steele,  J.,  presiding. 

The  court  rendered  judgment,  pro  format  that  the  principal  de- 
fendant, Steams,  is  liable  for  the  $414.22,  mentioned  in  the  report 
of  referee,  and  interest.  Judgment  that  G.  H.  and  J.  M.  Weeks, 
trustees,  be  discharged  with  their  cost,  and  that  the  claimant, 
Jacob  Evans,  hold  the  fimds  in  his  hands.  Trustee  Evans  ad- 
judged liable  for  the  price  of  four  sheep,  mentioned  in  commis- 
sioner's report,  taken  by  said  Evans  at  $20,  in  November  1865, 
and  interest. 

The  plaintiflF  excepted  to  the  disallowance  of  the  two  last  items 
in  his  account  by  the  referee,  as  found,  being  the  amount  paid  G. . 
C.  Cahoon  on  judgment ;  also  excepted  to  the  judgment  discharg- 
ing the  trustee  Weeks,  and  also  to  the  judgment  not  holding  the 
trustee  Evans  liable  for  the  mow  of  hay,  $60,  and  the  difference  in 
sheep,  $10. 

The  following  is  the  commissioner's  report : 

"  It  appeared  in  evidence  that  Wm.  C.  Morgan,  the  plaintiff, 
claimed  to  have  a  demand  of  twelve  hundred  dollars,  against 
Wm.  M.  Stearns,  the  defendant,  for  his  share  of  the  expenses  of 
a  certain  law  suit,  in  which  the  plaintiff  claims  the  defendant  was 
jointly  interested  with  himself. 
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"  It  also  appeared  that,  Jjucob  Evans,  trustee,  knew  that  Morgan 
held  such  demand,  which  he  claimed  to  be  legal  and  just,  and 
knew  also  that  Steams,  the  defendant,  denied  its  legality  and 
justice,  and  refused  to  pay  it. 

"  On  the  16th  day  of  February,  1865,  G.  H.  and  J.  M.  Weeks, 
trustees,  bought  of  Steams,  the  defendant,  a  farm  in  the  town  of 
Victory,  for  which  they  paid  the  sum  of  $2050.  The  record  title 
of  said  farm  was  in  a  brother  of  the  defendant,  one  Benjamin 
Steams,  and  one  E.  W.  Spaulding,  though  the  brother  had  in  fact 
only  a  claim  on  the  farm  for  a  specific  sum  of  money. 

"  The  defendant  was  indebted  to  the  Weeks,  in  the  sum  of  about 
1800,  to  secure  which  they  purchased  the  farm.  They  paid  the 
defendant's  brother  and  Spaulding  about  $700  in  liquidation  of 
their  claims,  and  received  from  them  deeds  of  the  land. 

"  It  had  been  agreed  that  the  1800  due  the  Weeks,  was  to  be  re- 
garded as  part  payment  for  the  farm,  and  that  on  the  receipt  of 
the  balance  of  the  purchase  money,  Steams  and  his  wife  were  to 
quitclaim  the  farm  to  the  Weeks.  When  the  writings  came  to  be 
executed,  the  defendant's  wife  refused  to  sign  the  deed  unless  she 
cottld  have  secured  to  her  the  value  of  the  homestead. 

"  In  accordance  with  the  agreement  of  the  parties,  the  Weeks 
executed  their  note  for  $500,  payable  to  the  wife,  Susan  Stearns, 
or  order,  on  demand,  with  interest  annually.  This  note  was  given 
for  the  true  balance  of  the  whole  purchase  money,  after  deducting 
the  debt  due  them  and  the  amount  they  had  paid  to  clear  the  in- 
cmnbrances  on  the  farm,  and  was  a  bona  fide  transaction  designed 
to  secure  the  value  of  the  homestead  to  the  wife  of  Stearns. 

"  Ailer  the  execution  of  the  note  and  before  the  service  of  the 
process,  tmstee  Evans  notified  the  Weeks  that  he  had  purchased 
the  note,  and  that  they  must  pay  it  to  him.  He,  Evans,  paid  the 
full  value  of  the  note.     The  next  day  after  the  note  was  executed. 

Steams  asked  the  Weeks  to  pay  it ;  but  they  did  not  pay  it. 

♦        ««««««««« 

"  At  the  time  of  the  trade,  Weeks  said  to  Evans,  Steams  is  afraid 
they  will  trustee  him  on  some  of  those  old  law  suits,  but  I  can 't 
see  any  possible  way  that  that  note  can  be  reached,  it  being  given 
for  the  homestead.  It  does  not  distinctly  appear  whether  this  ap- 
plied alone  to  some  claims  of  Bartlett  and  Cahoon,  for  counsel  in 
the  law  suit  already  mentioned,  or  whether  it  was  designed  also 
to  include  the  old  claims  of  Morgan.  The  understanding  at  the 
time  was  that  these  claims  of  Bartlett  and  Cahoon  should  be 
paid. 

^  "  At  the  time  of  the  delivery  of  the  quitclaim  deed,  it  was  dis- 
tinctly understood  that  the  five  hundred  dollars  was  to  be  set 
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apart  for  the  wife,  and  the  note  was  made  to  her  in  accordance 
with  this  understanding.  The  note  was  delivered  to  Steams,  and 
the  money  for  the  purchase  of  the  note  paid  to  him,  by  Evans,  the 
wife  afterwards  ratifying  the  trade  by  her  endorsement. 

"  On  the  day  of  the  trade,  Evans  came  out  with  Stearns,  having 
no  suitable  team  of  his  own.  They  were  together  at  Weeks'  store 
in  and  out  several  times,  both  on  the  day  of  the  trade  and  the  day 
following.  Evans  had  business  of  his  own  to  transact  at  Lyndon, 
on  Thursday,  the  day  of  the  trade. 

"  The  defendant  had  lived  on  the  farm  sold  some  ten  or  twelve 
years. 

"  Your  commissioner  finds  that  Evans  purchased  the  note  with 
full  knowledge  that  Stearns  refused  to  pay  Morgan's  claim  for 
indemnity  for  expenses  incurred  in  the  old  law  suit,  and  that  he 
was  intending  to  leave  the  State  in  two  weeks.  -tUso  that  he 
knew  Stearns  wished  to  sell  it  because  he  feared  it  would  be  trus- 
teed, though  Weeks  at  the  time,  and  in  Evans'  presence  as- 
sured him  that  in  his  opinion  it  could  not  be  held  for  Steams' 
debts,  being  given  for  the  homestead.  The  defendant  claims  that 
this  note  can  not  be  held  for  attachment,  it  being  given  for  the 
homestead.  The  plaintiff  claims  that  Steams  had  no  homestead 
in  said  farm  since  he  had  no  record  title  to  it. 

"  Your  commissioner  further  finds  that  Evans  assisted  in  the  gen- 
eral management  of  Stearns'  afiairs  so  far  as  the  disposing  of  his 
property  and  gathering  together  its  proceeds  were  concerned, 
and  seems  to  have  been  regarded  somewhat  in  the  light  of  a  con- 
fidential friend.  If  the  court  rule  that  the  said  note  was  not  the 
property  of  the  wife,  as  against  Steams'  creditors,  I  find  trustees, 
6.  H.  and  J.  M.  Weeks,  should  be  held  for  said  note. 

"  But  if  the  court  find  that  Steams  had  a  homestead  interest  in 
said  place,  and  that  the  note  was  the  property  of  Mrs.  Steams, 
as  against  Steams'  creditors,  and  that  the  knowledge  of  Evans  that 
Steams  did  not  intend  to  pay  Morgan's  old  claim,  the  validity  of 
which  he  denied,  does  not  render  the  purchase  of  the  note  by 
Evans  fraudulent,  then  I  find  that  the  Weeks  should  be  dis- 
charged as  trustees,  and  that  said  Evans  hold  the  note  as 
claimant. 

"  With  reference  to  the  purchase  of  the  note,  your  commissioner 
further  finds  that  Evans  knew,  at  the  time  of  its  purchase,  that 
Morgan  had  agreed  with  Steams  to  go  home  with  him,  and  haye 
a  settlement  of  their  affairs. 

^'  Morgan  and  Stearns  were  brothers-in-law,  and  have  always 
been  on  terms  of  intimacy  and  friendliness  up  to  the  time  of 
Steams'  departure.       *****  «         « 
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"  In  February,  Evans  thinks  the  third  day,  he  bought  of  Stearns 
a  mow  of  hay  for  which  he  agreed  to  pay  $60.  Two  thirds  of 
this  hay  was  not  delivered  till  after  Steams  left.  At  the  same 
time  he  exchanged  two  sheep  for  three,  and  was  to  pay  the  differ- 
ence of  $10.  These  three  sheep,  which  he  got  by  exchange,  were 
taken  away  after  Stearns  left.  But  all  the  property  which  he  had 
bought  of  Stearns  had  been  removed  before  the  service  of  the 
trustee  process. 

"  This  property  was  paid  for  on  Saturday  night,  prior  to  Steams' 
leaving  on  Monday.  Evans  knew  at  the  time  he  paid  for  the 
property  that  Steams  was  soon  to  leave  for  the  West,  and  that  he 
did  not  intend  to  pay  Morgan's  claim  for  indemnity  for  the  ex- 
penses of  the  law  suit. 

"  The  plaintiff  claims  to  charge  Evans  as  tmstee  of  said  pro- 
perty. Whether  he  is  so  chargeable  is  left  for  the  decision  of  the 
court." 

The  two  items  of  the  plaintiff's  specifications,  which  were  dis- 
allowed by  the  referee  to  whom  the  case  was  referred,  were  as 
follows : 

1865,  Cash  paid  G.  C.  Cahoon  as  allowed  by  auditor $561.06 

one  half  of  which  is $275.58 

Paid  by  tmstee  on  same  suit 270.00 

one  half  of  which  is 135.00 

Interest  on  two  items 55.04 

In  respect  to  the  relation  e:(isting  between  the  parties  when 
said  items  accrued,  and  upon  which  the  defendant's  liability 
turned,  and  also  in  respect  to  the  items  which  the  referee  allowed, 
the  referee  reported  as  follows : 

"  Steams  married  Morgan's  sister.  In  1843  Steams  was  poor 
and  Morgan  had  considerable  property  in  his  hands,  and  the  first 
business  transactions  between  them  appeared  to  be  a  desire  upon 
the  part  of  Morgan  to  assist  Stearns  by  giving  him  employment, 
and  a  sort  of  co-partnership  existed  between  them  from  that  time 
until  about  1863.  Their  operations  were  such  as  to  include  pur- 
chasing timber  and  land  in  Victory,  building  mills,  manufacturing 
lumber,  and  selling  the  same.  Morgan  was  the  active  man  and 
furnished  all  the  capital.  In  some  of  these  operations  they  were 
tenants  in  common,  but  during  the  while  I  find,  although  there 
were  no  articles  of  agreement  between  the  parties  in  writing  to 
that  effect,  that  in  most  of  their  operations,  where  there  was  no 
special  understanding  to  the  contrary,  they  were  to  share  equally 
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in  profit  and  loss.  During  some  part  of  the  time  between  1851 
and  1863  they  were  connected  with  other  parties  as  tenants  in 
common.  In  1862  I  find  that  Steams  promised  Morgan  that  all 
matters  between  them  should  be  settled ;  and  on  the  18th  day  of 
February,  1865,  the  plaintiff  and  the  defendant  did  make  a  set- 
tlement. Steams  gave  Morgan  his  two  promissory  notes,  upon 
which  there  is  due  $275.99. 

"  It  was  conceded  these  notes  were  due  and  unpaid,  by  the  de- 
fendant's counsel,  but  that  the  settlement  referred  to  included  all 
of  the  charges  mentioned  in  the  foregoing  bill  of  particulars ; 
whilst  the  plaintiff  claimed,  and  so  testified,  that  it  did  not  include 
anything  but  their  private  dealings ;  that  no  part  of  the  other 
charges  were  included  in  the  settlement,  and  was  now  due  to  him ; 
whereupon,  I  find  the  following  facts  :  That  the  consideration  of 
these  notes  was  in  part  a  balance  found  due  from  Steams  of  a 

Private  account  commencing  in  1843  and  continuing  to  about 
858.  I  also  find  the  charge  of  $18.61  was  not  included  in  the 
settlement,  as  it  was  kept  on  a  company  book,  then  in  possession 
of  the  Weeks,  at  Lyndon,  which  I  have  allowed  with  the  interest, 
$34.32. 

"  The  item  of  $40.82,  board-bill,  during  the  settlement  was  re- 
ferred to  by  the  parties,  and  Stearns  claimed  he  had  not  been  paid 
that  sum  for  boarding  hands  while  at  work  on  the  mill ;  the  sum 
was  allowed  Steams  upon  the  condition  that,  if  the  Weeks  had 
not  paid  the  same,  then  that  sum  should  stand  to  the  credit  of 
Steams  as  it  had  been  and  then  was  allowed.  Upon  this  hearing, 
from  the  testimony  of  the  Weeks,  I  find  Steams  had  received  his 
pay ;  I  therefore  allow  the  same,  with  interest  added,  $47.72. 
The  $20  paid  Hajrw^ood  in  1854,  and  the  same  paid  GoodaU,  Mor- 
gan testified  was  not  included  in  the  settlement,  and  his  state- 
ment, connected  with  the  fact  that  the  book  and  paper  contained 
the  subject  matter  of  their  settlement,  can  not  be  reconciled  upon 
any  other  theory  than  as  he  states  it  to  be.  I  therefore  allow  the 
sum  as  stated  in  the  specification,  with  the  interest  added,  to  wit : 
cash  paid  William  Haywood  and  interest,  $35.60 ;  to  cash  paid 
GoodaU  and  interest,  $20.59.  These  several  sums  as  allowed 
amount  to  $414.22. 

"  The  first  charge  in  the  specification  for  one-half  the  amount 
paid  in  1851  to  Washbum  and  Steele  for  land  in  Victory,  I  infer- 
red must  have  been  compromised  in  the  settlement,  as  I  find  from 
the  minutes  of  the  same  and  the  books  and  other  evidence,  that  the 
land  was  afterwards  sold  and  Morgan  gave  credit  to  Steams  on 
his  book,  page  41,  $50  for  part  of  Washbum  lot.  Although  this 
is  less  than  the  sum  charged,  I  am  inclined  to  believe  this  credit 


NOVEMBER,  1868.  408 


Horgaa  v.  Stearna  et  al. 


would  be  sufficient  to  take  the  attention  of  the  parties  to  the  sub- 
ject and  render  it  more  than  probable  that  it  was  settled,  and 
fiierefore  disallow  the  same.  The  remaining  sums  mentioned 
in  the  plaintiff's  bill  of  particulars,  amounting  to  the  sum  of 
$1267.62,  I  allow  subject  to  the  credit  rendered,  less  $240 — 
$1027.62,  which  allowance  is  to  be  considered  by  the  court  upon 
the  following  statement  of  facts  : 

"  The  several  sums,  mentioned  in  the  specification  in  prosecuting 
and  defending  uctions  which  involved  the  title  and  ownership  of 
the  timber,  mostly  taken  and  standing  upon  lots  No.  49  and  50, 
in  the  town  of  Victory,  in  which  actions  Steams  was  made  a 
party  to  the  record,  both  as  one  of  the  plaintiffs  and  also  as  a  de- 
fendant with  Morgan,  were  paid  out  by  Morgan. 

"  In  conducting  these  lawsuits  it  did  not  appear  that  Stearns 
advised  or  controlled  the  same  in  any  manner  whatever,  but  on 
the  contrary,  it  did  appear  that  Morgan  was  considered  by 
counsel  and  witnesses  as  the  principal  person  in  interest.  I  find, 
however,  that  in  one  or  two  instances  he  went  with  Morgan  to  see 
the  attorneys  engaged  by  Morgan,  and  was  present  during  one  or 
two  consultations  had  with  them  by  Morgan,  and  that  he  also  at- 
tended court.  I  find  Morgan  kept  books  of  accounts  against 
Steams  and  others  containing  the  usual  details  of  debt  and  credit ; 
but  none  of  these  books  showed  any  memorandum  charges  what- 
ever, relating  to  these  payments,  against  Steams.  The  specifica- 
tions were  made  from  vouchers  taien  from  witnesses,  judgments 
and  other  sources :  I  find  from  the  testimony  of  Morgan  that  at 
the  time  of  the  settlement  nothing  was  said  about  this  account, 
and  at  no  time  before  except  as  follows :  Sometime  in  1862  Mor- 
gan and  Steams  had  a  conversation  about  Steams  settling  these 
expenses.  Morgan  proposed  to  Stearns  if  he  would  secure  to  be 
paid  to  the  Weeks  four  hundred  dollars  as  his  share  of  these 
charges,  it  should  be  in  full  for  the  same.  The  offer  Steams  ac- 
cepted, but  it  was  not  carried  into  effect  for  the  reason  that  the 
securiiy  could  not  be  given.  This  I  find  to  be  the  only  direct 
acknowledgment  of  his  liability  to  Morgan  for  these  claims,  or 
promise  to  pay.  The  promise  above  referred  to,  in  1862,  of 
Steams,  relied  upon  to  remove  this  statute  bar,  might  only  relate 
to  the  private  dealings  between  them,  which  were  afterwards  set- 
tled. Hence  I  do  not  find  a  new  promise  only  as  to  the  four  hun- 
dred dollars.  It  did  not  appear  that  Morgan  made  any  demand 
upon  Steams,  except  at  the  time  last  above  mentioned,  for  the 
payment  of  tliese  sums.  It  further  appeared  that  the  last  two 
charges  in  the  specification  were  upon  judgment  obtained  by 
Messrs.  Cahoon  against  Morgan  and  Steams ;  that  on  the  trial  of 
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these  actions  Steams  and  Morgan  pleaded  the  statute  of  limitation, 
and  a  new  promise  was  found  made  by  both  of  them." 

A,  J.  Willardj  for  the  plaintiflF,  maintained  that  the  facts  found 
by  the  referee  are  sufficient  to  show  the  liability  of  the  defendant 
in  respect  to  the  items  of  the  plaintiflF 's  specification  disallowed 
by  the  referee ;  that  no  homestead  exists  in  a  party  who  has  no 
deed  of  the  same  ;  that  Weeks'  title  was  good  without  any  deed 
from  Stearns  and  his  wife  ;  that  if  there  was  any  homestead,  the 
manner  of  the  sale  and  the  note  and  money  having  passed  directly 
to  the  hands  of  the  husband,  made  it  subject  to  attachment  on  the 
trustee  process.  Keyes  v.  Bines^  37  Vt.,  260.  That  the  plaintiflf's 
claim  existed  prior  to  the  defendant's  acquiring  a  homestead,  and 
for  this  reason  it  could  be  held  for  said  claim.  That  Evans  is 
liable  as  trustee  for  the  hay  and  diflference  in  sheep,  because  he 
bought  this  property  with  full  knowledge  that  Stearns  intended  to 
leave,  and  defraud  Morgan,  and  with  a  design  to  assist  him  in  so 
doing.     Gen.  Sts.,  313,  §  48,  §  49 ;  38  Vt.,  122. 

Jona.  Boas  and  0-,  C.  ^  Q-.  TT.  Cahoon^  for  the  defendant,  trus- 
tees and  claimant,  maintained  in  respect  to  the  trustees,  G.  H.  &  J. 
M.  Weeks,  that  they  were  properly  discharged  and  claimant  Evans 
allowed  to  hold  the  funds  in  their  hands.  The  note  which  evi- 
denced their  indebtedness  was  the  property  of  Mrs.  Steams  till 
purchased  by  the  claimant.  She  had  a  homestead  interest  in  the 
farm,  which  was  an  incumbrance  resting  upon  the  husband's 
estate  or  interest  in  the  farm,  and  which  could  not  be  conveyed 
without  she  joined  in  the  deed.  It  was  not  necessary  that  the 
record  title  to  the  farm  should  be  in  the  defendant  in  order  to 
give  him  and  her  a  homestead  interest.  It  is  enough  that  he  was 
equitably  the  owner  of  the  farm,  though  his  brother  held  the  rec- 
ord title  in  trust  for  him.  The  homestead  attaches  to  the  house- 
keeper's interest  in  the  land  and  not  to  the  land  itself.  The 
language  of  the  act  is  broad  enough  to  receive  this  constractioa, 
and  was  intended  to  furnish  a  home  to  the  poor  man  and  his 
family,  and  should  be  construed  liberally.  Its  words  are,  "  The 
homestead  of  every  housekeeper  or  head  of  a  family  consisting, 
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etc.,  and  used  or  kept  by  such  housekeeper  or  head  of  a  family  as 
such  homestead,"  etc.    Gen.  Sts.,  456  §  1. 

In  the  original  act,  instead  of  the  words  "  used  or  kept,"  the 
word  "  occupied  "  was  used,  making,  not  record  title,  but  use  or 
ocenpation  the  test  to  determine  whether  a  homestead  exists  or 
not.  The  court  have  virtually  thus  construed  the  act.  McClary 
et  d.  V.  Bixby,  admr.j  36  Vt.,  264. 

Inasmuch  as  the  defendant  acquired  his  interest  in  the  farm, 
and  actually  occupied  and  used  it  for  a  homestead,  prior  to  the 
accnimg  of  any  of  the  items  which  the  plaintiff  claims  to  recover 
in  this  action,  the  plaintiff  had  no  right  to  take  the  homestead  to 
satisfy  his  claims,  and  the  defendant,  though  insolvent,  had  the 
right  to  give  his  homestead  to  his  wife,  and  the  note  can  not  be 
reached  by  the  trustee  process.     Keyes  v.  Bines^  37  Vt.,  260. 

If  the  defendant  and  wife's  right  of  homestead  was  considered 
doubtful  by  them  and  the  Messrs.  Weeks,  yet  the  refusal  of  the 
wife  to  sign  the  deed  without  the  $500  could  be  secured  to  her, 
and  the  unwillingness  of  the  grantees  to  take  the  deed  without  hei* 
signature,  furnish  a  suflBcient  consideration  for  the  note,  which  the 
commissioner  finds  was  given  bona  fide  to  the  wife,  to  enable  her 
to  enforce  it  against  the  trustees,  and  make  it  her  property,  which 
she  could  and  did  transfer  to  the  claimant. 

The  opinion  of  the  court  was  delivered  by 

Prout,  J.  These  exceptions  present  three  questions  :  Firsts  as 
to  the  disallowance  by  the  referee  of  the  two  last  items  of  the 
plaintiff 's  account.  The  relation,  out  of  which  the  claim  to  which 
these  items  refer  originated,  was,  as  the  report  shows,  a  "  sort  of 
partnership,"  but  whether  of  such  a  character  as  to  invest  and  im- 
pose upon  the  parties,  as  between  themselves,  the  rights  and  liabili- 
ties of  copartners,  does  not  appear.  Sharing  in  the  profits  and  loss 
of  the  business  is  not  decisive  as  between  the  parties,  as  this 
may  have  been  merely  an  arrangement  with  a  view  to  compenss^- 
tion  for  services  rendered  in  the  employment  of  the  plaintiff,  the 
amount  of  which  was  to  be  dependent  upon  the  success  of  the 
business  in  which  the  parties  were  engaged  and  interested.    This 
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would  be  a  sort  of  partnership.  It  is  not,  however,  claimed  that 
the  referee  in  his  finding  and  conclusion  made  any  mistake  except 
as  to  the  effect  he  gave  the  judgment  in  favor  of  Mr.  Cahoon. 
We  do  not  think  that  recovery  or  adjudication  conclusive  to  the 
extent  claimed  for  it  by  the  plaintiff,  as  it  does  not  necessarily 
show  that  the  subject  matter  of  the  litigation  involved  in  those 
suits,  in  the  prosecution  and  defence  of  which  Cahoon's  claim 
originated,  involved  the  defendant's  interests  or  property.  He 
may  have  been  so  connected  with,  and  participated  in  those  suits, 
as  to  make  himself  liable  to  the  attorney  engaged  in  them,  when 
as  between  him  and  the  plaintiff  there  was  no  liability  whatever. 
If  the  defendant  was  only  in  the  employment  of  the  plaintiff  and 
had  no  other  interest,*and  it  does  not  sufl&ciently  appear  that  he 
had,  although  thus  connected  with  those  suits,  this  might  be  so. 
The  plaintiff  failing,  then,  upon  the  facts  reported,  to  establish  a 
liability  to  pay  one  half  of  those  expenses  to  him,  without  troub- 
ling ourselves  with  the  other  grounds  of  defence,  the  promise  re- 
lied upon  by  the  plaintiff  does  not  aid  him.  That  arose  out  of  a 
proposition  to  the  defendant,  if  he  would  secure  a  payment  of  a 
part  of  this  claim,  it  should  be  in  full.  This  offer  the  defendant 
accepted,  but  nothing  was  done,  and  the  referee  finds  that  it  might 
have  referred  to  other  dealings  of  the  parties,  which  were  after- 
wards settled. 

Second,  as  to  the  discharge  of  the  trustees,  G.  H.  and  J.  M. 
Weeks. 

We  assume  upon  the  facts  reported  that  the  principal  defendant 
acquired  his  interest  in  the  farm,  which  he  conveyed  to  the  trustees, 
in  1853  or  1855.  It  was  conveyed  to  the  trustees  by  the  defend- 
ant and  his  wife  on  the  16th  of  February,  1865,  and  the  referee 
finds  that  they  had  lived  on  it  ten  or  twelve  years.  The  record 
title  was  in  a  brother  of  the  defendant  and  one  Spaulding,  for 
purposes  of  security.  It  was  sold  to  the  trustees  for  two  thousand 
and  fifty  dollars,  which  was  paid  by  applying  eight  hundred  dollars 
which  the  defendant  was  owing  the  trustees,  by  paying  Spaulding 
and  the  defendant's  brother  seven  hundred  dollars,  the  amount  of 
their  claims,  and  by  giving  a  note  for  five  hundred  dollars  to  the 
defendant's  wife,  for  the  amount  of  which  the  plaintiff  seeks  to 
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charge  the  trustees  in  this  case.  This  last  note  was  given  for  the 
true  balance  due  on  the  purchase  of  the  farm,  and  was  horm  fide 
designed  to  secure  the  value  of  the  homestead  interest  to  the  de- 
fendant's wife,  who  refused  to  convey  unless  she  could  have  it 
secured  to  her.  We  think  upon  these  facts  the  defendant  had  a 
homestead  interest  in  the  property,  and  that  the  case,  in  this  res- 
pect, is  within  the  reason  and  spirit  of  the  statute  creating  it. 
The  essential  condition  of  this  right  and  interest  is  ownership  and 
occupancy  by  the  husband  and  family,  and  the  statute  applies  to 
an  equitable  as  well  as  legal  ownership  ;  an  incumbered  as  well 
as  an  unincumbered  estate.  "  There  is  nothing  in  the  nature  and 
policy  of  the  exemption  (of  the  homestead)  which  makes  it  any 
more  applicable  to"  the  one  than  the  other,  and  the  act  of  1855 
(Gen.  Sts.,  456  §5)  as  held  in  McClary  et  al.  v.  Bixby  admr.j  36 
Vt.,  254,  "  that  after  the  homestead  is  set  out  to  the  widow  and 
minor  children,  they  shall  be  respectively  seized  of  the  same  estate 
in  such  homestead  as  that  of  which  such  housekeeper  or  head  of 
family  should  have  died  seized,  strongly  implies  that  it  was  the 
design  of  the  statute  to  secure  a  homestead  right  in  lands  to 
which  the  title  of  the  husband  and  father  was  limited  and  special." 
This  interest  of  the  defendant,  being  then,  as  we  hold,  exempt 
from  attachment,  except  as  to  debts  that  were  contracted  prior  to 
its  acquisition,  and  this  exemption  being  for  the  benefit  of  the 
family  as  well  as  of  the  husband,  and  which  could  not  be  conveyed 
miless  the  wife  joined  in  its  conveyance,  its  value  on  a  sale  may 
be  set  apart  and  secured  to  the  wife,  especially,  in  view  of  the  act 
of  1865  (Session  Laws,  25,)  which  in  terms  exempts  from  attach- 
ment or  trustee  process  the  proceeds  of  any  property  sold  and 
conveyed  which  was  at  the  time  of  the  sale  exempt  from  execu- 
tion. The  question  is  then  as  to  the  time  when  the  plaintiflF's 
claim  allowed  by  the  referee  accrued,  whether  before  or  after 
the  acquisition  of  the  homestead  by  the  defendant,  in  1853-6. 
The  allowance  of  the  referee  is  made  up  in  part  of  two  notes 
given  iQ  February,  1865,  which  is  to  be  regarded,  for  the  purposes 
'of  this  question,  as  the  time  of  the  accruing  of  that  portion  of 
the  claim.  The  balance  of  the  allowance  consists  of  an  item 
vhich  accrued  in  1858,  two  items  which  accrued, in  1855,  and  an 
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item  which  accrued  in  1854,  according  to  the  plaintiff's  specifica- 
tion ;  all  subsequent  to  the  time  when  the  act  exempting  home- 
steads from  attachment  took  effect.  Now  if  there  is  any  doubt 
as  to  some  of  these  items,  there  is  none  as  to  the  notes,  and  adr 
mitting  that  we  could,  on  the  report,  separate  the  plaintiff's  claim, 
upon  the  question  as  to  the  trustees'  liability,  dates  become 
material,  and  the  time  of  the  accruing  of  the  several  claims,  in  re- 
spect to  which  we  are  asked  to  charge  them,  must  appear  affirma- 
tively to  have  been  before  the  defendant  acquired  the  homestead, 
to  enable  us  to  say  that  they  are  chargeable  as  to  either.  This 
renders  the  inquiry  as  to  the  intention  of  the  parties  in  disposing 
of  the  note  immaterial,  as,  if  the  proceeds  of  the  homestead  are  not 
subject  to  attq^chment,  the  plaintiff  has  no  legal  ground  of  com- 
plaint and  can  not  impeach  its  validity. 

Thirds  as  to  the  liability  of  the  trustee  Evans  for  a  mow  of  hay 
and  the  difference  in  sheep. 

The  hay  was  purchased  and  the  sheep  exchanged  on  the  3d  of 
February,  and  there  is  nothing  in  the  report  to  show  that  at  tiiat 
time  the  trade  as  to  either  was  not  bona  fide^  or  that  it  was  with 
a  view  of  defrauding  or  delaying  creditors.  The  note  given  for 
the  homestead  interest  was  purchased  by  this  trustee  afterwards 
and  subsequent  to  the  16th  of  February,  and  all  the  facts  found  by 
the  referee  relate  to  what  Evans  knew  of  Steams'  intention  and 
purposes,  if  fraudulent,  at  a  time  subsequent  to  that  date.  Con- 
sequently if  this  trustee  at  that  time  knew  all  that  is  claimed,  the 
trade  for  the  hay  and  sheep  was  in  good  faith  for  aught  that  ap- 
pears, and  valid  as  against  creditors.  If  he  afterwards  discovered 
or  became  apprized  that  his  vendor  had  an  illegal  purpose  in 
view,  he  was  not  bound  to  throw  up  the  trade,  but  was  at  liberty 
to  retain  and  pay  for  the  property,  as  he  did,  before  the  process 
in  this  case  was  served  upon  him.  It  was  therefore  correctly 
adjudged  that  he  was  not  chargeable  in  respect  to  this  property. 

The  judgment  of  the  county  court  is  affirmed. 
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Alonzo  E.  Hickok  V.  Town  op  Shelbubne. 

Soldier^s    Bounty.      StibstitiUes.      Pleadings.      Town  Meeting. 
Warning.      Clerk  pro  tern. 

A  nun  liable  to  dnA  hftying  ftuniahed  and  paid  a  sabfltitute,  who  was  enliated  and 
miutered  in  to  the  credit  of  the  town,  npon  the  request  and  assurance  of  the  re- 
oroiting  agents  of  the  town  that  they  would  do  what  was  right  about  it,  is  enti- 
tled to  recover  of  the  town  under  the  act  of  1862,  No.  38,  in  an  action  of  general 
BSBumpsit  in  the  common  counts,  as  for  money  paid  for  the  use  and  benefit  of  the 
town,  the  amount  specified  in  a  vote  of  the  town  paned  subsequently  to  the  enlist- 
ment of  the  substitute,  '<to  pay  each  man  liable  to  draft  who  has  Aimished  a  sub- 
stitute," etc.,  "six  hundred  doUars.''  « 

Such  vote  was  authorised  under  a  warning  "to  see  what  action  the  town  will  take 
in  regard  to  the  expected  draft  soon  to  be  made,''  and  to  "see  whether  the  town 
will  vote  to  pay  bounties  to  volunteers,  if  so,  what  bounties'';  and  was  properly  passed 
at  an  a4ioumed  meeting  of  the  special  meeting  called  for  this  purpose. 

A  certified  copy  of  the  proceedings  of  the  meeting,  as  kept  and  reported  by  a  clerk 
pro  tan.  to  the  town  clerk,  is  admissible  fbr  the  purpose  of  showing  the  vote  of 
the  meeting. 

General  Assubcpsit  in  the  common  counts,  for  work  and  labor, 
money  had  and  received,  money  lent,  money  paid,  etc.  Plea,  the 
general  issue,  and  trial  by  jury,  April  term,  1867,  Chittenden 
county,  PiERPOiNT,  C.  J.,  presiding. 

The  plaintiff  offered  in  evidence  certified  copies  of  the  records 
of  said  town,  containing  the  warning  and  proceedings  of  a  meeting 
held  July  25, 1864,  under  said  warning,  and  of  what  purported 
to  be  an  adjourned  meeting  held  August  8, 1864 ;  also  the  records 
of  a  warning,  and  meeting  held  under  that  warning,  August  22, 
1864. 

To  the  admission  of  these  records  the  defendants  objected,  on 
the  ground  that  they  were  immaterial ;  and,  as  to  the  paper  pur- 
porting to  be  a  record  of  said  adjourned  meeting,  for  the  addi- 
tional reason  assigned,  that  said  paper  on  its  face  was  not  such  as 
to  make  it  evidence,  being  only  a  record  of  what  had  been  re- 
ported to  the  town  clerk ;  and  in  connection  with  this  objection, 
the  defendants  offered  to  prove  by  parol  that  said  Robert  J.  White, 
styled  clerk  j>ro  tem.j  was  not  sworn  as  clerk.  The  court  ex- 
dnded  this  evidence  offered  by  the  defendants  and,  against  ob- 
jections and  exceptions  taken,  admitted  said  papers  in  evidence. 
The  plaintiff  then  offered  in  evidence  a  certified  official  copy  of 
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General  Order  No.  12,  dated  August  3, 1864,  showing  the  quota 
of  said  town ;  also  a  certificate  of  the  assistant  adjutant  general 
of  the  state  of  Vermont,  dated  March  23, 1867 ;  which  papers 
were  severally  objected  to  by  the  defendants,  but  the  court  admit- 
ted the  same  in  evidence,  the  defendants  excepting  thereto. 

The  plaintiff  gave  evidence  tending  to  prove,  that  on  the  5th 
day  of  August,  1864,  he,  being  subject  to  draft,  furnished  a  sub- 
stitute for  himself,  and  that  such  substitute  was  accepted  by  the 
provost  marshal,  and  went  to  the  credit  of  said  town,  upon  its 
assigned  quota,  and  that  he  paid  such  substitute  the  sum  of  nine 
hundred  dollars,  and  that  these  facts  were  known  to  the  selectmen 
of  said  town  at  the  time,  the  selectmen  being  Frederick  Fletcher, 
Lafayette  Lyon  and  Rufus  W.  Nash.  Upon  the  subject  of  an 
agreement  of  said  selectmen,  or  said  town,  to  pay  him  any  sum 
for  the  furnishing  of  a  substitute  for  himself,  the  plaintiff  in  his 
own  behalf  testified  that  he  had  made  some  efforts  to  procure  a 
substitute,  which  had  failed,  and  then  proceeded  as  follows : 

"  Fletcher  told  me  I  ought  to  be  interested  to  put  in  a  substitute. 
I  told  him  I  was,  and  that  I  would  give  him  $300  to  put  in  a  man 
for  me.  Ho  said  he  had  as  much  as  he  could  do,  and  I  had  bet- 
ter look  up  my  own  man.  I  told  him  I  had  been  willing  to  put 
in  $300,  but  said  that  he  knew  that  $800  would  not  get  a  man. 
Fletcher  replied  that  everybody  was  crazy.  I  said  to  him  if  ho 
would  give  me  as  much  as  he  was  giving  three  years'  men,  I 
thought,  with  what  I  was  willing  to  put  in,  1  could  get  him  a  three 
years'  man.  lie  said, '  Go  and  get  your  man  and  put  him  in,  and 
we  will  do  what  is  right  about  it.'  It  was  then  talked  between 
us  that  they  were  paying  $600  for  one  year's  men.  I  went  for- 
ward, and  in  two  or  three  days  put  in  my  man.  I  handed  Fletcher 
the  papers  I  had  got  from  the  provost  marshal's  office  for  the  man 
I  had  put  in,  and  told  him  I  wanted  what  belonged  to  me. 
Fletcher  took  the  papers  and  looked  at  them.  He  asked  what  I 
wanted,  or  if  I  would  take  $300  ?  I  said  I  wanted  what  was 
right,  and  was  not  then  disposed  to  take  $300,  and  told  him  so. 
He  then  said, '  We  have  no  money  in  the  treasury,  and  we  can  not 
pay  you  now,'  and  said, '  You  take  your  papers  and  keep  them 
until  we  have  the  means  and  we  will  settle  with  you,  that  the  par 
pers  were  perfectly  good,  all  right.'  The  time  I  presented  these 
papers  was  at  the  town  meeting  of  the  8th  of  August,  just  as  the 
meeting  adjourned.  This  was  all  the  talk  I  had  with  Fletcher 
before  the  quota  was  full.    I  had  a  talk  with  Lyon  the  day  the 
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vote  was  taken  at  the  first  meeting.  I  spoke  of  the  business,  and 
he  said  he  thought  every  man  who  would  put  in  a  substitute  should 
have  the  benefit  of  that  vote.  I  had  no  other  conversation  with 
him  at  that  time.  I  had  another  talk  with  Lyon  after  I  had  put 
in  the  substitute.  I  went  to  see  him,  and  talked  about  his  allow- 
ing me  the  benefit  of  the  $600.  He  said  it  was  all  right  that  we 
should  have  the  $300,  but  he  thought  the  $600  was  above  what  a 
man  who  had  put  in  a  substitute  ought  to  have.  I  told  him  they 
paid  $600  for'one  year's  men,  and  I  thought  they  ought  to  pay  me 
§600  for  a  three  years'  man.  He  said  he  would  do  what  he  could 
to  have  it  right.  They  never  paid  me  anything,  or  oflFered  me 
anything." 

On  cross-examination  the  plaintiflF  testified  as  follows  : 

"Fletcher  did  not  agree  to  pay  me  $600  nor  $300,  but  said  he 
would  do  what  was  right." 

Upon  the  foregoing,  being  all  the  evidence  put  in  by  the 
plaintiflF,  except  that  said  Lyon  testified  in  his  behalf,  but  his  tes- 
timony is  not  material  to  be  stated,  the  defendants  claimed  that 
the  plaintiflF  was  not  entitled  to  recover  in  this  action.  The  court 
pro  forma  so  ruled,  and  the  jury,  under  the  court's  direction,  re- 
turned a  verdict  for  the  defendants.  To  such  decision  of  the 
court  the  plaintiflF  excepted. 

The  warning  of  the  town  meeting  of  July  25, 1864,  contained 
articles,  among  others,  as  follows : 

"  2d.  To  see  what  action  the  town  will  take  in  regard  to  the 
expected  draft  soon  to  be  made  by  the  President  of  the  United 
States. 

"  3d.  To  see  whether  the  town  will  vote  to  pay  bounties  to  vol- 
unteers ;  if  so,  what  bounties. 

"  4th.  In  case  the  town  shall  vote  to  pay  such,  to  raise  and  pro- 
vide means  for  the  same." 

Town  met  agreeable  to  the  above  warning,  and 

"  Voted^  That  the  town  of  Shelburne  pay  to  each  volunteer,  sub- 
stitute or  drafted  man  who  is  credited  to  the  town  of  Shelburne, 
one  hundred  dollars  for  one  year ;  two  hundred  dollars  for  two 
years,  and  three  hundred  dollars  for  three  years. 

"  Votedy  That  the  selectmen  be  authorized  to  raise  money  on  the 
credit  of  the  town  to  pay  the  bounties  voted,  and  to  draw  orders 
on  the  treasurer  for  each  man  mustered  into  the  service  of  the 
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United  States,  and  credited  to  said  Shelbume,  to  fill  the  quotas  of 
said  town  under  the  call  for  600000  men,  according  to  said  vote. 

"  On  motion,  voted  to  adjourn  two  weeks,  same  time  of  day  and 
place. 

"Attest,  Wm.  Harmon,  Town  Clerk." 

"  Town  met  agreeable  to  adjournment. 

"  Votedj  Robert  J.  White,  clerk  j^ro  tern. 

"  Voted  J  That  the  town  of  Shelbume  vote  a  tax  on  the  grand  list 
of  said  town,  in  addition  to  that  already  voted,  sufficient  to  pay 
each  man  liable  to  draft  who  shall  furnish  a  substitute  or  volun- 
teer for  three  years,  $600,  until  said  quota  is  filled. 

"  Votedy  to  amend  so  as  to  include  all  who  have  volunteered  or 
furnished  substitutes  on  the  500000  call. 

"  Vbtedj  To  adjourn. 

"  A  true  record  as  sent  to  me  of  the  adjourned  meeting  by 
Robert  J.  White,  clerk  pro  tern. 

"  Attest,  Wm.  Harmon,  Town  Clerk." 

"  I  certify  that  the  above  and  foregoing  is  a  true  copy  from  the 
records  of  a  town  meeting  held  under  the  foregoing  warning. 
"  Attest,  Wm.  Harmon,  Town  Clerk." 

L.  B.  Unglesby  and  H.  It.  Sard,  for  the  plaintiff,  maintained 
that  the  power  of  towns  to  raise  and  appropriate  money  under 
the  act  of  1862,  No.  38,  has  been  repeatedly  recognized  in  cases 
reported  in  39  Vt.,  70,  429,  610,  and  40  Vt.,  171.  The  words 
of  the  act  are  so  general  that  it  makes  no  difference  by  whom  the 
service  was  rendered  or  money  expended,  and  was  intended  to 
meet  precisely  the  class  of  cases  of  which  the  case  at  bar  is  one, 
where  individuals,  feeling  the  pressing  necessity  of  men,  of  their 
private  means  contributed  to  pay  what  was  necessary  to  procure 
them.  The  town  meeting  had  a  right  to  adjourn  and  then  pro- 
ceed to  act  under  the  original  warning,  and  appoint  a  clerk  pro 
tern.  This  is  fully  decided  in  the  case  of  JSutchinson  v.  Pratt  et 
al.y  11  Vt.,  402,  and  cases  cited.  An  article  to  raise  money  is  not 
exhausted  by  a  single  vote ;  but  further  sums  may  be  raised  from 
time  to  time,  at  subsequent  ac^ournments  of  the  same  meeting,  till 
the  objects  are  accomplished.    7  Greenleaf,  404. 

Danid  Roberta  and  Wale9  ^  Taft,  for  the  defendants. 
The  town  had  no  such  corporate  interest  in  the  money  or  tbe 
work  and  labor  expended  by  the  plaintiff  as  to  be  duurgeable 


NOVEMBER,  1868.  41S 

Hiokok  V.  Shelburne. 

therefor,  unless  by  special  agreement.  The  duty  of  service  rested 
upon  the  individual  citizen.  The  town,  as  a  corporation,  was  not 
obliged  to  furnish  troops,  and  had  no  corporate  duty  in  this  re- 
spect. The  plaintiff's  service,  or  money  instead,  could  therefore 
raise  no  implied  promise  against  the  town,  nor  furnish  a  consid- 
eration for  even  an  express  promise,  for  they  were  expended  to 
aad  for  his  own  use,  not  the  town's.  His  right  is  derived  from 
special  statutes  and  such  special  facts  as  these  statutes  provide 
for ;  else  fie  has  no  right.  A  special  contract  should  therefore  be 
set  up  in  the  declaration,  with  such  facts  as  would  show  the  au- 
thoriiy  of  the  town  and  its  officers  under  the  statutes  to  make  the 
contract  set  up,  and  performance  on  the  part  of  the  plaintiff 
should  be  alleged. 

The  plaintiff  by  his  evidence  puts  his  recovery  upon  a  quantum 
meruit^  but  it  is  impossible  to  estimate  this. 

Aside  from  all  questions  of  pleading,  the  case  is  not  mad.e  out 
for  a  recovery  in  any  form.  In  order  to  a  recovery  in  any  form 
the  plaintiff  must  establish  two  points : 

1st.  That  the  town  had  authority  to  contract  with  him  to  pay 
him  money  for  the  furnishing  of  a  substitute  for  himself,  as  a  per- 
son subject  to  the  draft.  Abendroth  v.  Qreenwichy  29  Conn.,  356 ; 
WiUardY.  Borough  of  KiUingworth^  8  Conn.,  247  ;  Drew  v.  Davis j 
10  Vt.,  506. 

2d.  That  the  town  did  so  contract.  And  this  involves  the  ques- 
tion of  the  form  of  the  undertaking. 

No  act  was  then  (August  5, 1864),  in  force,  which  authorized 
towns  to  pay  bounties  to  persons  not  drafted,  who  should  furnish 
or  had  furnished  substitutes. 

The  act  of  October  29, 1862,  (No.  38),  applied  to  volunteers 
only.  If  a  substitute  may  be  called  a  volunteer,  the  person  for 
whom  he  is  substituted  can  not  be  so  denominated.  The  act  of 
November  10,  1863,  (No.  2,)  applied  only  to  the  case  of  men 
actually  "  drafted,"  who  had  thereupon  gone  personally  into  ser- 
vice, or  who  had  furnished  an  accepted  substitute. 

Therefore,  at  that  date,  this  town  lacked  power  to  bind  itself 
or  inhabitants  by  any  stipulation  to  pay  the  plaintiff  toward  sup- 
plying himself  with  a  substitute.    Booth  v.  Woodbury ^  32  Conn., 
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118 ;   Webster  v.  Marwinton^  32  Conn.,  131 ;  Stetson  v.  JK^wpton, 
13  Mass.,  271 ;  8  Allen,  80 ;  lb.,  603. 

No  subsequent  legislation  aids  the  plaintiff. 

The  votes  passed  at  the  meeting  of  July  25,  and  the  adjourned 
meeting  of  August  8,  were  not  authorized  under  the  warning. 

Quere,  whether  a  special  town  meeting  can  adjourn  to  a  futare 
day,  and  then  proceed  to  act  under  the  original  warning  ?  There 
is  a  special  provision  authorizing  the  adjournment  of  the  annual 
meeting.  (Glen.  Sts.,  109,  §  25.)  This  implies  wanl  of  such 
power  in  case  of  special  meeting.  Schoff  v.  Bloomfiddy  8  Vt., 
472.  Qmre,  whether,  the  town  having  fully  acted  at  the  called 
meeting  of  July  25  upon  the  subjects  named  in  the  warning,  its 
power  under  that  warning  was  not  exhausted  ?  The  vote  at  this 
adjourned  meeting  Is  not  for  completing  or  carrying  out  any  vote 
passed  at  the  first  meeting,  but  is  a  vote  of  another  tax  '^  in  addition 
to"  the  former  and  embraces  two  new  subjects,  viz.:  men  liable  to 
draft  who  shall  furnish  substitutes,  and  all  who  have  volunteered 
or  furnished  substitutes.  Clearly  this  was  not  authorized  by  any 
article  in  the  original  warning. 

The  record  of  this  adjourned  meeting  has  no  authority.  The 
town  clerk  certifies  it  to  be  ^^  a  true  record  as  sent  to  me,  etc.,  by 
Robert  J.  White,  derk  jpro  tew.,"  that  is,  it  was  so  reported. 

Quere,  whether  the  meeting  had  authority  to  elect  a  clerk  |>r(^ 
tem.f  In  the  absence  of  the  town  clerk,  his  duties  (of  which  the 
record  of  votes  is  chief)  are  to  be  performed  by  the  assistant  town 
clerk,  a  sworn  officer.  Gen.  Sts.,  109,  §  81 ;  25.,  Ill,  §  42,  §  43 ; 
Constitution,  §  29.  It  did  not  appear  that  White  was  sworn  as 
clerk.  This  should  not  be  presumed  against  the  offer  of  the  de- 
fendants to  prove  the  contrary. 

Finally,  aside  from  any  question  connected  with  the  statutes  or 
the  records,  or  the  authority  of  the  selectmen  to  bind  the  town, 
the  evidence  does  not  tend  to  show  that  the  plaintiff  ever  came  to 
any  agreement  with  them. 

The  opinion  of  the  court  was  delivered  by 
Pbout,  J.    The  result  of  this  cause  in  this  court  depends 
mainly,  independent  of  the  question  as  to  the  sufficiency  of  the 
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declaration,  upon  the  construction  of  the  act  of  1862,  (No.  38). 
Were  the  controversy  between  the  substitute  furnished  by  the 
plaintiff  and  the  town,  the  enlistment,  credit  and  application  upon 
its  assigned  quota,  and  vote  of  July  25, 1864,  upon  the  authority 
of  repeated  decisions,  would  fix  the  liability  of  the  town,  and  it 
could  not  be  avoided.  Seymour  v.  Marlboro^  40  Vt.,  171 ;  Cox 
V.  Mi,  Tahor^  decided  at  the  last  term  of  this  court  in  Windsor 
county.  The  present  case  is  distinguishable  from  those  only  by 
the  fact  that  the  plaintiff  was  liable  to  draft  and  furnished  a  sub- 
stitute, the  agents  of  the  town  not  only  having  a  knowledge  of, 
but  requesting  the  plaintiff  to  procure  one,  assuring  and  promising 
him  that  they  would  do  what  was  right  about  it.  The  plaintiff's 
substitute,  as  contemplated  by  him  and  the  selectmen,  was  credited 
to  the  town  and  counted  upon  its  quota,  so  that  the  town  was  in 
fact  relieved  in  respect  to  the  draft  and  military  service  to  the 
same  degree  it  would  have  been  had  the  substitute  enlisted  strictly 
as  a  volunteer,  as  in  legal  effect  he  was.  Now  this  was  the  very 
object  the  legislature  had  in  view  by  the  act  in  question :  to  en- 
able towns  to  procure  men  by  volunteering  instead  of  submitting 
to  a  compulsory  draft  of  the  inhabitants,  and  authorized  them  to 
"  grant  and  vote  such  sums  of  money  as  they  might  judge  best" 
to  enable  them  to  procure  and  pay  them.  This  was  the  policy  of 
the  legislature  and  the  object  of  the  town  as  indicated  by  its  votes, 
and  we  think  the  case  upon  the  facts  is  within  the  spirit  and  mean- 
ing of  both.  It  has  been  repeatedly  held  that  the  obligation  upon 
the  town  was  perfect  and  complete,  upon  the  call  of  the  president 
for  men  and  assignments  of  its  quota  under  the  law,  to  furnish 
them.  That  the  plaintiff  was  liable  to  draft,  and  that  by  fumish- 
ii^  a  substitute  or  representative  volunteer,  by  which  he  wholly 
relieved  himself  of  military  service,  is  not  decisive.  Procuring 
the  man  did  not  inure  wholly  to  his  benefit.  He  was  counted 
npon  the  assigned  quota  of  the  town,  and  this  was  a  benefit  to  the 
other  inhabitants  subject  to  draft,  whom,  as  a  class,  the  object  and 
effort  was,  to  relieve  by  procuring  others  to  perform  the  service 
the  government  might  otherwise  require  of  them.  This  state  of 
affafars  existing,  the  town  voted  to  raise  a  sum  sufiBcient  "  to  pay 
each  man  liable  to  draft  who  should  furnish  a  substitute  or  volun- 
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teer  for  three  years,  six  hundred  dollars,"  until  its  quota  was 
filled,  and  this  vote  was  amended  at  the  same  meeting  of  the  town 
so  as  to  include  all  who  had  volunteered  or  furnished  substitutes. 
The  consideration  existing  then,  consisting  of  the  enlistment  and 
credit  to  the  town  of  the  substitute,  in  view  of  the  request  and 
assurance  of  the  agents  of  the  town  to  do  what  was  right,  although 
past,  is  sufficient  to  sustain  the  express  promise  contained  in  the 
votes  referred  to.  Seymour  v.  Marlboro,  Cox  v.  Mt.  Tabor,  ubi 
supra. 

It  is  urged  that  the  warning  of  the  meeting  is  insufficient  and 
does  not  authorize  the  votes  relied  upon.  Article  2d  of  the  warn- 
ing is  "  to  see  what  action  the  town  will  take  in  regard  to  the  ex- 
pected draft  soon  to  be  made,"  etc.,  and  article  3d  is  to  "  see 
whether  the  town  will  vote  to  pay  bounties  to  volunteers,  if  so, 
what  bounties."  This  we  think  sufficiently  indicates  the  business 
to  be  done,  and  that  was  done  under  the  warning.  All  that  is 
necessary,  as  held  in  Alffer  v.  Curry,  40  Vt.,  437,  is  that  the 
wwning  should  set  forth  in  general  terms  the  purposes  or  objects 
for  which  the  money  is  to  be  raised,  so  "  as  to  notify  all  interested 
in  the  subject  matter  of  the  proposed  vote  or  action  of  the  town." 
This  is  also  substantially  held  in  KiUredge  v.  Walden,  40  Vt., 
211.  It  is  also  urged  that  the  special  meeting,  which  adopted  the 
votes  referred  to,  could  not  legally  adjourn  for  the  purpose  of 
completing  its  business.  We  can  conceive  of  no  valid  objection 
to  doing  so,  and  none  is  suggested.  Circumstances  might  exist 
that  would  not  only  render  it  proper  but  necessary  to  do  so  in 
order  to  complete  the  business  for  which  the  meeting  was  called ; 
as  the  importance,  amount  of  business  contemplated  to  be  done, 
and  the  time  required  to  accomplish  it.  As  to  the  validity  of  the 
record  of  the  proceedings  of  that  meeting,  we  think  the  point 
made  was  virtually  decided  in  Hutchinson  v.  Pratt,  11  Vt.,  402, 
and  that  it  was  admissible  for  the  purpose  for  which  it  was  used. 

The  only  remaining  question  is,  can  the  plaintiff  recover  upon  the 
common  counts  and  as /or  money  paid  for  the  use  and  benefit  of 
the  town.  Holding,  as  we  do,  that  the  town,  in  view  of  the  gen- 
eral policy  and  object  of  the  law,  had  an  interest  to  relieve  its 
citizens  from  draft  and  military  service,  and  as  being  under  an 
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obligation  to  furnish  its  quota  which  could  not  be  escaped,  it  had 
a  corporate  interest  and  as  a  town,  in  whatever  relieved  it  of  the 
burden  thus  existing,  and  its  liability  in  respect  to  any  contract 
warranted  by  law  and  authorized  by  vote,  or  promise,  sustained 
by  a  sufficient  consideration  in  respect  thereto,  is  the  same  it 
would  be  as  to  any  other  contract  thus  authorized  where  money 
had  been  paid  by  another  at  its  request  or  for  its  ijse  and  benefit, 
and  that  is  precisely  this  case.  The  plaintiff  was  directed  by  the 
agent  of  the  town  to  get  the  man,  to  put  him  in,  and  was  assured 
by  him  that  the  town  would  do  what  was  right  about  it.  This  he 
did ;  the  town  desired  the  benefit  of  applying  him  to  its  quota, 
and  subsequently  indicated  its  sense  of  what  is  right  by  voting  to 
pay  him  six  hundred  dollars,  three  hundred  less  than  he  paid  to 
procure  him.  If  here  was  a  sufficient  consideration,  as  there  was, 
an  express  promise  to  pay,  as  what  transpired  at  the  time  and  the 
Tote  show,  the  case  falls  within  the  principle  alluded  to,  and  the 
plaintiff  is  entitled  to  recover  as  for  money  paid  for  the  use  and 
benefit  of  the  town.  Worcester  v.  Ballard^  38  Vt.,  60.  A  ma- 
jority of  the  court  entertaining  these  views,  the  judgment  of  the 
countv  court  is  reversed  and  cause  remanded. 
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Lowell  W.  Haven  v.  Town  op  Ludlow. 
Soldier^s  Bounty.      Vote  to   Rescind.     Towns. 

The  plaintiff  havinc  re-enllsted  in  the  field  to  the  credit  of  his  town,  under  an  aaar- 
anoe  of  the  authorised  recruiting  agent  of  the  town,  that  if  he  would  re^nllst  to 
the  credit  of  said  town,  he  would  receive  such  pay  as  the  town  paid  other  mldkn, 
and  the  town  would  probably  pay  as  high  as  $500,  it  was  held  that  he  was  entitled 
to  the  bounty  subsequently  voted  by  the  town  to  re-enlisted  veterans,  and  his  ri|^ 
oould  not  be  delbated  by  a  subsequent  vote  to  rescind. 

The  language  of  the  vote  being  "to  pay  to  each  re-enlisted  veteran  who  has  re-ea- 
listed  for  three  years,  and  who  has  received  no  town  bounty,  five  hundred  dollan 
and  to  increase  the  bounty  of  those  re-enllsted  veterans  who  have  received  sooie 
bounty  to  five  hundred  dollars,  excepting  commissioned  ofiioors,  and  those  who  havo 
died  leaving  no  (kmilies,  and  deserters,"  the  plaintiff  having  reoeived  but  ten  dol- 
lars under  his  first  enlistment,  his  right  of  action  accrued  upon  his  re -enlistment, 
and  demand  and  refhsal,  and  having  served  through  his  Aill  term  and  not  having 
received  a  commission,  or  died,  or  deserted,  his  right  of  recovery  was  perfect  at  the 
time  of  trial,  in  an  action  brought  before  his  term  expired.  What  the  elfoct  would 
have  been  if  he  had  received  a  commission,  or  died,  or  deserted  before  suit  was 
brought  aDd  before  his  term  expired,  is  not  decided. 

Assumpsit,  to  recover  town  bounty.  Plea,  the  general  issue. 
Trial  by  the  court,  May  term;  1867,  Windsor  county,  Barrett, 
J.,  presiding. 

The  plaintiff  gave  in  evidence  general  order  No.  1,  of  the  gov- 
ernor of  this  state,  dated  October  28,  1863,  appointing  selectmen 
recruiting  officers,  etc.;  also,  order  No.  2,  1863,  assigning  the 
quotas  of  the  respective  towns  and  showing  the  deficiency  of  each 
town ;  also  the  record  of  a  meeting  of  said  town  held  on  the 
31st  day  of  December,  1863,  and  the  warning  of  said  meeting, 
dated  December  19, 1863,  the  town  voting  to  pay  a  boimty  of 
$500  to  each  volunteer  to  fill  the  quota  of  the  town  under  the  last 
call  of  the  president  for  300000  men,  and  the  deficiency  under 
the  draft  of  July,  1863  ;  also  the  record  of  a  meeting  of  said  town 
held  March  7,  1865,  and  the  adjourned  meeting  held  March  11, 
1865,  and  the  warning  of  said  meeting  dated  February  20,  1865, 
said  town  voting  to  pay  to  each  re-enlisted  veteran,  who  has  re- 
enlisted  for  three  years  and  who  has  received  no  town  bounty, 
$500,  and  to  increase  the  bounty  of  those  re-enlisted  veterans  who 
haA'e  received  some  bounty,  to  $500 ;  also  a  certificate  from  the 
adjutant  and  inspector  general's  office  of  copies  of  town  credit 
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books  A,  B,  C,  and  D,  so  far  as  relates  to  the  town  of  Ladlow, 
certified  May  28, 1867  ;  also  a  certificate  of  copy  of  town  credits 
ledger,  so  far  as  relates  to  the  town  of  Ludlow,  certified  May  28, 
1867,  from  which  it  appears  that  the  town  of  Ludlow  had  fur- 
nished its  quota  of  all  the  men  required  by  the  several  calls  of 
the  president,  and  no  more. 

The  plaintifi'  enlisted  into  the  service  of  the  United  States,  iu 
the  war  of  the  rebellion,  as  a  veteran,  December  21,  1863,  at 
Brandy  Station,  Ya.,  and  was  mustered  in  the  next  day,  or  the 
next  day  but  one,  his  residence  then  being  in  Ludlow,  Vt.  The 
plaintiff  testified :  "  I  think  I  understood  that  I  re-enlisted  under 
the  call  for  300000  men."  There  was  no  evidence  tending  to 
show  that  the  town  or  its  officers  had  any  knowledge  of  this  en-* 
listment  at  the  time  it  was  made. 

The  plaintiflf  also  gave  evidence  tending  to  prove  that  he  was 
re-enlisted  by  Capt.  White  in  the  field,  and  that  he  was  informed 
by  him  that  towns  were  paying  large  bounties,  and  that  he  could 
be  set  to  the  credit  of  any  town  that  he  should  elect ;  that  the 
plaintiff  enlisted  for  the  purpose  of  obtaining  from  Ludlow  what- 
ever tK)unty  they  were  then  paying  or  might  afterward  vote  to 
pay ;  that  the  plaintiff  made  his  father,  Parker  A.  Haven,  his 
agent  in  these  matters,  and,  before  he  enlisted,  wrote  to  his  father 
to  learn  what  bounties  Ludlow  was  paying  or  would  pay ;  that 
said  Parker  A.  had  some  talk  with  Calvin  Biggs,  one  of  the  scr 
lectmen  of  Ludlow,  who  told  him  that  if  the  plaintiff  went  to  the 
credit  of  the  town,  he  would  receive  such  pay  as  the  town  paid 
other  soldiers,  and  the  town  would  do  as  well  as  other  small 
towns,  and  probably  pay  as  high  as  $500 ;  that  said  Parker  A. 
communicated  the  same  to  the  plaintiff  by  letter,  written  about 
December  31, 1863,  and  that  the  plaintiff  enlisted  in  expectation, 
from  what  Capt.  White  told  him,  that  the  town  would  probably 
pay  as  high  as  $500,  and  he  learned  from  his  father  that  they  were 
going  to  have  a  meeting  to  fix  the  sum  they  would  pay,  and  there- 
upon let  himself  stand  credited  to  said  Ludlow ;  that  some  time 
after,  the  plaintiff  learned  that  said  Ludlow  had  voted  to  pay  to 
re-enlisted  veterans,  who  had  received  no  bounty,  the  sum  of  t50ft, 
and  to  those  who  had  received  some  bounty,  such  further  sum  as 
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would  make  $500 ;  that  the  selectmen  of  Ludlow  were  notified  of 
the  re-enlistment  of  the  plaintiff,  and  that  he  was  credited  to  said 
Ludlow,  early  in  January,  1864 ;  that  he  in  fact  re-enlisted  under 
the  call  of  October,  1863,  though  he  was  credited  to  said  town 
under  the  call  of  February,  1864 ;  that  he  was  credited  to  Lud- 
low after  he  understood  that  they  would  probably  pay  8500 
bounty;  that  Ludlow,  March  14, 1864,  and  after  the  plaintiff  had 
been  credited  to  said  town,  had  a  deficiency  of  eight  men,  and 
that  soon  after,  all  the  calls  and  the  draft  of  July,  1863,  were 
consolidated. 

The  defendants  gave  in  evidence  the  record  of  a  meeting  of  the 
town,  March  28, 18^5,  and  the  warning  of  said  meeting,  showing 
that  the  town  voted  to  rescind  the  vote  of  March  11, 1865.  The 
defendants  had  notice  of  the  plaintiff^ 's  rc-cnlistnicnt  to  their 
credit,  in  January,  1864. 

It  also  appeared  that  the  plaintiff*  had  enlisted  and  been  cred- 
ited to  said  Ludlow,  September  0,  1861,  and  served  until  De- 
cember. 21,  1863,  and  was  then  honorably  discharged;  that  he 
received  $10  bounty  of  the  town  ;  that  after  the  plaintiff  rc- 
enlisted,  December  21,  1863,  he  remained  in  the  service  of  the 
United  States  to  the  credit  of  Ludlow  to  the  end  of  the  war,  and 
was  honorably  discharged,  July  15,  1866  ;  that  the  plaintiff  de- 
manded payment  of  the  town  and  commenced  this  suit  to  recover 
the  same  before  said  town  voted  to  rescind  the  vote  of  (paying 
bounties)  March  11,  1865 ;  that  the  quota  of  Ludlow  was  full 
when  the  plaintiff  re-enlisted,  though  this  was  not  known  to  the 
plaintiff  or  the  defendants. 

Upon  this  state  of  facts  the  court  decided  that  the  plaintiff 

should  recover  $490  and  interest  upon  the  same  from . 

Exceptions  by  tlie  defendants. 

Sewall  Ftdlam  and  Wm,  H.  Walker^  for  the  defendants. 

The  plaintiff  had  done  nothing  under  the  vote  before  its  rescisr 
sion,  (seventeen  days),  nor  even  since,  nor  does  it  appear  that  he 
had  any  knowledge  of  it.  To  be  sure  he  served,  but  he  was  bound 
to  that  before,  by  his  own  consent,  in  a  manner  and  by  a  force  he 
could  not  resist.  He  says  he  re-enlisted  under  the  expectation  of 
a  bounty  from  the  town,  })ut  that  does  not  vary  the  case  in  the 
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least ;  for  ani  actual  promise  made  subsequently  upon  that  consid- 
eration would  not  be  binding.  Peak's  casesj  72.  It  cannot  be 
law  that  where  the  vote  was  not  the  consideration  for  the  enlist- 
ment, and  no  additional  act  was  thereby  induced  on  the  part  oi* 
the  plaintiff,  that  the  town  has  not  the  power  of  rescission.  Nor 
indeed  if  such  act  had  been  induced,  could  the  plaintiff  claim  any- 
thing beyond  the  actual  damages  thereby  occasioned,  which  in  this 
case  would  be  precisely  nothing,  for  he  had  served  under  his  re- 
enlistment  more  than  fifteen  months,  and  nearly  served  his  time 
out,  before  the  vote  passed.  Pearson  v.  Pearson^  7  Johnson,  25. 
This  is  a  case  of  an  unexpected  gift  or  bonus^  and  a  quasi  promise, 
without  any  consideration  whatever.  No  obligation  existed  on  the 
part  of  the  town  to  pay  this  plaintiff  anjrthing ;  and  nothing  that 
could  aspire  to  the  dignity  of  a  moral  obligation  existed  to  compel 
the  town  to  do  better  by  this  plaintiff  than  a  host  of  others  equally 
deserving.  When  a  promise  rests  upon  a  moral  obligation  as  a 
consideration,  it  should  be  both  ample  and  legal.  1  Parsons  on 
Con.,  (4th  ed.)  359,  362,  in  note  and  cases  there  cited ;  Hawley 
V.  Farrar,  1  Vt.,  420 ;  Barlow  v.  Smith  et  aL,  4  Vt.,  139. 

The  enabling  act  never  authorized  this  vote ;  it  is  not  within 
its  words,  or  its  spirit  and  meaning.  Gen.  Sts.,  118,  The  vote 
was  a  mere  nullity.  The  article  under  which  this  vote  was  passed 
reads  as  follows :  "  Art:  7.  To  see  if  the  town  will  pay  boun- 
ties to  volunteers  who  have  enlisted  in  the  field."  (For  the  vote 
see  head  note.) 

The  vote  is  to  pay  all  re-enlisted  veterans,  etc.,  without  desig- 
nating where  they  should  volunteer  from,  or  what  regiments  they 
should  volunteer  into  or  serve  in,  and  of  course  would  apply  to 
all  re-enlisted  veterans  who  should  volunteer  for  three  years,  even 
though  they  come  from  a  foreign  country  and  served  in  a  Califor- 
nia regiment,  or  a  rebel  organization.  This  would  be  intolerable. 
No  intendment  is  to  be  made  in  favor  of  a  gift,  or  of  injustice ; 
and  nothing  can  be  received  to  extend  the  vote  beyond  its  words 
as  contained  'in  the  record.  If  the  vote  is  really  binding  and 
could  not  be  revoked  or  corrected,  then  this  action  was  premiet- 
turely  commenced.  The  vote  was  not  to  pay  commissioned  oflS- 
oers,  deserters,  or  those  who  died  leaving  no  families.  All  these 
must  be  determined  before  any  right  to  claim  the  bounty  or  horms 
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would  ac«rne.  This  action  was  commenced  March  11, 1865,  and 
the  plaintiff  was  discharged  July  15, 1865.  It  could  not  be  de- 
termined whether  he  was  entitled  to  a  bounty  or  not  until  he  was 
discharged. 

F.  C.  Rabbins  and  John  F,  Deane^  for  the  plaintiff. 

If  the  plaintiff  takes  nothing  under  the  first  vote,  the  last 
vote,  of  March  11,  was  the  basis  of,  and  became,  a  binding 
contract  between  the  defendants  and  any  person  who  as  a  veteran 
volunteer  had  performed  the  conditions  of  the  offer.  The  plaintiff 
fully  performed  all  the  conditions  of  that  offer,  and  the  contract 
was  fully  perfected.  The  law,  upon  which  contracts  of  this  char- 
acter rest,  is  well  settled  in  5  Met.,  56 ;  4  B.  &  A.,  621 ;  24  E. 
C.  L.,  127  ;  6  Mass.,  344  ;  3  Met.,  352 ;  7  Met.,  409. 

The  town  by  their  vote,  on  the  11th  day  of  March,  1865,  un- 
dertook and  virtually  agreed  to  pay  for  services  rendered ;  the 
consideration  was  valid  and  all  the  law  required,  and  the  defend- 
ant town,  by  their  vote  or  agreement  to  pay  for  the  services  ren- 
dered, perfected  the  contract  and  put  it  out  of  their  power,  by  a 
subsequent  vote,  to  rescind  the  offer,  or  wipe  out  their  liability. 
O^ale  V.  Jamaica^  39  Vt.,  610;  Set/mour  v.  Marlboro ^  40  Vt., 
171 ;  Cox  V.  Ml  Tabor,  41  Vt.,  28 ;  Johnson  v.  Newfane,  40 
Vt.,  9. 

The  opinion  of  the  court  was  delivered  by 

PiERPOiNT,  C.  J.  It  appears  from  the  exceptions  in  this  case, 
that  on  the  21st  day  of  December,  1863,  the  plaintiff  was  in  the 
service  of  the  United  States  as  a  soldier,  and  stationed  at  Brandy 
Station,  Virginia ;  on  that  day  he  re-enlisted  as  a  veteran  volun- 
teer ;  that  at  the  time  he  re-enlisted  he  was  told  by  his  captain 
that  towns  were  paying  large  bounties,  and  that  he  could  be  set 
to  the  credit  of  any  town  that  he  should  elect ;  that  the  plaintiff 
made  his  father,  Parker  A.  Haven,  his  agent  in  the  matter,  and 
through  him  inquired  what  bounties  the  town  of  I^udlow  (which 
was  his  place  of  residence)  were  paying  or  would  pay ;  that  his 
said  agent  talked  with  one  of  the  selectmen  of  said  town,  who 
told  him  that  if  the  plaintiff  went  to  the  credit  of  said  town   he 
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would  receive  snch  pay  as  the  town  paid  other  soldiers,  and  the 
town  woald  do  as  well  as  other  small  towns,  and  probably  pay  as 
Ugh  as  $500 ;  that  the  plaintiff  enlisted  in  the  expectation  that 
the  town  would  probably  pay  as  high  as  $500.  The  plaintiff's 
agent  informed  him  of  what  the  selectmen  had  said,  and  that  the 
town  were  going  to  have  a  meeting  to  fix  the  amount  that  they 
would  pay.  The  plaintiff  thereupon  had  himself  set  to  the  credit 
of  said  town.  The  selectmen  were  notified  of  the  re-enlistment 
of  the  plaintiff,  and  that  he  was  credited  to  said  Ludlow  early  in 
January,  1864,  and  he  was  applied  upon  their  quota  under  the 
call  of  February,  1864,  and  before  that  call  was  filled. 

On  the  31st  day  of  December,  1863,  said  town  voted  to  pay  a 
bounty  of  $500  to  each  volunteer  to  fill  the  quota  of  the  town 
under  the  call  of  the  president  for  300000  men  and  the  deficiency 
under  the  draft  of  July,  1863.  As  the  plaintiff  did  not  apply 
upon  the  quota  of  the  town  to  fill  this  call,  he  does  not  come 
within  the  terms  of  this  vote,  but  it  by  no  means  follows  that  the 
plaintiff  would  not  be  entitled  to  a  bounty  by  reason  of  this  vote, 
on  account  of  the  assurance  by  the  selectmen  that  if  he  re-enlisted 
and  went  to  the  credit  of  the  town,  he  would  receive  such  pay  as 
the  town  paid  other  soldiers.  But  it  is  not  necessary  to  pass  upon 
that  question,  because  on  the  11th  day  of  March,  1865,  and  while 
the  plaintiff  was  still  in  the  service  under  the  enlistment  afore- 
said, the  town  of  Ludlow  "  voted  to  pay  to  each  re-enlisted  vet- 
eran who  has  re-enlisted  for  three  years  and  has  received  no  town 
bounty,  five  hundred  dollars ;  and  to  increase  the  bounty  of  those 
re-enlisted  veterans  who  have  received  some  bounty,  to  five  hund- 
red dollars,  excepting  commissioned  officers,  and  those  who  have 
died  leaving  no  families,  and  deserters."  This  vote,  it  is  con- 
ceded, includes  the  plaintiff. 

We  have  here  all  the  elements  necessary  to  constitute  a  per- 
fected valid  contract  between  these  parties.  The  plaintiff  re- 
enlisted  and  had  himself  credited  to  the  town,  virtually  at  the 
request  of  one  of  its  selectmen,  whose  duty  it  was  to  see  to  the 
procuring  of  volunteers,  and  relying  upon  the  assurance  that  he 
should  be  paid  such  bounty  as  the  town  paid  to  other  soldiers,  the 
amount  to  be  subsequently  fixed  by  the  town.     On  the  11th  of 
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March,  1865,  the  town,  by  its  vote,  fixed  the  amount  at  $500,  less 
the  amount  of  bounty  already  received,  which  in  the  plaintiff's 
case  was  $10.  It  is  difficult  to  see  how  the  case  would  have 
varied  in  principle  if  all  these  facts  had  transpired  before  the 
plaintiflF  enlisted,  and  then  it  is  conceded  the  town  would  hare 
been  liable,  as  the  power  of  the  town  under  our  "  enabling  act" 
to  raise  money  by  taxation  to  procure  the  enlistment  of  volunteers 
to  fill  their  quotas,  is  not  denied,  and  the  facts  in  this  case  fur- 
nish no  basis  on  which  to  raise  the  question  as  to  the  power  of 
the  town  to  raise  money  by  taxation,  to  be  donated  to  the  soldiers 
who  had  enlisted  and  been  applied  upon  its  quotas  without  any 
previous  understanding  upon  the  subject. 

Treating  this  as  a  binding  contract  between  the  parties,  it  is 
obvious  that  the  attempt  of  the  town  to  evade  their  obligation 
under  it,  by  rescinding  the  vote  of  the  11th  of  March,  1865,  was 
wholly  inoperative. 

The  main  principles  governing  this  case  were  recognized  and 
established  in  Cox  v.  Mt.  Tabor,  41  Vt.,  28. 

But  it  is  said,  conceding  the  liability  of  the  town,  this  action  is 
prematurely  brought,  for  the  reason  that  at  the  time  the  suit  was 
commenced  the  plamtiif' s  term  of  service  had  not  expired,  and  he 
might  thereafter  get  a  commission,  die  leaving  no  family,  or  de- 
sert, so  as  to  come  within  the  excepted  class.  It  is  to  be  ob- 
served that  the  language  of  the  vote  is  in  the  present  tense ;  the 
promise  is  "  to  pay,"  which,  without  any  qualifying  words,  means 
to  pay  then,  or  on  demand,  not  at  some  future  time,  or  on  the  hap- 
pening of  some  future  event.  The  plaintiflF  made  demand,  and  on 
refusal,  brought  his  suit.  His  right  of  action  was  then  clearly  per- 
fect. The  language  of  the  exceptions  also  would  seem  to  be  ia 
the  present  tense,  having  reference  to  a  then  existing  class  of 
persons :  "  commissioned  officers,"  "  those  who  have  died  leaving 
no  families,"  not  those  who  may  hereafter  die,  "  and  deserters." 
What  the  eflfect  would  have  been  upon  the  plaintiflF 's  right  to  re- 
cover, if,  before  the  trial  and  before  the  end  of  his  term  of  service, 
he  had  received  a  commission,  or  died,  or  deserted,  we  have  now 
no  occasion  to  inquire,  as  it  is  conceded  that  at  the  time  of  the 
trial  he  had  served  out  his  full  term,  and  none  of  these  events  had 
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happened ;  so  that  his  right  of  action  was  perfect  when  the  suit 
was  brought,  and  his  right  to  recover  perfect  at  the  time  of  trial. 

This  case  was  tried  by  the  court,  and  although  the  court  below 
has  not  stated  definitely  what  facts  they  found,  yet  as  they  ren- 
dered a  judgment  in  favor  of  the  plaintiflF,  we  are  to  assume  that 
they  found  such  facts  as  the  facts  and  evidence  detailed  seem 
clearly  to  establish,  and  which  are  necessary  to  sustain  the  judg- 
ment. 

Judgment  of  the  county  court  is  affirmed. 


Thomas  C.  Bagley  v.  Town  op  Ludlow. 
Highways,     Towns. 

The  town  and  public  having  for  more  than  forty  years  treated  ae  a  highway  a  space 
withoat  the  limits  of  the  highway  as  originally  sunreyed  and  laid  oat,  the  same  as 
if  it  had  been  within  sach  limits,  the  town  is  bound  to  keep  the  same  in  repair, 
and  is  liable  for  injuries  by  reason  of  its  insufficiency,  the  same  as  if  it  was  em- 
braced within  the  original  sunrey. 

Where  the  aUeged  obstruction  lay  within  and  upon  that  part  of  the  highway,  that 
had  been  worked,  and  appropriated  to  the  public  use,  for  travel,  the  question  whether 
l3ring  thus  it  rendered  the  highway  insufficient,  is  one  of  flhot  to  be  determined  by 
the  Jury  under  proper  instructions  by  the  court.  The  Ikct  that  it  lay  upon  grass 
ground,  whoUy  or  in  part,  would  not  change  the  character  of  the  question. 

The  plaintur  having  received  an  injury  by  driving  in  a  dark  night  upon  a  log  lying  in 
the  highway,  it  was  kMld  proper  for  the  court  to  instruct  the  Jury  tliat  in  consider- 
ing the  question  of  the  sufficiency  of  the  highway,  they  should  do  it  with  reforence 
to  the  circumstances  as  developed  by  the  case,  such  as  the  darkness,  the  manner 
in  wliich  the  accident  occurred,  and  the  accident  itself. 

Case,  for  injury  received  by  reason  of  alleged  insufficiency  of  a 
highway.  Plea,  the  general  issue.  Trial  by  jury,  May  term, 
1867,  Windsor  Coimty,  Barrett,  J.,  presiding. 

On  trial  the  plaintiff  gave  evidence  tending  to  prove,  that  in 
the  evening  of  November  16th,  1865,  he,  with  two  other  men, 
started  with  a  horse  -and  wagon  from  a  point  in  front  of  Petti- 
grew's  store  in  the  village  of  Ludlow  to  go  to  the  residence  of 
the  plaintiff,  which  was  on  the  road  to  Proctorsville,  easterly  from 
the  village  of  Ludlow ;  that  the  team  was  facing  west  when  he 
started,  and  that  he  turned  the  horse  upon  the  walk,  and  when  he 
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had  got  round  straight  with  the  road,  as  he  supposed,  to  go  east, 
he  started  the  horse  upon  a  trot ;  that  the  night  was  so  dark  that 
he  could  not  see  his  horse  ;  that  just  after  starting  into  a  trot  the 
near  wheel  of  his  wagon  struck  the  end  of  a  log  which  lay  upon 
the  north  side  of  the  street,  about  nine  rods  easterly  from  Pefcfr 
grew's  store,  with  its  westerly  end  projecting  into  the  road  more 
than  its  width  beyond  the  line  of  grass,  which  marked  the  line  of 
travel  upon  the  road,  and  was  between  the  traveled  road  and  the 
sidewalk,  and  its  easterly  end  lying  more  than  its  width  upon  the 
grass,  and  that  his  wagon  was  thereby  overturned  and  he  received 
the  injury  complained  of ;  that  on  the  northerly  side  of  the  road, 
at  that  point,  there  was  a  strip  of  grass,  sloping  gradually  into  a 
shallow  ditch,  and  then  a  sidewalk ;  that  the  surface  of  the 
ground  under  the  grass  was  nearly  upon  a  level  with  the  traveled 
road,  and  that  the  ditch  was  so  shallow  that  one  wheel  of  a 
wagon  might  have  run  in  it  and  the  other  wheel  upon  the  road,  or 
grass,  without  danger  of  overturning ;  and  that  the  road,  its  mar- 
gin, and  the  ditch,  and  the  sidewalk  had  been,  for  many  years, 
substantially  as  they  were  at  the  time  of  the  accident. 

The  defendants  gave  evidence  tending  to  prove,  that,  by  actual 
measurement,  made  early  the  next  morning  after  the  accident,  and 
before  the  log  had  been  removed,  the  log  was  twelve  inches  i?ide 
and  eight  inches  thick  at  its  westerly  end,  against  which  the  wheel 
struck,  and  eight  inches  wide  and  six  inches  thick  at  its  easterly 
end,  and  was  eight  feet  and  ten  inches  in  length  ;  that  it  lay  as 
near  to  the  side  of  the  ditch  as  it  could,  on  the  side  toward  the 
road ;  that  it  lay  wholly  upon  the  grass  and  no  part  of  it  upoo 
that  part  of  the  road  where  grass  did  not  grow  ;  that  there  was 
a  strip  of  grass  twelve  inches  in  width  between  the  southerly  side 
of  the  log,  at  the  point  nearest  the  traveled  road,  and  the  dirt  upoo 
the  road  not  covered  by  grass ;  that  from  the  south  side  of  the 
west  end  of  the  log  to  the  hitching  post  on  the  opposite  ade 
(southerly  side)  of  the  street  was  forty  feet ;  that  from  the  edge 
of  the  grass  against  the  west  end  of  the  log  to  the  said  hitching 
post  on  the  south  side  of  the  street  was  thirty-nine  feet ;  that  the 
average  width  of  the  traveled  street  a  few  rods  further  easterly 
was  thirty-three  feet;  that  the  width  of  the  street  a  few  rods 
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westerly  of  the  log  and  between  that  and  Pettigrew's  store  was 
sixty-three  feet  and  four  inches,  the  increased  width  at  that  point 
being  occasioned  by  the  gradual  divergence  toward  the  north  of 
another  street  from  a  point  a  little  westerly  of  where  the  log  lay ; 
that  the  log  lay  wholly  without  the  limits  of  the  highway  as  origin- 
ally surveyed  and  laid  out ;  that  further  easterly  than  the  log  there 
wa45,  at  the  time  of  the  accident,  a  line  of  hitching  posts,  standing 
upon  the  north  line  of  the  highway  as  originally  surveyed  and 
laid  out,  which  line  of  posts  extended  westerly  on  said  north 
line,  to  within  two  or  three  rods  of  where  the  log  lay,  and  that 
the  log  lay  wholly  without  and  northerly  of  the  line  of  posts, 
if  that  line  had  been  protracted  to  the  point  where  the  log 
lay;  that  there  was  a  culvert  extending  diagonally  across  the 
street,  the  southerly  end  being  the  most  westerly,  and  some  of  the 
defendants'  evidence  tended  to  show  that  the  log  lay  wholly  east 
of  and  about  eighteen  inches  from  the  northerly  end  of  that 
culvert ;  and  that  from  the  southerly  side  of  the  west  end  of  the 
1<^  to  the  deepest  point  in  the  ditch,  which  was  near  the  north 
side  of  the  ditch,  was  four  feet  and  eight  inches ;  that  the  plank, 
which  covered  the  culvert,  extended  to  the  center  of  the  ditch  ; 
that  the  plank  for  about  three  feet  at  the  northerly  end  were  not 
covered  with  dirt,  and  that  from  that  point  the  earth  upon  the 
culvert  gradually  sloped  upward,  so  that  it  was  five  or  six  inches 
in  depth  upon  the  culvert  in  the  traveled  road ;  that  the  earth 
upon  each  side  of  the  culvert,  between  the  north  side  of  the  trav- 
eled road  and  the  slope  of  the  ditch,  was  nearly  level  with  the 
traveled  road ;  that  the  north  si^e  of  the  west  and  of  the  log  was 
thirty-four  inches  from  the  north  east  comer  oi  the  most  easterly 
piank  upon  the  culvert ;  and  that,  the  morning  after  the  accident, 
the  log  lay  four  feet  northerly  of  the  nearest  wheel  track  upon 
the  street,  other  than  that  made  by  the  plaintiff's  wagon,  and  ten 
or  twelve  feet  northerly  of  the  ordinary  line  of  travel  with  teams 
upon  the  street. 

The  evidence  showed  that  the  town  and  the  public  had  for  many 
years,  more  than  forty,  treated  as  highway  all  inside  of  and  in- 
cluding the  ditches,  the  same  as  if  it  had  all  been  within  the  orig- 
inal survey  and  location  of  the  highway. 
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The  defendants  insisted  and  requested  the  court  to  charge  the 
jury,  that  if  the  log  lay  wholly  upon  the  grass,  and  was  of  the 
size  and  in  the  position  which  the  defendants'  testimony  tended  to 
prove,  it  did  not  constitute,  in  law,  an  insufficiency  of  the  hi^ 
way,  for  which  the  defendants  are  liable ;  that  if  the  log  lay 
wholly  without  the  limits  of  the  highway,  as  originally  surveyed 
and  laid  out,  it  did  not  constitute,  in  law,  an  insufficiency  of  the 
highway. 

The  court  declined  to  chai'ge  as  requested  ;  but  instructed  the 
jury,  that  inasmuch  as  the  log  lay  within  what  the  town  and  the 
public  had  treated  as  the  highway,  lay  between  the  ditches,  and 
the  town  had  exercised  jurisdiction  over  the  whole  surface  for  a 
long  term  of  time,  the  liability  of  the  town  in  reference  to  the 
alleged  defect  would  be  the  same  as  if  it  was  within  the  surveyed 
limits  of  the  road.  To  the  refusal  to  charge,  and  to  the  charge 
as  given,  the  defendants  excepted. 

Upon  the  question  of  fact,  whether  leaving  the  log,  of  the  siae 
and  the  position  it  was,  was  carelessness  on  the  part  of  the  town, 
the  counsel  for  the  defendants  insisted  and  argued  to  the  jury, 
that  they  ought  to  judge  of  it  as  they  or  any  other  persons,  of 
common  and  ordinary  prudence  and  judgment  would,  if  they,  or 
such  other  persons,  had  stood  at  that  point  on  the  afternoon  pre- 
vious to  the  accident  and  had  had  their  attention  directed  to  the 
question  whether  it  was  or  was  not  careless  to  permit  that  log  to 
lie  where  it  did.  ,  The  court  in  the  charge  instructed  the  jury 
that  this  was  not  "a  "proper  rule  or  criterion ;  that  in  order  to  form 
a  proper  judgm^t  in  that  respect  the  jury  should  place  them- 
selves in  contemplation  of  the  place  and  log,  with  reference  to  the 
circumstances,  as  developed  by  this  case,  such  as  the  darkness, 
the  turning  round  of  the  team,  the  manner  in  which  the  accident 
occurred,  and  the  accident  itself.  To  this  part  of  the  charge  the 
defendants  excepted. 

The  court  charged  very  fully  and  particularly  as  to  all  the  as- 
pects of  the  case  presented  by  the  evidence ;  as  to  the  duty  of  the 
plaintiff  to  exercise  care  and  prudence ;  the  duty  of  the  town  w 
to  the  traveled  track,  and  margins  of  highways,  having  reference 
to  the  kind  and  amount  of  use  for  the  road ;  and  as  to  the  use  of 
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roads  in  the  night  and  darkness ;  to  Avhich  exception  was  taken 
only  in  the  particulars  specified.  The  court  particularly  ex- 
plained to  the  jury  what  constitutes  such  a  neglect  on  the  part  of 
the  town  as  in  contemplation  of  law  would  subject  towns  to  lia- 
bility for  injury. 

Verdict  for  the  plaintiff.     Exceptions  by  the  defendants. 

The  defendant  town  petitioned  the  supreme  court,  at  the  Janu- 
ary term,  1868,  for  a  new  trial,  on  the  ground  that  the  said  verdict 
was  against  the  evidence. 

W.  H.  Walker  and  Washbumi  <|*  ilarshy  for  the  defendants. 

The  obligation  of  towns  to  keep  the  margins  of  highways  in 
"  reasonably"  safe  condition  imposes  upon  them  no  duty,  or  lia- 
bility, in  respect  to  any  part  of  the  surface  of  the  adjacent  land, 
outside  of  the  legal  limits  of  the  highway,  and  has  never  been  so 
construed.  Their  statute  duty  is  to  keep  the  highways  "  in  good 
and  suflScient  repair,"  and  their  statute  liability  is  for  injuries  re- 
ceived by  means  of  the  "  insuflSciency,  or  want  of  repair,"  of  a 
highway.  And  this  duty  is  performed,  when,  as  in  the  case  at 
bar,  the  entire  surface  of  the  surveyed  road  is  kept  entirely 
smooth  and  unobstructed. 

And  the  fact,  stated  in  the  exceptions,  that  the  town  had  treated 
"  as  highway"  all  within  the  ditches,  can  not  extend  its  liability 
in  this  res[>ect. 

If  it  is  law  in  this  state,  that,  however  wide  the  traveled  track 
may  be  wrought  smooth,  whether  forty  feet,  or  four  hundred  feet, 
the  town  is  yet  liable  even  for  an  accident  outside  of  that  width, 
then  towns  are,  indeed,  what  in  Prindle  v.  Fletelier^  39  Vt.,  255, 
it  is  said  they  are  not,  *'  insurers  affainat  all  accidents  upon  hiffh- 
ways,^'  The  rule  has  not  been  carried  to  this  extent  in  the  neigh- 
boring states.  '  Howard  v.  N,  BridgewateVj  16  Pick.,  189 ;  Hixan 
V.  Lowell,  13  Gray,  59  ;  Smith  v.  Wentidell,  7  Cush.,  498 ;  Keith 
r.  Boston,  2  Allen,  552  ;  Willei/  v.  Portsmouth,  35  N.  H.,  813  ; 
Dickey  v.  Maine  Telegraph  Co.,  46  Me.,  485  ;  39  Me.,  193. 

It  is  not  an  invariable  rule,  that  the  question,  whether  a  high- 
way is  insufficient,  must  necessarily  be  submitted  to  the  jury,  how- 
ever it  may  be  as  to  the  question  whether  the  person  injured  was 
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in  the  exercise  of  ordinary  care,  or  whether  the  injury  was  occa- 
sioned by  the  insuflSciency.  The  facts  may  be  such  as  to  learc 
the  legal  liability  a  mere  question  of  law,  as  was  held  in  Biee  v. 
Montpelier,  19  Vt.,  470,  and  in  Whitney  v.  Essex^  38  Vt,  270, 
and  in  Frindley.  Fletcher^  39  Vt.,  256. 

In  this  case  the  defendants'  testimony  tended  to  show  the  facts 
to  be  as  claimed  in  the  request  to  charge ;  and  the  defendants 
insist  that  they  were  entitled  to  the  charge  requested. 

In  determining  the  question  of  fact,  whether  leaving  the  log, 
of  the  size  and  in  the  position  it  was,  was  carelessness  on  the  part 
of  the  town,  the  jury  were  allowed  to  consider  elements  which 
could  not  possibly  have  aided  the  town  oflScers  in  determining  the 
question  previous  to  the  time  of  the  accident.  Towns  are  only 
bound  to  keep  roads  in  reasonable  repair,  taking  into  considera- 
tion the  character  and  importance  of  the  roads.  Whether  a  road 
has  been  kept  in  such  repair  is  a  question  which  ought  to  be 
capable  of  being  determined,  by  men  of  ordinary  judgment  and 
prudence,  as  well  before  as  after  the  happening  of  the  accident ; 
and  it  should  be  determined,  in  both  cases,  upon  precisely  the 
same  state  of  facts.  That  an  accident  has  happened  has  nothing 
to  do  with  the  question.  If  the  road  was  insufficient,  it  was  as 
much  so  before  the  accident,  as  afterwards ;  and  if  reasonably 
judicious  men  can  decide,  after  the  accident,  that  it  was  insuffic- 
ient, men  of  the  same  character  ought  to  be  able  to  decide  so 
previous  to  the  accident.  Blyth  v.  Birmingham  Waterworks  Co,^ 
36  Eng.  L.  &  Eq.,  506 ;  22  Barbour,  574. 

Upon  the  question,  whether  the  log,  of  the  size  and  in  the 
|)osition  in  which  it  was,  was  in  fact  an  insufficiency  in  the  high- 
way, the  verdict  was  against  the  evidence. 

Heioall  Fullam  and  Deane  ^  Seaver,  for  the  plaibtiflF. 

One  of  the  questions  decided  by  the  court,  to  which  the  defend- 
ants excepted,  was  whether  the  town  was  liable  for  an  injury 
which  happened  by  want  of  repair  or  obstructions  in  the  wrongiii 
part  of  the  highway  out  of  the  limits  of  the  original  survey.  The 
request  of  the  defendants  on  this  part  of  the  case  was  wholly  iiB- 
proper  and  inadmissible  ;  for  that  excluded  all  methods  of  estab- 
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lishing  highways  except  by  the  "  original  snrvey."  This  is 
opposed  to  the  whole  current  of  authorities  in  this  state.  State 
V.  Wilkinson,  2  Vt.,  480  ;  AbboU  v.  Milh,  3  Vt.,  521 ;  State  v. 
Catlin,  3  Vt.,  530. 

The  defendants  insisted  that  the  court  should  instruct  the  jury 
that  if  the  log  lay  wholly  upon  the  grass,  etc.,  it  did  not  consti- 
tute an  insuflSciency  in  law. 

The  court  had  no  right  to  give  such  a  charge.  The  jury  are 
properly  the  judges  of  the  suflScicncy  of  the  road,  and  there  are 
so  many  circumstances  to  be  considered  in  connection  with  its 
suflSciency,  such  as  the  place,  the  amount  and  kind  of  travel,  etc., 
that  it  is  utterly  impossible  for  the  law  to  fix  any  definite  or  ar- 
bitrary rules  to  govern  all  cases,  and  the  jury  must  be  left  to  the 
exercise  of  a  sound  discretion  under  proper  instructions  from 
the  court,  and  they  are  eminently  the  proper  judges  in  this  re- 
spect. Chreen  v.  DanJyy,  12  Vt.,  338 ;  Kehey  v.  Q-lover,  15  Vt., 
708  ;  Willard  v.  Neivbury,  22  Vt.,  458  ;  GUdden  v.  Reading, 
38  Vt.,  62. 

The  court  was  also  right  in  the  charge  as  to  the  opinion  of 
people  of  ordinary  prudence  and  judgment.  If  the  road  was  ob- 
structed or  out  of  repair,  that  was  enough,  whatever  opinion  peo- 
ple might  have  entertained  of  it ;  and  certainly  so,  unless  that 
opinion  was  formed  in  view  of  all  the  circumstances.  Bardwell 
et  aL  v.  Jamaica,  15  Vt.,  438. 

The  opinion  of  the  court  was  delivered  by 

PiEBPOiNT,  C.  J.  This  is  an  action  brought  to  recover  damages 
for  an  injury  resulting  from  an  alleged  insuflSciency  of  a  highway. 

The  questions  presented  arise  upon  the  refusal  of  the  court  to 
charge  as  requested,  and  the  charge  as  given. 

The  defendants  requested  the  court  to  charge  the  jury,  that 
if  the  log  that  the  plaintiflF's  wagon  came  in  contact  with,  result- 
ing in  the  injury  complained  of,  lay  wholly  without  the  limits  of 
the  highway,  as  originally  surveyed  and  laid  out,  it  did  not  con- 
stitute in  law  an  insuflBcicncy  of  the  highway.  The  court  declined 
so  to  charge.  The  exceptions  show  that  the  log  did  lie  wholly 
without  the  original  surveyed  limits  of  the  highway.     The  case 
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also  shows  that  the  town  and  the  public  had  for  more  than  fort? 
years  treated  as  highway  the  place  where  the  log  lay,  and  for 
some  distance  beyond  and  outside  of  it,  the  same  as  if  it  had  all 
been  within  the  original  survey  and  location  of  the  highway ;  this 
being  so,  the  place  where  the  log  lay  was  as  much  a  part  of  the 
public  highway  that  the  town  was  bound  to  keep  in  suflScient  ra- 
pair  for  public  travel,  and  for  injury  upon  which  by  reason  of  its 
insuflSciency  they  were  equally  liable,  as  if  it  was  embraced  within 
the  original  survey.  ' 

This  principle  has  been  so  long  and  by  so  many  decisions  rec- 
ognized and  established  as  law  in  this  state,  that  neither  argument 
nor  authority  are  now  required  to  support  it,  and  there  was  no 
error  in  refusing  this  request. 

The  defendants  also  requested  the  court  to  charge  the  jury  that 
if  the  log  lay  wholly  upon  the  grass,  and  was  of  the  size  and  in 
the  position  wliich  the  defendants'  testimony  tended  to  prove,  it 
did  not  constitute,  in  law,  an  insufiSciency  of  the  highway  for 
which  the  defendants  are  liable.     The  court  did  not  so  charge. 

It  appears  that  the  log  lay  within  and  upon  that  part  of  the 
highway  that  had  been  worked,  prepared,  and  appropriated  to  the 
public  use  for  travel,  and  was  between  the  ditches.  That  at  the 
outer  margin  of  this  Avrought  part  of  the  highway,  and  close  to 
the  ditch,  was  a  strip  of  land  upon  which  the  grass  grew.  It  wa* 
a  point  in  controversy  at  the  trial  before  the  jury,  whether  the  log 
lay  wholly  upon  the  grass  ground  or  only  partly  upon  the  grass. 

It  is  diflBcult  to  see  how  the  question,  as  to  whether  the  log  con- 
stituted an  insuflSciency  of  the  highway,  can  be  determined  as  a 
matter  of  law^  by  the  fact  that  there  was  grass  growing  under  or 
around  it,  or  not.  The  fact  that  grass  grew  there  was  only  a 
circumstance  tending  to  show  that  there  was  not  as  much  travel 
over  that  precise  point  as  there  was  nearer  the  center  of  the  road 
bed ;  but  whether  the  log  in  that  position  rendered  tlie  road  in- 
sufficient or  not,  can  not  be  detennined  as  a  matter  of  law  by  any 
such  circumstance. 

The  fact  that  the  log  lay  upon  the  road  bed,  or  that  part  of  the 
highway  that  the  town  had  prepared  for  public  travel,  that  had 
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I(Mig  been  in  public  use,  and  that  the  public  had  the  right  to 
travel  over,  and  the  right  to  presume  was  at  all  times  kept  in 
suflBcient  repair  for  that  purpose,  distinguishes  this  case  from  the 
numerous  cases,  in  this  state  and  the  neighboring  states,  where 
injuries  have  resulted  from  defects  or  obstructions  outside  of  the 
road  bed,  either  in  the  ditches  or  on  the  margin  of  the  highway ; 
also  from  that  class  of  cases,  in  the  other  states,  where  the  injury 
was  occasioned  by  some  object  in  or  upon  the  road  bed,  with 
which  the  person  injured  did  not  come  in  actual  contact. 

This  case  presents  the  simple  question,  whether  this  log,  lying 
where  it  did,  rendered  the  highway  insufficient ;  and  that,  under 
the  circumstances  as  developed  by  the  bill  of  exceptions,  is  clearly 
a  question  of  fact,  to  be  determined  by  the  jury  under  proper  in- 
structions by  the  court. 

The  only  remaining  question  is,  did  the  court  give  the  jury 
proper  instructions  ?  The  counsel  for  the  defendants  insisted,  and 
argued  to  the  jury,  that  they  ought  to  judge  of  the  question  as 
they  or  any  other  persons  of  common  and  ordinary  prudence  and 
judgment  would,  if  they  or  such  other  persons  had  stood  at  that 
point  on  the  afternoon  previous  to  the  accident,  and  had  had  their 
attention  directed  to  the  question  whether  it  was,  or  was  not, 
careless  to  permit  that  log  to  lie  where  it  did.  The  court,  in  the 
charge,  instructed  the  jury  that  this  was  not  a  proper  rule  or  cri- 
terion ;  ^'  that  in  order  to  form  a  proper  judgment  in  that  respect, 
the  jury  should  place  themselves  in  contemplation  of  the  place 
and  log,  with  reference  to  the  circumstances  as  developed  by  this 
case,  such  as  the  darkness,  the  turning  round  of  the  team,  the 
manner  in  which  the  accident  occurred,  and  the  accident  itself." 

The  question  was  not,  were  the  officers  of  the  town  careless  in 
permitting  the  log  to  remain  in  the  highway,  but  was  the  highway 
insufficient  with  it  there. 

The  rule,  as  contended  for  by  the  defendants,  excluded  from  the 
consideration  of  the  jury  everything  except  what  could  be  seen 
when  standing  in  the  highway  in  view  of  the  log,  in  broad  day- 
light. This  criterion,  we  think,  is  altogether  too  narrow  and 
limited.  A  man  standing  there  in  the  daytime  might  think  that 
the  log  did  not  make  the  road  insufficient,  because  there  was  an 
28 
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abundance  of  room  to  pass  elsewhere,  and  the  traveler  seeing  it 
could  always  avoid  it ;  and  again  he  might  think  the  log  was  not 
suflSciently  large  to  cause  any  injury  if  a  traveler  should  come  in 
contact  with  it ;  but  the  public  have  the  right  to  travel  in  the 
night  as  well  as  in  the  daytime,  and  are  often  compelled  to,  and 
it  is  the  duty  of  the  towns  to  keep  their  roads  in  a  reasonable 
state  of  repair  for  travel  both  by  night  and  day,  and  the  public 
have  a  right  to  presume  they  are  so.  Hence,  in  judging  of  this 
question,  darkness  is  a  proper  element  to  be  taken  into  the  ac- 
count. The  same  man  standing  in  the  same  place  in  a  dark  night, 
knowing  that  the  log  was  in  the  highway,  but  being  unable  to  de- 
termine its  precise  locality,  or  the  locality  of  the  surrounding 
objects,  might  come  to  a  very  diflFerent  conclusion  as  to  the  pro- 
priety and  safety  of  permitting  it  to  remain  there,  or  the  proba- 
bility of  a  traveler  coming  in  contact  with  it,  who  was  ignorant 
of  its  being  there. 

The  principal  objection  that  has  been  urged  to  the  charge  of 
the  court  as  given,  is  that  the  jury  were  permitted  to  consider  the 
fact  that  the  injury  had  actually  resulted  from  the  plaintiff's 
wagon  coming  in  contact  with  the  log,  in  determining  the  question 
of  the  suflBciency  of  the  highway.  In  settling  this  question,  it  is 
necessary  for  the  jury  to  decide  whether  the  object  complained 
of  is  of  sufficient  magnitude  to  produce  an  injury  in  case  the 
traveler  comes  in  contact  with  it,  and  certainly  there  can  be  no 
more  satisfactory  evidence  on  this  point  than  the  eflFect  produced 
when  a  party  comes  in  contact  with  it.  In  Kent  v.  Lincoln^  32 
Vt.,  591,  evidence  of  the  effect  produced  upon  wagons  driven  by 
other  persons,  that  came  in  contact  with  the  obstruction  com- 
plained of,  was  held  admissible  to  show  the  insufficiency  of  the 
highway. 

No  objection  is  made  to  the  charge  on  the  ground  that  it  was 
not  sufficiently  full  and  explicit  upon  the  point,  but  that  it  sub- 
mitted certain  elements  to  the  jury  to  be  considered  by  them  that 
ought  to  have  been  excluded,  and  probably  only  so  much  of  the 
charge  on  this  point  was  inserted  in  the  bill  of  exceptions  as  was 
necessary  to  enable  the  defendants  to  raise  that  question. 
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We  find  no  error  in  the  trial  below.  The  application  for  a  new 
trial  on  the  ground  that  the  verdict  was  against  evidence,  being 
virtually  abandoned,  is  dismissed. 

The  judgment  of  the  county  court  is  affirmed. 


Samuel  Morse  and  Wipe  v.  Town  of  Richmond. 
Highway9.     Towns, 

Towns  owe  a  Btatntory  duty  to  travelers,  fbr  the  breach  of  which  the  party  injured 
mi^  maintain  an  action,  to  remove  from  the  margins  of  their  highways  objects  un- 
Liwfally  deposited  there,  which,  by  their  flrightfhl  appearance,  make  it  unsafe  to  travel 
the  road  with  ordinary  horses. 
The  duty  of  the  town  to  remove  the  obstruction  firom  the  highway  does  not  attach 
until  they  know  of  it,  or  ought  to  know  of  It,  nor  while  it  is  upon  the  highway  a 
reasonable  time  for  the  purposes  of  transportation  over  it. 
Though  a  town  is  not  bound  to  work  the  whole  width  of  the  road  where  the  travel 
does  not  require  it,  yet  they  have  a  right  to  control  the  whole  width  and  have  a 
corresponding  duty.    If  they  suffer  objects  to  remain  deposited  on  the  margin  which, 
by  their  fHghtftil  appearance,  make  the  whole  road  unsafe,  they  will  be  liable  for 
SDch  accidents  by  flight  as  are  the  natural  result  of  their  neglect. 
Towns  are  held  to  a  higher  responsibility  with  reference  to  removing  deposits  of  pri- 
vate property  which  are  placed  on  the  road  without  right  and  obstruct  public  travel 
by  tbeir  ft'if^tflil  appearance,  than  with  reference   to   removing   equally  dangerous 
objects  which  either  are  incident  to  the  nature  of  the  soil  and  country  or  are  thrown 
upon  the  margin  in  process  of  constructing  the  road. 
The  defendants  excepted  to  the  ruling  of  the  court  that  if  the  bales  of  hay  deposited 
without  right   by  a  railway  company  upon  the  margin  of  the  defendants'  highway 
presented  such  an  appearance  that  they  might  reasonably  be  expected  to  and  natur- 
ally would  frighten  ordinary  horses,  and  the  plaintiff's  ii^ury  occurred  by  such  IVight, 
the  defendant  town  would  be  liable,  the  plaintiff's  case  in  all  other  respects  being 
first  made  out,  although  the  surfece  and  width  of  the  traveled  path  were  faultless. 
Hdd,  that  there  was  no  error. 
INstinetton  between  highway  laws  of  Vermont  and  Massachusetts. 

Trespass  on  the  case  for  injuries  alleged  to  have  been  sustained 
by  the  plaintiflF's  wife,  by  reason  of  defects  and  insufficiencies  in  a 
certain  highway  in  said  town  of  Richmond,  which  the  defendants 
were  bound  to  repair.  Plea,  the  general  issue.  Trial  by  jury,  in 
Chittenden  county,  Pierpoint,  C.  J.,  presiding. 

On  trial  the  plaintiflF  proved  that  on  June  16, 1864,  a  freight 
train,  about  7  or  8  o'clock  in  the  morning,  came  up  on  the  Ver- 
mont Central  railroad,  and  one  of  the  cars  loaded  with  bales  of 
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litajr  was  on  fire ;  that  to  extinguish  said  fire  the  railroad  em- 
ployees unloaded  said  hay  on  the  depot  grounds,  and  scattered 
SH>me  bales  over  the  depot  grounds,  and  some  of  said  bales,  par- 
tially charred,  were,  for  the  purpose  of  preventing  their  consump- 
tion and  further  spread  of  said  fire,  thrown  into  the  lines  of  the 
highway  where  the  injury  happened,  and  close  to  the  principal 
traveled  track,  and  were  by  the  defendants  suffered  so  to  remain 
within  the  lines  of  the  said  highway,  and  close  to  the  said  trar- 
eled  track,  and  for  several  hours  after  one  of  the  selectmen  of 
said  town  had  notice  thereof,  and  until  after  the  injury  took  place. 

Evidence  was  introd&ced  to  prove  that  where  said  bales  of  hay 
hgr,  the  road  was  a  good,  perfect,  smooth,  and  level  road,  fit  and 
safe  for  travel  in  all  its  parts,  more  than  fifty  feet  in  width,  from 
the  place  where  any  of  said  bales  of  hay  lay,  to  some  buildings 
on  the  opposite  side  of  said  road,  and  that  teams  in  passing  this 
place  were  not  confined  to  any  particular  path,  but  traveled  at  the 
pleasure  of  the  driver  over  a  space  of  forty  feet  in  width  or  more 
ih  said  road,  although  the  greater  part  of  the  travel  at  that  point 
generally  passed  near  to  where  said  bales  of  hay  were  lying  at  the 
^me  of  the  accident. 

The  defendants  requested  the  court  to  charge  the  jury  that 
although  some  of  said  bales  of  hay  might  have  been  within  the 
lihes  of  the  highway,  and  might  by  their  so  being  there  have 
frightened  the  horse,  and  thereby  have  caused  the  injury,  yet  if 
ttey  further  found  that,  at  the  place  where  said  bales  of  hay  lay, 
iind  at  the  time  when  said  injury  happened,  the  road  was  in  all 
other  respects  made  of  sufficient  width,  smooth  and  level .  for  the 
safety  of  travelers  and  their  teams  in  passing,  and  was  not  in  any 
kespect  insufficient  or  out  of  repair  at  the  place  aforesaid,  other- 
llrise  than  that,  by  said  bales  of  hay  lying  within  the  lines  of  said 
^'highway,  as  aforesaid,  horses  might  take  fright,  then  the  plaintiffs 
are  not  entitled  to  recover. 

But  the  court  refused  so  to  charge,  and  thereupon  the  defend- 
itnts  excepted  not  only  to  the  refusal,  but  also  to  the  charge  givea. 
Which  is  sufficiently  recited  in  the  opinion. 

Section  41  of  chapter  25  of  the  General  Statutes  provides  that 
^'  If  any  special  damage  shall  happen  to  any  person,  his  team,  car- 
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riage,  or  other  property,  by  means  of  the  in9uffieienct/  or  want  c^ 
repairs  of  any  highway,"  the  person  sustaining  soch  damage  shaj^ 
have  a  right  to  recover  the  same  in  an  action  on  the  case,  etc. 

Jeremiah  French  and  E,  R.  Hardj  for  the  plaintiff,  cited  Kelsey 
V,  Glover,  15  Vt.,  708 ;  18  Maine,  286 ;  Oasaedy  y.  Stoekbridge,  21 
Vt.,  391 ;  Willard  v.  Newbury,  22  Vt.,  458 ;  Batty  v.  Duxbwry^ 
24  Vt.,  155  ;  Barton  and  Wife  v.  Montpelier,  30  Vt.,  650 ;  Ab- 
gell  on  Highways,  §  259,  §  261,  §  262  ;  Winship  v.  JEnfield,  42 
X.  H.,  197  ;  Chamberlain  v.  JEnfield,  43  N.  H.,  356 ;  LiUleton  v. 
Richardson,  32  N.  H.,  59 ;  Dimock  v.  Suffield,  30  Conn.,  129; 
Keith  Y.  Hasten,  2  Allen,  552 ;  Kidder  v.  Dwnstahle,  7  Gray,  104 ; 
Vinal  V.  Dorchester,  7  Gray,  421 ;  Howard  v.  N,  Bridgewater, 
16  Pick.,  189. 

Jacob  Maeck  and  S.  R.  Davis,  for  the  defendants,  cited  Hixon 
v. Lowell,  13  Gray, 59;  Smith  v.  Wendell,!  Gush., 498;  Vinal  v. 
Dorchester,  7  Gray,  421 ;  Shepardson  v.  Colerain,  13  Met.,  65; 
Howard  v.  N  Bridgewater,  16  Pick.,  189;  Kellogg  v.  North- 
ampton, 4  Gray,  65;  i>avi«  v.  Dudley,  4  Allen,  557;  Marble  y, 
Worcester,  4  Gray,  395 ;  2>tV%  v.  M.  Tel.  Co.,  46  Maine,  483 ; 
Famum  v.  Concord,  2  N.  H.,  393  ;  Holley  v.  TT.  T.  P.  Cb.,  1 
Aik.,  74  ;  Grlidden  v.  Reading,  38  Vt.,  52 ;  Cassedy  v.  Stock- 
bridge,  21  Vt.,  391 ;  ieZ«^  v.  6?fot;^,  15  Vt.,  708 ;  Sessions 
V.  Newport,  23  Vt.,  9 ;  Kingsbury  v.  Dedham,  13  Allen,  186 ; 
FrfcA  V.  G-ilman,  22  Vt.,  38 ;  Peoples.  Utica  Ins.  Co.,  15  Johns., 
358 ;   Chriswold  v.  Nat.  Ins.  Co.,  3  Cowen,  96. 

The  opinion  of  the  court  was  delivered  by 

Steele,  J.  This  cause  has  been  three  times  argued.  We 
nnderstand  from  the  case,  as  well  as  from  the  statement  of  the 
defendants'  counsel  at  the  first  argument,  that  so  far  as  the  lia- 
bility of  the  town  might  depend  on  the  length  of  time  that  tfce 
bales  of  hay  had  been  suffered  to  lie  upon  the  highway,  or  upaa 
proper  notice  to  the  town  officers  that  they  were  there,  the  rulings 
of  the  county  court  were  such  that  the  defendants  took  no  excej)- 
tion.     The  case,  therefore,  stands  in  this  court  on  precisely  1»e 
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same  ground  that  it  would  if  it  were  conceded  that  the  hay,  which 
had  been  unlawfully  deposited  by  the  railway  company  upon  the 
margin  of  the  public  highway,  had  been  suffered  to  remain  there 
an  unreasonable  time  with  the  full  knowledge  of  the  officers  of  the 
town.  No  question  arises  in  this  court  upon  the  plaintiffs'  pru- 
dence. The  only  exception  reserved  is  made  to  the  pro  forma 
ruling  of  the  county  court,  that  even  though  the  surface  and 
width  of  the  traveled  track  were  faultless,  and  the  bales  of  hay 
were  outside  that  track  upon  the  highway  margin,  still  the  town 
would — '^  the  case  in  all  other  respects  being  made  out" — ^be  liable 
if  the  bales  of  hay  ^'presented  such  an  appearance  that  they  might 
reasonably  he  expected  tOy  and  naturally  would^  frighten  ordinary 
horses j^*  and  the  injury  happened  by  reason  of  the  plaintiffs'  horse 
taking  fright  at  them.  The  points  relied  on  by  the  defence  are, 
first,  that  the  bales  of  hay  were  upon  the  margin  of  the  road ; 
and,  secondly,  that  the  accident  was  occasioned  by  fright  at  them 
and  not  by  collision  with  them.  The  case  fairly  presents  the  mere 
question,  whether  towns  owe  a  statutory  duty  to  travelers,  for  the 
breach  of  which  the  party  suffering  special  damage  may  maintain 
an  action,  to  remove  from  the  margins  of  their  highways  objects 
unlawfully  deposited  there,  which,  by  their  frightful  appearance, 
make  it  unsafe  to  travel  the  road  with  ordinary  horses  ? 

I.  Does  the  fact  that  the  hay  lay  upon  the  margin  instead  of 
the  path  of  the  highway  alter  the  rule  of  liability  ? 

If  a  town  may  be  liable  for  a  failure  to  remove  an  object  unlaw- 
fiiUy  deposited  upon  the  traveled  track,  for  the  reason  that  it 
obstructs  travel  by  its  frightful  appearance,  and  thus  renders  the 
road  unsafe,  they  must  be  equally  liable  when  the  object  lies  upon 
the  margin,  and  naturally  produces — as  the  jury  under  the  charge 
T*  have  found  it  did  in  this  case — ^precisely  the  same  result.    The 

f,  result  produced  is,  that  the  wrought  path  cannot  be  safely  used  by 

;^ '  travelers.    The  cause  which  produces  the  result  is  an  unlawftal 

;r  deposit  of  private  property  within  the  lines  of  the  highway  under 

U  the  control  of  the  town.     If  towns  are  bound  to  regulate  their 

,;  conduct  with  any  reference  to  security  from  fright,  less  cannot  be 

<  required  of  them  than  the  removal  of  such  obstructions  as  were 

I  complained  of  in  this  case,  from  any  part  of  the  highway,  when 
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their  effect  is  to  make  the  whole  of  it  unsafe.  This,  of  course,  is 
said  with  the  qualification  that  the  duty  does  not  attach  until  the 
town  know  of  the  obstruction,  or  ought  to  know  of  it.  Nor  would 
it  attach  while  the  property  is  lying  upon  the  highway  a  reason^ 
able  time  in  loading  or  unloading,  or  for  the  ordinary  purposes  of 
transportation.  It  is  true  that  towns  are  not  bound,  where  it  is 
unnecessary,  to  work  the  whole  width  of  the  highway,  and  if  a 
traveler  voluntarily  leaves  the  path  to  travel  upon  the  margin,  he 
does  so  at  his  own  risk :  Bice  v.  Montpelier^  19  Vt.,  470.  But 
towns  have  a  right  to  control  the  whole  width  of  the  road,  and 
they  have  a  corresponding  duty.  It  is  not  necessarily  a  good 
defense  to  a  claim  for  damages  that  they  were  incurred  by  reason 
of  an  obstruction  upon  the  margin.  On  the  contrary,  it  is  well 
settled  that  it  is  the  duty  of  towns  to  forbid  and  prevent  the  use 
of  their  highway  margins  as  places  of  deposit  for  private  property, 
whether  it  be  lumber,  shingles,  logs,  or  other  matter  that  may 
interfere  with  travel ;  and  if  they  do  negligently  suffer  the  mar- 
gins of  their  roads  to  become  and  remain  unsafe  by  being  thus 
encumbered,  the  party  who,  without  fault  on  his  part,  meets  with 
an  accident  by  driving  against  them,  may  recover  of  the  town. 
Among  the  numerous  cases  recognizing  this  doctrine  are  Cassedy 
v.  Stockbridge^  21  Vt.,  891 ;  Snow  v.  Adams,  1  Cush.,  443. 

Nor  does  it  alter  the  case  that  the  party  injured  may  sustain 
an  action  against  the  person  wJio  placed  the  nuisance  upon  the 
highway.  It  is  the  right  of  the  party  to  proceed  against  the 
town  if  they  are  in  fault,  and  the  town  may,  if  held  to  damages, 
look  to  the  individual  who  obstructed  the  highway.  See  Newbury 
v.  Pa%%.  E.  E.  Co.,  25  Vt.,  377,  and  Willard  v.  Newbury,  22.,  Vt., 
458.  Assuming,  then,  that  towns  by  such  a  neglect  may  become, 
as  has  always  been  held,  liable  to  travelers  who  from  some  un- 
foreseen cause,  not  their  own  fault,  diverge  from  the  traveled 
track  and  meet  with  damage  by  collision  with  the  obstruction,  it 
follows  that  towns  would  still  more  clearly  be  liable  when  such 
objects  occasion  damage  to  the  traveler  who  does  not  diverge 
firom  the  accustomed  path,  but  uses  the  road  in  the  ordinary  man- 
ner^  provided  towns  may  be  liable  at  all  for  an  injury  occasioned 
by  fright.    When  the  margin  of  the  highway  is  encumbered  by 
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an  obstraction,  and  the  obstruction  is  frightful  in  its  appearanoe, 
only  the  exceptional  individual  who  leaves  the  path  incurs  the 
danger  of  accident  by  collision,  while  everybody  who  travels  any 
part  of  the  road  confronts  the  danger  of  accident  by  firight.  It 
is  very  manifest  that  the  error  of  the  county  court,  if  any,  does 
not  lie  in  the  fact  that  the  hay  was  upon  the  margin  instead  of 
the  traveled  path.  The  question  must  simplify  itself  to  an  in- 
quiry whether  a  town  may  be  liable  for  such  accidents  by  frig^ 
as  are  the  natural  consequence  of  the  obstruction  they  suffer  to 
remain  on  the  road. 

II.  In  examining  this  second  question — whether  towns  are 
bound  to  remove  obstructions  deposited  upon  their  roads  when 
their  natural  operation  is  to  occasion  accidents  by  fright  in  using 
ordinary  horses — we  must,  as  in  all  questions  upon  a  statutory 
liability,  have  recourse  to  the  statute  and  gather  its  meaning,  as 
we  can,  from  its  language,  its  reason,  and  purpose ;  from  the  light 
Bhed  upon  it  by  the  other  statutory  provisions  relating  to  the  same 
general  subject,  and  by  the  judicial  interpretation  it  has  received. 
The  statute  in  terms  requires  towns  to  keep  their  highways  in 
^^  good  and  sufficient  repair,"  and  makes  them  liable  for  special 
damages  sustained  by  reason  of  their  ^^  insufficiency  or  want  of 
repair."  This  language  is  quite  broad  enough  to  cover  a  case 
where  a  road  cannot  safely  be  travelled  with  ordinary  horses.  A 
statute,  however,  should  not  always  be  interpreted  literally.  It 
is  often  and  properly  said  that  this  statute  is  not  intended  to 
impose  an  absolute  liability  upon  towns  for  every  insufficieney. 
They  are  only  required  to  do  what  is  practicable  to  be  done  to 
provide  and  preserve  a  condition  of  reasonable  safety  in  their 
roads  with  reference  to  the  amount  and  kind  of  travel  they  accom- 
modate :  Prindle  v.  Fletcher,  39  Yt.,  255.  But,  it  can  hardly  be 
said  that  a  road  in  which  obstructions  are  suffered  to  be  placed 
and  remain,  which  by  their  appearance  are  calculated  to  fkighiea 
ordinary  horses,  is  in  a  condition  of  reasonable  safety  for  travel 
of  any  ordinary  kind  or  amount.  Nor  is  it  impracticable  to  pre> 
vent  the  continuance  of  such  an  obstruction.  It  is  well  under- 
stood that  the  duty  of  the  town  is  not  limited  to  the  fuxnishing  of 
a  proper  width  and  smoothness  of  path.    The  cases  are  nnmeroin 
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where  towns  have  been  held  liable  for  not  erecting  proper  muni- 
ments or  barriers  to  protect  travelers  from  accidentally  going  out 
of  the  road.  Q-lidden  y.  Heading ^  38  Yt.,  52.  So,  too,  in  a  late 
case,  a  town  was  held  liable  in  Massachusetts  for  damages  from 
the  falling  of  an  unsafe  awning  which  was  so  built  as  to  extend 
over  the  road  and  endanger  the  travel  which  passed  under  it :  Day 
V.  Milfordj  5  Allen,  98.  The  purpose  of  the  statute  is  to  secure 
to  the  public  safe  highways.  That  purpose  may  be  as  effectually 
defeated  by  an  obstruction  which  impedes  travel  by  its  frightful 
appearance  as  by  one  which,  if  it  is  hit,  will  be  an  obstacle  to  the 
secure  passage  of  the  wheels  of  a  carriage.  The  land  taken  for 
the  highway  is  taken  for  the  public  use  as  a  highway.  The  stat- 
ute has  armed  the  towns  with  full  authority  to  interfere  with  the 
appropriation  of  it  to  any  private  use  inconsistent  with  an  unem- 
barrassed enjoyment  of  the  public  easement.  It  provides  that  if 
any  person  ''  shall  erect  any  encroachment,  or  make  any  obstruc- 
tion, or  put  any  nuisance  upon  any  highway,"  the  selectmen  may 
command  or  cause  its  removal.  It  also  provides  that  no  person 
shall  "  wilfully  fell  any  trees,  lay  any  timber,  or  place  any  ob- 
struction or  other  nuisance  so  as  to  obstruct,  hinder ^  or  impede  the 
passing  in  such  highway,"  without  being  liable  to  a  fine,  and  also 
to  the  payment  to  the  town,  or  to  any  individual,  of  any  damages 
sustained  by  either :  Gen.  Sts.,  pp.  204, 205, 206,  §  66,  §  69,  §  71. 
These  statutes,  which  are  a  part  of  the  General  Highway  Law, 
shed  some  light  upon  the  question  of  the  extent  of  responsibility 
intended  to  be  imposed  upon  towns  with  relation  to  their  roads. 
It  is  beyond  doubt  that  the  placing  of  an  obstruction  upon  a  pub- 
lic way,  which,  by  its  frightful  appearance  or  otherwise,  would 
"  hinder  or  impede  passing,"  might  subject  the  party  who  made 
the  obstruction  to  fine  and  damages,  and,  if  continued,  might  sub- 
ject the  town  to  indictment  or  to  damages  if  the  cause  of  an  acci- 
dent by  collision.  It  is  not  easy  to  see  the  ground  upon  which  thq 
town  should  be  entirely  exempted  from  liability  for  the  other  and 
•  natural  consequence  of  the  obstruction — an  accident  by  fright.  In 
KeUey  v.  Q-hver^  15  Vt.,  708,  the  town  was  held  liable  for  an 
obstruotion  because  it  was  naturally  calculated  to,  and  actually 
did,  add  to  the  dangerous  consequences  of  the  accident  from  fright. 
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Would  the  town  have  escaped  liability  if  the  obstruction  by  its 
natural  operation  had  caused  the  fright  instead  of  merely  adding 
to  its  evil  results  ?  In  many  of  the  cases  towns  are  held  liable, 
although  some  accident,  not  the  fault  of  the  plaintiff  or  the  de- 
fendant, contributes  to  the  accident  complained  of.  Hunt  v.  Pouh 
nalj  9  Vt.,  411.  A  town  may  reasonably  be  held  to  a  higher 
responsibility,  after  notice,  with  reference  to  the  removal  of  ob- 
structions made  by  private  property  unlawfully  deposited  upon 
the  road — a  duty  easily  performed  and  under  the  statute  at  the 
expense  of  the  party  who  caused  the  obstruction — than  with  re- 
ference to  the  removal  of  equally  dangerous  obstructions  which 
either  exist  naturally  in  the  soil  or  are  cast  upon  the  margin  in  the 
process  of  working  the  road,  which  to  a  reasonable  extent  is  a  le- 
gitimate use  of  the  margin.  The  traveler  has  reason  to  expect 
that  the  highway  will  have  the  ordinary  and  reasonable  encum- 
brances which  arise  from  the  nature  of  the  soil  and  country,  and 
its  being  worked  and  repaired  in  a  proper  manner ;  but  he  has  no 
reason  to  apprehend  that  the  town  have  suffered  these  dangers  to 
be  increased  by  allowing  the  land  taken  for  public  use  to  become 
unlawfully  appropriated  to  private  uses  as  a  place  of  deposit  for 
property  which  will  in  any  manner  obstruct  or  impede  travel, 
whether  by  frightening  his  horse  or  clogging  his  wheels. 

The  recent  decisions  of  the  courts  of  Massachusetts,  for  the  leamr 
ing  and  ability  of  which  we  have  great  respect,  tend  to  a  different 
result  from  the  one  reached  by  us  :  Keith  v.  ^astouy  2  Allen,  552 ; 
Kingsbury  v.  JDedhamy  13  Id.,  186  ;  Cook  v.  CharlesUmn^  Id.,  190, 
191,  n.  These  cases  are  strongly  relied  on  by  the  defense,  and 
we  have  on  account  of  their  authority  given  the  case  before  us  a 
more  extended  examination  than  we  otherwise  should.  But  it 
is  to  be  noticed,  that  at  least  two  of  these  cases  present  such  a 
state  of  facts  as  not  necessarily  to  fall  within  the  operation  of  ttie 
rules  which  we  think  should  govern  this  case.  The  daguerrean 
saloon,  which  stood  upon  a  carriage  by  the  roadside,  in  the  caae 
of  Keith  V.  JEastony  was,  manifestly,  not  an  object  ^^  which  might 
reasonably  be  expected  to  frighten  ordinary  horses ;"  and  the  flut- 
tering of  loose  canvass  upon  its  roof  was  not  the  natural  opera- 
tion to  be  expected  from  the  object.    The  pile  of  gravel  fifteen 
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inches  high,  complained  of  in  Kingsbury  v.  Dedham^  was  that  day 
lawfully  and  properly  placed  upon  the  road,  to  be  spread  over  its 
surface  in  the  ordinary  course  of  repairs.  It  may  be  questioned 
how  far  the  reasoning  of  the  court,  and  it  is  upon  this  that  the 
defendants  here  rely,  would  in  Massachusetts  be  an  authority  in 
a  case  presenting  different  elements  of  fact.  It  is  doubtful  whether 
the  injuries,  for  which  towns  may  be  held,  can  be  satisfactorily 
classified  and  defined.  Each  case  should  stand  upon  its  own  facts. 
The  noto  of  the  third  case,  Cook  v.  Charlestovm^  does  not  state 
whether  the  defendants  had  notice  of  the  obstruction,  and  the 
opinion  of  the  court  is  not  reported.  It  is  not,  therefore,  certain, 
from  the  report,  that  the  court  there  held  that,  if  the  dead  horse 
had  been  negligently  suffered  by  the  defendants,  after  notice,  to 
He  in  the  street,  the  defendants  would  be  exempted  from  liability 
for  an  accident  which  naturally  resulted  from  the  obstruction, 
simply  because  it  was  occasioned  by  fright  instead  of  collision. 
If,  however,  such  was  the  decision,  the  case  is  as  strongly  in  point 
for  the  defendants  as  any  case  can  be.  Such  an  object  as  a  dead 
horse  in  a  street  would  almost  inevitably  occasion  accidents  by 
fright,  and  would  far  more  endanger  and  obstruct  travel,  by  its 
tendency  to  frighten  horses,  than  by  its  likelihood  to  disturb  the 
passage  of  wheels  by  collision.  In  Lund  v.  Tyngshorough^  11 
Cush.,  663,  though  a  new  trial  was  granted,  it  was  held  that  the 
plaintiff  might  recover  without  proving  actual  contact  with  the  de- 
fect, and  although  the  fright  of  the  horse  contributed  to  the  acci- 
dent; but  the  recent  decision  of  Horton  v.  Taunton,  97  Mass., 
266,  seems  to  have  qualified  this  to  some  extent,  for,  if  a  town 
is  not  bound  to  guard  against  fright,  they  should  not  be  against 
its  consequences.  It  may  be  possible  that  the  courts  of  Massa- 
chusetts have  become  more  inclined  to  give  the  defendants  in 
these  cases  the  benefit  of  any  doubt  upon  the  meaning  of  the  stat- 
ute, from  the  fact  that  for  a  long  time  the  action  under  their  stat- 
ute was  substantially  penal  in  its  nature — the  party  injured 
recovering,  if  the  town  had  notice  of  the  defect,  double  damages. 
Mass.  Stat,  of  1781,  ch.  81,  §  7 ;  Rev.  Stat.  Mass.,  1836,  ch.  26, 
§  22.  By  their  statute  of  1850,  ch.  5,  the  recovery  became  limited 
to  actual  damages.    The  liability  of  towns  for  injuries  by  fright, 
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occasioned  by  obstructions  upon  the  highway  margin,  seems  in 
New  Hampshire  to  have  been  rather  assumed  as  a  matter  of  course, 
as  an  unquestionable  proposition,  than  to  have  been  decided  as  a 
debatable  question  of  law:  Winship  v.  Enfield^  42  N.  H.,  199, 
200,  216  ;  Chamberlain  v.  Enfield,  43  Id.,  358,  360 ;  LitUeton  x. 
Richardson,  32  Id.,  59.  In  all  these  cases,  the  injury  occurred 
by  fright  at  lumber  placed  upon  the  road,  or  its  margin.  In  all 
of  them,  the  Nui  PriuB  Court  held  that  towns  might  be  liable  for 
damages  incurred  in  that  manner.  In  two  of  them  a.  new  trial 
was  granted  for  other  errors,  but  in  all  of  them  satisfaction  was 
expressed  with  the  ruling  below  in  this  respect,  though  it  does  not 
seem  to  have  been  questioned  in  argument.  The  case  of  Dimock 
V.  The  Tovm  of  Suffield,  30  Conn.,  129,  was  an  action  for  an  in- 
jury received  by  the  plaintiff's  horse  taking  fright  at  some  white 
plastering  on  the  margin  of  the  road,  piled  up,  as  the  case  finds, 
nearly  to  the  height  of  the  road-bed,  but  so  as  to  be  "  in  no  man- 
ner an  obstruction  to  the  public  travel,  except  so  far  as  it  might 
frighten  horses."  The  point  was  distinctly  made  by  the  defend- 
ants, that  the  town  could  not  be  held  liable  for  a  defect  of  thai 
nature.  The  court,  in  their  opinion,  delivered  by  Hinman,  C.  J., 
say,  that  whether  any  duty  devolved  upon  the  town  with  reference 
to  the  pile  of  plastering,  "  depends  upon  whether  it  was  in  its 
general  operation  calculated  to  frighten  horses  of  ordinary  gen- 
tleness." He  also  adds :  ^'  There  can  be  no  doubt  that  a  road 
may  be  rendered  unsafe  by  objects  upon  it  calculated  to  frighten  an- 
imals ;"  but  ^^  whether  a  slight  discoloration  by  the  side  of  the  road, 
.  such  as  was  caused  in  this  case  by  the  plastering  that  lay  there, 
was  in  fact  an  object  calculated  to  frighten  horses  which  are  usually 
gentle,  and  therefore  fit  to  be  driven,  is  an  entirely  different  ques- 
tion." It  appeared  in  that  case  that  the  plaintiff's  horse  was  shy 
and  timid,  and  a  decision  against  the  plaintiff  was  advised,  upon 
the  ground  that  there  was  ^^  heedlessness  amounting  to  negligence 
on  the  plaintiff's  part,  which  was  the  cause  of  the  injury,  and 
that  with  the  exercise  of  reasonable  care  he  would  have  passed 
the  object."  It  is  also  said  by  Cabpenter,  J.,  in  Newison  y.  New 
Haveny  7  Am.  Law  Reg.,  783,  that  ^^  any  object  upon  or  near  tlie 
traveled  path,  which  in  its  nature  is  calculated  to  frighten  horses 
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of  ordinary  gentleness,  being  likely  to  obstruct  the  use  of  the  way, 
may  constitute  a  defect  in  the  way  itself."  The  statutes  as  well 
as  the  decisions  of  Connecticut  and  New  Hampshire,  relating  to 
the  responsibility  of  towns  for  injuries  upon  the  highways,  more 
closely  resemble  ours  than  do  those  of  Maine  or  Massachusetts. 
We  think,  that  not  only  the  language  and  purpose  of  our  statutes, 
and  the  reason  and  spirit  of  our  decisions,  but  also  a  proper  regard 
to  public  policy,  require  us  to  hold  that  the  defendant  town  is 
liable  for  the  natural  consequence  to  the  plaintiffs  of  a  negligent 
failure  to  remove  the  obstruction  unlawfully  deposited  in  the  high- 
way, which  "  presented  such  an  appearance,  that  it  might  reason- 
ably be  expected  to,  and  naturally  would,  frighten  ordinary 
horses."  The  expression  of  the  court  below,  that  towns  are  bound 
to  remove  from  their  roads  all  objects  calculated  to  frighten  ordi- 
nary horses,  would  be  open  to  criticism  if  it  stood  alone.  It  was, 
however,  necessarily  limited  and  applied  to  the  bales  of  hay  com- 
plamed  of.  No  other  obstruction  was  in  proof,  and  the  remark 
could  not  have  misled  the  jury.  The  result  is,  the  judgment  of 
the  county  court  is  affirmed. 

Wilson,  J.,  and  Prout,  J.,  concurred.  Pierpoint,  C.  J.,  hav- 
ing presided  in  the  court  below,  and  Peck,  J.,  being  a  tax-payer 
in  the  defendant  town,  did  not  sit ;  but  after  judgment  they  ex- 
pressed their  concurrence  with  the  views  stated  in  the  opinion. 
KJELLOGG,  J.,  who  was  upon  the  bench,  and  heard  the  case  when 
first  argued,  entertained  the  same  views. 


Barrett,  J.,  dissented.* 


*  We  have  taken  the  liberty  to  insert  the  learned  note,  by  Judge  Redfield, 
which  appeared  in  the  report  of  this  case  in  volume  8,  of  the  American  Law 
Register,  p.  81.  Reporter. 

We  have  read  the  foregoing  opinion  with  more  than  common  interest,  because 
it  discusses  a  point  in  the  law,  affecting  the  responsibility  of  towns  for  the  con- 
dition of  their  highways,  which  is  of  great  practical  importance,  as  well  to  the 
towns  as  to  the  public  at  large,  and  in  regard  to  which  there  seems,  of  late 
certainly,  a  tendency  or  disposition,  in  some  quarters,  to  admit  considerable 
relaxation  of  what  has  long  been  considered  the  established  doctrine  upon  the 
sabject.  And  we  think  it  must  be  admitted  that  the  opinion  possesses  two  very 
essential  merits,  as  a  judicial  declaration  of  the  law  :  it  follows  the  established 
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principles  of  law  upon  the  subject,  both  in  that  state  and  elsewhere,  and  defines 
a  coarse  of  action  and  responsibility,  which  is,  at  the  same  time,  both  safe  and 
intelligible,  as  well  for  towns  as  for  travelers  upon  the  highways. 

There  are  two  motives  which  seem  to  us  to  have  combined  to  unsettle  the  law 
upon  this  particular  question,  the  responsibility  of  towns  for  objects  carelessly 
suffered  to  remain  within  the  limits  of  the  traveled  portion  of  the  highway,  cal- 
culated to  frighten  quiet,  or  ordinarily  quiet,  and  gentle  horses :  that  is,  (1)  a 
timid  apprehension  that  towns  may  thereby  become  responsible  for  unreasonable 
watchfulness,  and  even  ludicrous  obstructions  to  quiet  traveling ;  and  also,  (2) 
in  some  instances,  perhaps,  a  feeling  of  love  of  discovery  of  some  good  mode  of 
escape  from  the  embarrassing  dilemma. 

It  can  not  be  denied  that  both  these  motives  are  laudable,  and  entirely  coa^iist- 
ent  with  a  high  degree  of  ability  and  fitness  for  the  wise  and  judicious  admin- 
istration of  justice :  b^it,  at  the  same  time,  it  is  undeniable  that  they  have  both 
contributed  largely  to  the  production  of  bad  law,  and  have  produced  more  erro- 
neous decLsioDs  than  they  have  ever  cured,  in  a  ten-fold  proportion. 

The  case  of  Chamberlain  v.  Enfield,  43  N.  U.,  356,  seems  to  us  to  place  the 
(luention  upon  its  true  basis,  that  it  must  be  regarded  as  a  question  of  fact  for 
the  jury,  whether  an  olgect  outside  of  the  traveled  portion  of  the  highway  is  a 
defect  or  obstruction  to  its  safe  use,  by  reason  of  its  liability  to  frighten  horses. 
There  is  no  valid  reason  apparent  to  us  why  this  question  may  not  as  safely  be 
intrusted  to  juries  under  proper  limitations,  to  be  defined  and  fixed  by  the  courts, 
as  any  other  questions  of  lact  arising  in  this  class  of  cases. 

There  is  no  question  that  as  the  responsibility  of  towns  in  such  oases  is  exclu- 
sively a  statutory  one,  the  courts  are  bound  to  a  reasonably  strict  oonstrootion  io 
regard  to  its  extent.  But,  at  the  same  time,  it  should  not  be  so  much  restricted 
as  to  fail  reasonably  to  secure  its  object,  the  maintaining  of  a  safe  transit  for 
traveling  along  the  highway.  For,  notwithstanding  some  variation  in  the  stat- 
utes of  the  different  states,  all  substantially  agree  in  requiring  the  municipality 
to  provide  and  maintain  a  safe  and  convenient  passage  for  travelers.  This 
unquestionably  primarily  applies  to  the  traveled  portion  of  the  highway.  So 
that  one  who  for  mere  convenience,  and  without  actual  necessity,  departs  from 
the  traveled  portion  of  the  highway,  can  not  recover  for  any  injury  he  may  sus- 
I  tain  thereby,  in  consequence  of  obstructions  to  passage.    Such  obstructions  are 

I  not  required  to  be  removed  from  any  portion  of  the  laid  out  highway  except  that 

which  is  prepared  for  the  paBsage  of  travelers,  as  the  English  call  it,  the  '^  met^ 
ailed  "  portion  of  the  highway. 

But  it  would  be  a  very  imperfect  view  of  the  subject  to  conclude  that  this 
portion  of  the  highway  is  all  that  towns  are  bound  to  look  after.  If  that  were 
so,  there  would  be  no  necessity  for  taking,  and  no  power  to  take  more  land  for 
the  use  of  the  highway  than  is  reasonably  necessary  for  making  the  traveled  path. 
And  although  it  might  require  the  use  of  the  a4jacent  land,  to  some  extent,  in 
the  course  of  construction  and  repair,  that,  being  a  temporary  use,  would  not 
require  the  taking  of  the  land.  And,  therefore,  where  towns  are  allowed  to  take 
for  the  highway  from  three  to  six  rods  in  width  through  its  whole  extent,  it  must 
be  concluded  that  something  more  is  expected  than  a  mere  track  of  sufficient 
breadth  to  enable  carriages  to  pass  each  other.    It  was,  no  doubt,  intended  to 
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guard  against  intrusion  from  the  adjoining  landowners,  and  thus  protect  the 
traveler,  to  a  reasonable  extent,  against  such  sights  and  noises  as  might  render 
the  passing  along  the  highway  embarrassing  or  impossible.  And  although  it  is 
not  possible  to  guard  against  all  occurrences  calculated  to  frighten  teams,  this  is 
no  reason  why  the  towns  and  cities  should  not  be  responsible  for  putting,  or 
allowing  others  to  put,  the  margins  of  the  highway  to  such  uses,  more  or  less 
permanent,  as  will  discommode  or  destroy  the  safe  and  comfortable  use  of  the 
traveled  portion  of  the  same.  For  if  the  margins  of  the  highway  may  lawfully 
be  put  to  any  and  all  uses  known  to  modem  advancement  in  manufactures  by 
machinery,  there  are  few  horses  of  such  quiet  demeanor  that  they  could  be  trusted 
to  carry  a  vehicle  safely  through  its  clamor  and  exhibition. 

The  truth  is,  no  such  thing  was  ever  expected  or  would  be  for  a  moment  toler- 
ated. No  such  thing  is  claimed.  But  it  seems  to  be  supposed  by  some  that 
while  all  such  operations  along  the  sides  of  the  traveled  path  in  highways  are 
clearly  nuisances,  and  so  abatable  by  the  municipal  authority,  still  the  traveler 
has  no  claim  for  damages  sustained  by  reason  of  that  acknowledged  municipal 
duty  being  omitted. 

It  may  be  true  that  some  of  the  statutory  provisions  in  the  different  states  are 
so  defectively  drawn  as  to  produce  this  anomalous  result,  that  while  the  traveler, 
without  fault  on  his  part,  suffers  pecuniary  damage  by  reason  of  the  omission  of 
the  municipalities  to  perform  their  duty  in  regard  to  the  highways,  he  is  without 
redress.  But  it  in  safe  to  conclude  no  such  result  was  intended  to  follow  from 
the  provisions  of  the  statute,  and  none  such  should  be  invited  by  the  courts,  on 
the  ground  of  mere  construction.  It  could  only  be  tolerated  upon  the  ground  of 
strict  necessity,  as  the  inevitable  result  of  some  defect  in  the  language  of  such 
statutes. 

There  may  possibly  be  some  difficulty  in  defining  the  precise  limits  of  munic- 
ipal responsibility  for  not  removing  obstructions  to  the  safe  use  of  the  highway, 
when  such  obstructions  do  not  come  within  the  limits  of  the  traveled  path. 
There  would  be  the  greatest  embarrassment  in  laying  down  any  rule  of  law  that 
would  apply  with  precision  to  each  particular  case  as  it  should  occur.  That 
would  manifestly  be  impracticable.  But  it  would  in  our  apprehension  be  a  very 
lame  conclusion  to  make  from  this  acknowledged  difficulty,  that  no  obligation 
could  safely  be  imposed  upon  the  municipalities  in  regard  to  such  obstructions  to 
safe  traveling.  The  same  difficulties  exist  upon  all  questions  of  negligence  and 
duty,  until  by  repeated  trials  some  definite  rule  is  established.  It  was  so  in 
regard  to  accidental  obstructions  in  the  traveled  path,  until  the  statute  interposed 
and  fixed  the  time  for  removal  at  twenty-four  hours.  It  was  so  in  regard  to 
demand  and  notice  upon  negotiable  paper,  until  the  convenience  of  commercial 
usage  fixed  the  time  at  one  day  for  each  successive  endorser  to  notify  his  next 
guarantor. 

And  with  all  due  submission  it  has  never  seemed  to  us  that  the  argument  ab 
inamvenierUi  or  the  rcductio  ad  absurdum,  which  is  so  much  resorted  to  in  these 
cases,  was  at  all  satisfactory  or  conclusive.  Because  it  is  not  possible  to  remove 
all  objects  which  tend  to  frighten  animals  passing  along  the  highway,  is  that 
any  sound  reason  why  one  manifestly  of  that  character,  and  clearly  there  by 
introsion,  should  not  be  removed  ?    And  if  not,  can  any  good  reason  be  assigned 


448  GENERAL  TERM, 

Hone  and  WUbo.  Rtohmond.    Note. 

why  the  munioipalities  shoald  not  be  held  responsible  to  tra^elen  for  damage 
resulting  from  their  culpable  negligenoe  in  not  removing  the  same  ?  Where, 
therefore,  the  judge  gravely  tells  the  traveler  that  if  his  horse  is  fiigfatened  at 
the  sudden  appearance  of  the  fall  moon,  or  the  barsting  of  a  clap  of  thunder,  be 
is  remediless,  will  it  be  likely  to  afford  him  much  of  the  spirit  of  aoquieBoenoe  in 
the  wisdom  of  the  law  for  allowing  a  threshing-machine  or  a  wind-mill  to  be 
permanently  operated  vnthin  the  limits  of  the  highway?  The  passing  of  a  flook 
of  wild  geese  so  near  the  ground  as  to  cause  a  whirr  and  a  rush  of  air,  might 
possibly  frighten  some  brute  animals,  or  some  not  entirely  so ;  but  to  be  told  that 
there  is  no  relief,  would  be  but  poor  consolation,  when  the  man  is  complaining  of 
a  menagerie  having  taken  permanent  possassion  of  the  highway  and  thus  driving 
his  team  mad.  It  is  always  poa<»ible  to  put  extreme  cases,  where  the  traveltf 
might  suffer  the  same  damage  and  be  wholly  remediless.  But  unless  they  are 
more  analogous,  in  principle,  than  some  which  have  been  called  in  to  foredose 
the  discussion  on  this  question,  there  would  be  slight  relief  given. 

If  towns  may  render  the  highways  unsafe  for  ordinary  use  by  travelers  by  the 
bewildering  sights  and  noises  publicly  and  permanently  tolerated  upon  their 
margins,  there  will  be  slight  benefit  in  having  any  such  margins,  or,  indeed,  in 
having  any  highways  at  all.  The  case  of  Dr<dce  v.  Lowell^  13  Met.,  293,  clearly 
recognizes  the  principle  for  which  we  contend.  And  we  do  not  so  much  olgect 
to  the  more  recent  cases  in  Massachusetts,  where  this  rule  is  attempted  to  be 
restricted  within  narrower  limits.  The  case  of  Hixon  v.  Lotpellf  13  Gray,  59, 
where  towns  and  cities  were  held  not  responsible  for  damage  resulting  from  ioe 
and  snow  foiling  from  the  roofs  of  buildings  adjoining  the  streets,  is  anqnestioD- 
ably  sound,  as  a  general  rule.  There  might  possibly  occur  an  exceptional  case, 
where  the  town  or  city  might  be  required  to  remove  a  mass  of  overhanging  ioe  or 
snow,  more  obstructing  to  the  safe  use  of  the  highway  than  any  such  ioe  or  snow 
would  be  if  actually  follen  upon  the  track.  It  might  present  a  case  for  the  jury, 
as  in  Luiher  v.  Worcester^  97  Mass.,  368.  But  in  such  case,  it  might  be  regarded 
mere  foolhardiness  for  the  traveler  to  venture  upon  such  imminent  peril,  and  so 
preclude  a  recovery  on  that  ground.  But  clearly  highway  travelers  are  not  bound 
to  watch  the  snow  and  ice  upon  the  roofo  of  buildings  adjoining  the  highways. 
And  in  Keith  v.  Etuton^  3  Allen,  653,  where  the  town  was  held  not  respoosiUe 
for  the  result  of  fright  to  horses,  caused  by  a  daguerrean  saloon  along  the  anr- 
gin  of  the  highway,  the  decision  may  be  sound,  but  we  should  have  deemed  it  a 
case  of  such  doubt  as  to  be  submitted  to  a  jury,  as  was  done  in  the  prineipai 
case.  We  trust  the  courts  will  not  be  so  much  alarmed  at  the  outcry  against 
juries  in  finding  towns  responsible  for  damage  to  travelers  upon  the  highway,  as 
to  adopt  constructions  virtually  repealing  the  statutes  affording  redre»  in  snoh 
cases,  for  the  remedy  is  needed,  and  jurors,  if  properly  instructed  by  the  oooftB, 
will  be  sure  to  render  safe  verdicts. 

Since  preparing  the  foregoing,  we  are  gratified  to  learn  that  the  Supreme 
Judicial  Court  of  New  Hampshire,  in  the  case  of  Bartiett  v.  HookseU,  bate 
sustained  the  same  view  for  which  we  contend,  in  opposition  to  that  adopled 
in  Massachusetts  in  the  oases  already  referred  to,  and  the  later  ones  i^  J&itgM- 
bury  v.  Dedham,  13  Allen,  186,  and  Cook  v.  Charlestoum,  Id.,  190,  in  note. 
The  point  ruled  in  the  New  Hampshire  case  was,  that  olgects  suffered  to 


NOVEMBER,  1868.  449 

Clark  V.  Corinth. 

zesting  upon  one  spot,  or  confined  within  one  particolar  space  within  the  high- 
way, if  they  are  of  such  a  shape  or  character  as  to  be  manifestly  likely  to  frighten 
hofses  of  ordinary  gentleness,  constitute  "obstructions"  or  "insufficiencies," 
for  which  the  town  is  liable.  The  obstruction  here  was  a  pig-sty  projecting  into 
the  highway  and  occupied  by  five  swine,  the  declaration  alleging  that  the  horse 
was  frightened  by  the  swine  "  starting  and  running  about,"  and  by  certain  loud 
noises  which  the  swine  then  and  there  uttered. 

It  is  not  improper,  we  trust,  for  us  to  say  that  this  adherence  to  the  former 
rule  upon  this  important  subject,  by  a  court  of  so  much  weight  of  authority,  is 
gratifying  upon  more  than  one  account.  It  gives  hope  that  the  frequency  of  this 
class  of  actions  and  the  tendency  with  juries  to  hold  the  municipalities  responsi- 
Me,  wiU  not  have  the  effect  to  lead  all  courts  to  so  far  restrict  the  extent  of  that 
responsibility  by  constructions  as  to  virtually  destroy  the  beneficial  effects  of  the 
statutes  upon  the  subject.  And  we  trust  it  may  not  be  regarded  as  entirely 
inadmissible  to  say  that  it  affords  great  support  to  one  traveling  down  the  western 
declivity  of  life  to  find  some  assurances,  as  he  passes  along,  that  all  the  lights  of 
his  life  have  not  become  extingubhed  before  he  reaches  his  journey's  end. 

I.  F.  R. 


Joel  K.  Clark  v.  Town  op  Corinth. 
Highways,     Hightvay  Surveyors,     Towns,     Evidence, 

Towns  are  liable  for  injuries  fTom  iosafficiencies  of  highways  caused  by  sadden  fTeshets, 
if  the  highway  surveyor  of  the  district  had  time  after  notice  of  the  defect  to  repair 
it  before  the  accident  with  the  means  in  his  control,  considering  as  well  his  means 
by  virtue  of  his  official  statute  authority  as  the  means  In  his  hands  individually. 

No  lack  of  diligence  could  be  charged  upon  the  town  until  notice  to  the  proper  offi- 
cers of  the  insufficiency,  in  a  case  where  it  is  not  claimed  that  the  freshet  was  itself 
so  extraordinary  as  to  amount  to  a  notice  that  the  road  would  need  repairs,  or  that 
the  dangerous  condition  of  the  road  had  existed  long  enough  to  charge  the  town 
officers  with  fault  in  not  having  discovered  its  condition  without  notice. 

Emergencies  might  arise  which  woula  warrant  the  surveyor  in  delaying,  after  notice, 
the  repair  of  a  sudden  ii\)ury  to  the  road.  It  may  be  necessary  to  delay  in  order 
to  make  preparation  for  commencing  work,  the  road  in  the  mean  time  being  se- 
curely fenced  to  protect  travel,  but  the  mere  flict  that  the  repairs  could  not  be 
completed  on  the  day  the  notice  is  given,  would  not  alone  be  enough  to  justify  the 
surveyor  in  waiting  until  the  fbllowing  day  to  commence  that  which  the  statute 
requires  to  be  done  forthwith. 

The  statutes  should  receive  a  reasonable  construction,  and  it  was  held  that  reasonable 
construction  was  given  in  the  charge  to  the  Jury,  that  the  repairs  should  be  *'made 
immediately,  as  soon  as  practicable." 

The  fkct  that  the  highway  in  question  was  a  "neighborhood  road,"  and  not  so  much 
traveled  as  a  great  public  thoroughfiiire,  does  not  at  all  exempt  it  firom  the  opera- 
tion of  the  statute. 

The  amount  of  travel  the  road  accommodates  is  always  a  proper  element  of  consid- 
•raiion  upon  the  question  of  what  is  a  condition  of  reasonable  safety,  but  a  sudden 
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injury,  when  it  renders  any  public  highway  danRerons  for  trayel,  should  be  repaired 
as  soon  as  practicable. 

A  highway  suryeyor  in  giving  infbnnation  to  a  traveler  that  a  highway  In  his  disbiet 
is  safe,  does  not  act  as  the  agent  of  his  town,  and  his  statement  to  that  effect,  If 
incorrect,  does  not  add  to  the  responsibility  of  the  town,  but  on  the  question  of  pro- 
deuce,  parties  may  prove  what  information  as  to  the  roads,  Arom  the  surveyor  or 
anybody  else,  was  communicated  to  the  traveler. 

The  plaintiff  was  informed  by  the  surveyor  of  the  danger  at  or  near  a  certain  eulvert, 
but  at  the  same  time  was  told  that  if  he  could  pass  there  ho  would  have  no  trouble 
beyond.  He  passed  that  point  in  safety,  but  in  passing  beyond  met  with  the  soei* 
dent  complained  of.  Heldj  that  the  only  effect  of  this  information,  so  far  aa  his  lO' 
Jury  was  concerned,  was  to  lessen  the  force  of  the  warning  which  the  danger  at  the 
culvert  would  naturally  give,  and  could  only  be  weighed  by  the  Jury  in  the  plaintiff** 
fkvor  upon  the  question  of  whether  he  was  in  the  exercise  of  ordinary  prudence  ia 

'  traveling  beyond  the  culvert. 

Action  on  the  case,  for  an  injury  sustained  by  the  plaintiff 
by  reason  of  the  insufficiency  of  a  highway  in  the  town  of  Cor- 
inth. Plea,  the  general  issue.  Trial  by  jury,  December  term, 
1867,  Orange  county,  Peck,  J.,  presiding.  Verdict  for  the 
plaintiff. 

It  was  conceded  on  the  trial  that  the  road  in  question  was  one 
which  the  defendant  town  was  bound  to  keep  in  repair,  and  that 
at  the  time  in  question  the  road  was  insufficient  and  out  of  repair, 
and  no  question  was  made  by  the  defendants'  counsel  but  that  the 
injury  complained  of  was  caused  by  the  insufficiency  of  the  road. 

It  appeared  that  on  Sunday,  the  last  day  of  May,  1863,  just  at 
evening,  there  was  a  sudden  shower,  that  so  swelled  a  small 
stream  which  ran  across  the  road  in  question  that  the  road,  close 
by  the  culvert  or  little  bridge  through  which  the  stream  ran,  was 
washed  out,  leaving  a  considerable  gulf  at  that  point  in  the  road, 
extending  across  the  road,  but  the  culvert  or  bridge  was  not  torn 
up  or  disturbed  ;  that  from  this  culvert  the  road  was  descending 
more  or  less  for  thirty  or  forty  rods,  some  portions  of  it  being 
quite  steep  ;  that  the  road  at  or  near  the  culvert,  having  washed 
out,  the  water  ran  along  a  short  distance  at  the  lower  edge  of  the 
road,  in  the  ditch,  and  then  returned  to  the  traveled  track  of  the 
road,  and  there  for  a  distance  of  twenty-five  rods  or  more  con- 
tinued down  the  hill,  some  part  of  the  way  within  the  traveled 
track,  and  rendered  the  road  in  places  dangerous  to  travel  over, 
and  this  was  the  result  of  said  shower. 

The  plaintiff  was  a  peddler,  driving  a  common  tin  peddler's  cart 
composed  of  a  large  box  set  on  thoroughbraces,  drawn  by  one 
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horse,  and  it  appeared  that  he  staid  at  the  house  of  one  Harri- 
man  over  that  Sunday,  and  until  five  or  six  o'clock  on  the  Monday 
afternoon,  when  he  started  out  with  said  cart  to  pass  over  this 
road,  to  one  Stevens'  on  Waits  River,  where  he  was  intending  to» 
put  up  for  that  night. 

It  appeared  that  one  Avery  Hodge,  who  was  the  highway  sur- 
veyor for  the  district  in  which  the  road  was  situated,  lived  at  the 
point  where  the  road  from  Harriman's  came  into  the  road  in  ques- 
tion, and  the  plaintiff  in  going  from  said  Harriman's  to  said 
Stevens'  would  pass  by  said  Hodge's  house.  The  place  where 
said  culvert  was  washed  out  was  but  a  short  distance  down  the 
hill  from  said  Hodge's  house,  but  not  in  sight  from  his  house,  and 
said  culvert  was  the  nearest  point  to  said  house  where  said  road 
was  injured  by  the  rains. 

It  appeared  that  one  Ariel  B.  Hodge,  son  of  the  suneyor,  with 
his  sister,  who  both  lived  with  said  surveyor,  came  up  the  liill 
over  said  road  in  the  evening  of  the  Sunday  before  the  accident 
to  the  plaintiff,  after  it  was  dark,  having  been  detained  by  the 
shower,  and  the  said  Ariel  B.  noticed  while  passing  up  the  hill 
that  the  water  was  running  in  the  road  in  an  unusual  way,  and 
noticed  that  the  road  was  gullied  after  he  passed  the  flat  at  the 
foot  of  the  hill,  and  was  worse  along  further  up  the  hill,  but  ho 
had  no  difSculty  in  passing  over  the  road. 

The  plaintiff's  evidence  tended  to  show  that  young  Hodge  gave 
information  to  his  father  at  the  breakfast  table  the  next  morning 
(Monday  morning)  of  what  he  had  observed  upon  the  road  the 
evening  before,  but  that  said  Hodge  and  his  son  went  to  planting 
potatoes  that  forenoon,  and  planted  till  about  eleven  o'clock, 
when  he  went  down  and  examined  the  road,  and  that  they  planted 
potatoes  also  in  the  afternoon. 

The  defendant's  evidence  tended  to  show  that  at  about  noon  on 
Monday  said  Hodge  was  notified  by  one  Batchelder,  that  the  road 
was  very  badly  gullied  out,  and  that  this  was  the  first  information 
he  had  of  it,  and  that  in  a  few  minutes  after,  seeing  his  son,  and 
mentioning  to  him  what  Batchelder  had  said,  his  son  then  for  the 
first  time  informed  him  of  what  he  had  observed  the  evening  be- 
fore, and  told  him  he  ought  to  go  and  see  it  and  he  would  finish 
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planting ;  that  thereupon  said  Avery  Hodge,  knowing  that  the 
plaintiff  had  passed  the  Sunday  on  the  hill,  at  said  Harriman's, 
and  thinking  he  might  come  along  soon,  and  attempt  to  pass  over 
this  road,  went  and  examined  it. 

Avery  Hodge  was  a  witness  for  the  defense,  and  testified  that 
when  he  examined  the  road  as  above  stated,  he  examined  all  alon^ 
downi  the  hill  from  said  culvert  and  found  it  in  a  very  unsafe  and 
dangerous  condition,  and  so  much  out  of  repair  that  it  was  in  his 
opinion  impossible  to  put  the  same  in  repair,  or  in  a  reasonably 
safe  condition,  on  that  day ;  that  after  examining  said  road  he  re- 
turned to  his  house  and  let  his  son  go  off  to  Waits  River,  some 
miles,  and  kept  watch  for  the  plaintiff  himself,  for  the  purpose  of 
notifying  him  of  the  dangerous  condition  of  the  road,  but  it  ap- 
peared that  said  Hodge  took  no  measures  whatever  to  repair  said 
road,  or  any  part  of  it,  but  was  engaged  for  the  most  part  during 
the  day  at  his  farming  business,  planting  potatoes,  and  took  no 
measures  to  notify  any  of  the  district  to  help  repair  it.  At  even- 
ing on  said  Monday  after  the  injury  had  happened  to  the  plaintiff, 
one  of  the  inhabitants  of  the  district  called  at  Hodge's  house  and 
5;J ;  informed  him  of  the  accident,  and  Hodge  then  asked  him  to  come 

f,:'-  out  next  day  and  work  on  said  road,  and  the  man  said  he  could 

^'  not  the  next  day,  but  would  come  Wednesday,  and  Hodge  there- 

in" upon  postponed  it  till  Wednesday,  when  they  repaired  it ;  that 

1^^  while  said  Hodge  was  at  his  house  watching  for  the  plaintiff  and 

i^*"  sometime  about  six  o'clock,  the  plaintiff  came  along  with  his  jjed- 

[•  dler  cart,  and  the  defendants'  evidence  tended  to  show  that  said 

Hodge  then  informed  the  plaintiff  that  the  road  was  badly  washed 
and  gullied  for  many  rods  down  the  hill ;  that  for  a  great  distance 
it  was  in  an  misafe  and  dangerous  condition,  and  that  it  would  be 
impossible  for  the  plaintiff  to  get  through,  especially  with  such  a 
wagon  and  load  as  he  had,  and  that  he  had  better  not  attempt  the 
passage. 

It  appeared  that  previous  to  this,  the  same  afternoon,  said  Har- 
riman  had  passed  over  the  road  with  a  common  single  wagon,  with 
a  live  calf  in  his  wagon,  and  it  was  known  by  Hodge  and  the 
plaintiff  at  the  time  of  their  talk  that  Harriman  had  gone  down 
upon  the  road  and  had  not  returned. 
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The  plaintiflf 's  evidence  tended  to  show  that  said  Hodge  at  that 
time  informed  the  plaintiff  that  the  road  was  badly  gullied  ;  that 
the  road  was  very  bad,  and  that  he  did  not  think  the  plaintift* 
could  go ;  that  it  was  dangerous,  and  that  the  plaintiff  had  bet- 
ter not  attempt  it ;  that  the  plaintiff  told  Hodge  that  Harriman 
had  gone  over,  and  the  plaintiff  did  not  believe  but  that  he  could, 
and  Hodge  said  he  did  not  believe  the  plaintiff  could  go  as  well 
as  Harriman  because  the  plaintiff's  cart  and  load  were  heavier. 
The  plaintiff  told  him  that  he  had  left  his  load,  and  sold  out  pretty 
much,  but  Hodge  thought  the  cart  would  be  top  heavy,  and  the 
plaintiff  had  better  not  go. 

While  they  were  talking  one  Jackman  came  along  in  a  one  horse 
wagon  with  a  basket  of  pigs,  going  over  this  road,  and  Hodge 
told  him  about  the  condition  of  this  road  pretty  much  as  he  had 
told  the  plaintiff,  but  Jackman  said  he  was  in  a  hurry  and  must  go, 
and  passed  on  over  the  road  in  question  without  injury.  The 
plaintiff  then  asked  Hodge  how  bad  the  road  was,  and  he  said 
pretty  bad.  The  plaintiff  then  asked  him  how  long  a  spot  it  was 
badly  washed,  and  where  it  was  washed  out,  and  Hodge  replied 
that  if  he  (the  plaintiff)  could  get  over  the  first  place  twice  the 
length  of  his  wagon,  where  it  was  gullied  out  at  the  culvert,  he 
could  get  along  safe  enough.  The  plaintiff  then  said  he  was  bet- 
ter than  a  raw  hand,  and  that  if  others  could  go  safe  he  did  not 
know  why  he  could  not ;  that  he  would  go  down  and  see,  and  if 
he  could  not  get  over  he  could  come  back,  and  told  Hodge  he 
would  go  along  and  overtake  Jackman,  and  if  he  found  trouble 
Jackman  would  help  him ;  that  the  plaintiff  drove  on  after  Jack- 
man,  but  Jackman  drove  faster  than  the  plaintiff,  and  had  got 
nearly  or  quite  down  the  hill  when  the  plaintiff  got  near  the 
culvert  where  the  plaintiff  stopped ;  that  when  the  plaintiff  got 
in  sight  of  the  place  at  the  culvert  which  Hodge  had  told  him  if 
he  could  get  over  he  could  get  along  safe  enough,  he  stopped  a 
few  rods  before  he  got  to  it,  and  leaving  left  his  team  went  and 
examined,  and  concluded  by  throwing  in  a  few  sticks  of  wood  that 
lay  there  he  could  get  along  safely  ;  that  he  did  so,  and  went 
back  and  got  his  horse,  and  passed  over  that  gullied  place  safely, 
without  any  diflBculty  or  trouble,  and  drove  on  a  considerable  dis- 
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tance  beyond  safely.  For  some  few  rods  immediately  below  this 
gullied  place  at  the  culvert  it  appeared  that  the  road  was  nearly 
level  and  smooth,  and  not  washed,  nor  in  any  way  injured,  and 
just  beyond  this  level  place  at  the  culvert,  the  plaintifif 's  evidence 
tended  to  show  there  was  a  knoll,  or  swell  of  land,  which  ob- 
structed the  view  so  that  the  surface  of  the  road  below,  along 
down  where  it  was  injured,  could  not  be  seen  for  a  considerable 
distance  by  one  standing  at  or  near  the  culvert,  and  there  was 
ovidencc  on  the  part  of  the  defendant  tending  to  show  that  it  could 
be  seen  from  there  most  of  the  way. 

It  appeared  that  after  passing  down  over  the  culvert  some  two 
or  three  rods  the  road  was  from  there  down  the  hill  constructed 
very  narrow  with  high  banks  each  side  and  a  rather  shallow  ditch 
:along  by  the  sides  of  the  road  next  to  the  banks,  and  the  plaint- 
iff's evidence  tended  to  show  that  he  did  not  observe  that  the  road 
was  washed  or  gullied  out  along  down  the  hill  below  the  place  at 
the  culvert  till  he  got  down  between  these  high  banks,  and  that  it 
was  then  impossible  to  turn  his  team  around,  the  .  road  was  so 
narrow. 

The  evidence  tended  to  show  that  after  the  plaintiff  had  passed 
down  some  fifteen  or  twenty  rods  below  the  culvert  he  was  thrown 
from  his  wagon,  his  wagon  broken,  and  he  thereby  received  a 
severe  bodily  injury,  in  consequence  of  the  insufficiency  of  the 
road  there,  occasioned  by  the  rain  as  above  stated. 

No  (juestion  was  made  by  the  defendants'  coimsel  but  that  the 
injury  was  occasioned  by  such  insufficiency  and  want  of  repair  of 
the  road. 

There  was  no  evidence  that  the  defect  or  want  of  repair  at  that 
bad  place,  at  or  near  the  culvert,  in  any  way  caused  or  contributed 
to  the  accident  or  injury,  and  it  was  not  claimed  by  the  defend- 
4ints'  counsel  that  it  did. 

The  evidence  on  the  part  of  the  plaintiff  tended  to  show  that 
Hodge  did  not  tell  him  that  the  road  was  bad  or  gullied,  or 
dangerous  beyond,  or  below  that  place  by  the  culvert,  and  the 
evidence  on  the  part  of  the  defense  tended  to  show  that  Hodge 
did  not  tell  the  jilaintiff  that,  if  he  could  get  over  the  place  at  the 
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cnlveri  twice  the  length  of  his  wagon,  he  could  get  along  safe 
enough. 

There  was  evidence  that  the  selectmen  were  duly  notified  of 
tlie  injury  and  claim  of  damages  within  the  thirty  days  as  required 
by  statute. 

The  defendants'  evidence  also  tended  to  show  that  the  road  in 
question  was  a  road  of  not  very  great  amount  of  travel,  that  it 
was  used  or  traveled  by  those  residing  within  the  highway  district 
in  which  it  was  situate  and  by  persons  coming  into  the  district. 

The  evidence  on  the  part  of  the  plaintiff  from  witnesses  who 
examined  the  road  in  question  after  it  was  injured,  and  before  it 
was  repaired,  tended  to  show  that  two  men,  with  a  yoke  of  oxen 
and  the  necessary  tools,  could  have  repaired  it  in  two  or  three 
hours,  and  some  testified  in  three  or  four  hours  with  that  amount 
of  help  and  tools,  so  as  to  have  made  it  reasonably  safe  for  travel 
with  teams. 

The  defendants'  evidence  tended  to  show  that  it  could  not  have ' 
been  repaired  in  that  length  of  time  with  that  help. 

It  appeared  that  the  plaintiff  had  been  for  many  years  previous 
to  the  injury  to  thi^road  well  acquainted  with  the  road,  and  had 
traveled  it  many  times. 

The  defendants'  counsel  requested  the  court  to  charge  the  jury : 

1.  That  if  they  believed  the  road  in  question  was  so  gullied 
and  washed  by  the  showers  of  Sunday  night,  as  to  be  rendered 
unsafe  for  the  passage  of  such  a  team  and  cart  as  the  plaintiff 
drove,  and  that  the  plaintiff  was  notified  by  Hodge  that  it  was  so 
dangerous  and  unsafe  for  him  to  attempt  the  passage,  (although 
they  should  believe  that  Hodge  at  the  same  time  told  him  that  if 
he  could  get  over  twice  the  length  of  his  wagon  through  the  gully 
at  the  sluice-way,  he  could  go  safely  enough,)  yet,  if  the 
plaintiff  said,  as  he  testified  he  did,  that  he  was  better  than  a  raw 
hand  at  driving  and  thought  if  the  rest  could  go  over  the  road  he 
could,  at  any  rate  he  would  go  down  and  see,  and  if  he  could  not 
go  he  could  come  back,  he  was  acting  upon  his  own  judgment 
and  could  not  recover. 

2.  That  if*  the  plaintiff  had  reasonable  grounds  to  believe  or 
suppose  that  the  road  was  unsafe  and  dangerous,  he  was  guilty  of 
negligence  and  want  of  care  in  venturing  upon  it,  and  could  not 
recover. 
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3.  That  although  the  jury  should  find  that  Hodge  told  the 
plaintiff  that  if  he  could  get  over  one  place,  meaning  the  sluice- 
way, of  twice  the  length  of  his  wagon,  he  could  go  safely  enough, 
the  road  being  in  fact  dangerous  and  unsafe  from  the  effects  of  the 
showers  of  the  previous  night  below  that  point,  the  town  is  not 
bound  by  any  such  declaration,  nor  responsible  for  any  result 
of  it. 

4.  That  if  the  surveyor  had  not  suflScient  time  after  having 
notice  of  the  condition  of  the  road  with  the  means  at  his  immedi- 
ate command,  to  put  the  road  in  a  reasonably  safe  condition  before 
the  time  when  the  plaintiff  passed  over  it,  the  town  was  not  in 
fault,  and  the  plaintiff  could  not  recover,  even  if  he  had  no  notice 
at  all  that  the  road  was  out  of  repair. 

5.  That  the  town  was  not  bound  to  make  any  efforts  at  repairs 
if  they  had  not  time  to  put  the  road  in  good  repair  ;  and  were  not 
bound  to  begin  repairs  until  they  could  continue  the  work  to  com- 
pletion ;  and  no  person  with  notice  of  the  condition  of  the  road 
had  a  right  to  attempt  the  passage  until  it  was  completed. 

6.  That  the  town  can  not  be  bound  by  any  expression  of  opin- 
ion by  Hodge,  as  to  the  possibility  of  passing  any  part  of  the 
road  safely,  when  the  plaintiff  was  at  the  same  time  notified  by 
Hodge  that  the  road  was  unsafe,  and  rendered  so  by  a  sudden 
shower  of  the  previous  night. 

7.  That  the  town  is  not  bound  by  any  expression  of  opinion  by 
Hodge  under  the  circumstances,  that  the  road  could  be  gone  over 
safely." 

8.  If  the  plaintiff  had  notice  that  the  road  was  out  of  repair, 
unsafe  and  dangerous,  and  had  been  rendered  so  by  a  sudden 
shower  of  the  previous  night,  he  could  not  recover  for  any  injury 
received  in  passing  over  it,  although  the  town  had  imreasonably 
neglected  to  repair  it. 

9.  That  the  road  in  question  being  only  a  neighborhood  road 
witJi  little  travel  upon  it,  the  town  was  not  bound  to  that  degree 
of  diligence  in  putting  it  in  repair  from  the  effects  of  a  sudden 
rain,  that  it  would  be  if  it  were  a  thoroughfare,  or  a  road  exten- 
sively used. 

The  defendants'  counsel  made  only  two  questions  in  arguing  the 
case  to  the  jury : 

1.  Whether  the  town  or  highway  surveyor  had  had  time  to  re- 
pair the  road  so  as  to  make  it  reasonably  safe  for  travel  between 
the  time  the  surveyor  had  notice  it  was  out  of  repair  and  the  time 
the  plaintiff  came  along  and  passed  over  it. 

2.  Whether  the  plaintiff  was  wanting  in  common  and  ordinary 
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prudence  in  traveling  it,  after  such  notice  as  he  had  of  its  condi- 
tion ;  insisting  to  the  court  on  the  points  of  law  presented  by  the 
written  requests  above  stated. 

The  court  did  not  charge  in  accordance  with  the  defendants' 
first  request,  further  than  is  hereafter  stated,  but  among  other 
things  told  the  jury,  as  to  the  question  whether  the  town  could  be 
made  liable  in  case  of  such  sudden  injury  to  the  road,  that  a 
case  of  sudden  injury  to  a  highway,  as  this  case,  was  an 
exception  to  the  general  rule  as  to  the  liability  of  towns; 
that  in  this  case  the  plaintiff  can  not  recover,  unless  the  town 
is  in  fault  in  not  repairing  the  road,  between  the  time  Hodge 
had  notice  of  its  condition  and  the  time  the  plaintiff  went  over 
it,  at  the  time  of  the  injury  complained  of;  that  the  injury  to  the 
road  in  this  case  was  so  sudden  that  the  town  can  not  be  made 
liable,  and  the  plaintiff  can  not  recover,  unless  the  jury  find  that 
the  highway  surveyor  Hodge,  with  the  force  or  means  at  his  im- 
mediate command  and  at  his  control,  could  have  repaired  the  road 
so  as  to  make  it  reasonably  safe  for  travel  after  he  had  notice  of 
its  condition,  and  before  the  plaintiff  passed  over  it  the  Monday 
evening  on  the  occasion  in  question. 

The  court  told  the  jury  that  in  determining  this  question  it  was 
proper  to  consider  the  power  given  by  the  statute  to  a  highway 
surveyor  to  call  out  a  force  to  repair  a  road  in  case  of  a  sudden 
injury  to  it,  in  order  to  enable  him  to  discharge  the  duty  imiK)sed 
upon  him  by  the  statute  in  such  cases  of  sudden  iujury  to  a  high- 
way in  his  district,  and  the  court  read  to  the  jury  the  sections  of 
the  statute  imposing  the  duty  on  highway  surveyors,  and  giving 
them  the  power  to  call  out  the  inhabitants  to  repair  sudden  in- 
juries to  the  highway,  and  told  the  jury  it  was  the  duty  of  Hodge 
in  this  case,  after  being  informed  that  the  road  was  out  of  repair, 
to  go  immediately,  as  soon  as  practicable,  about  repairing  it,  with 
such  force  as  he  could  raise  under  the  power  given  him  by  the 
statute  alluded  to ;  that  if  the  highway  surveyor  was  in  fault  in 
this  respect,  it  was  the  fault  of  the  town.  That  on  this  point  in 
the  case  it  was  a  question  for  the  jury  to  find  from  the  evidence 
whether  Hodge,  with  the  force  and  means  at  his  command  and 
within  his  control,  could  have  made  the  necessary  repairs,  so  as  to 
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have  made  the  road  reasonably  safe  for  travel  after  he  was  in- 
formed of  the  bad  and  unsafe  condition  of  the  road,  and  before 
the  time  the  plaintiff  went  over  it.  That  by  reasonably  safe  far 
travel  the  court  did  not  mean  the  very  best  condition  and  the 
most  thorough  and  complete  state  or  condition  that  it  was  possible 
to  put  the  road  in,  but  such  a  reasonable  state  of  repair  as  would 
answer  the  requirements  of  the  law  as  to  sufficiency  of  the  road. 

The  court  further  told  the  jury  that  there  might  be  cases  of  ex- 
treme emergency  in  the  private  business  of  a  surveyor  that  would 
justify  him  in  delaying  the  immediate  repair  of  a  road  in  case  of 
a  sudden  injury  to  it,  but  that  he  would  not  be  justified  in  post- 
poning it  for  his  convenience  for  any  ordinary  business,  such  as 
planting  potatoes.  The  court  further  told  the  jury  that  if  the 
highway  surveyor  was  in  fault  in  this  case  in  not  commencing  the 
repairs,  or  making  efforts  to  do  so  as  soon  as  he  ought,  still  the 
plaintiff  could  not  recover  unless  they  should  find  that  he  had 
time,  after  he  knew  of  the  bad  and  unsafe  condition  of  the  road, 
with  the  force  and  means  at  his  command  and  control,  to  complete 
the  repairs  so  as  to  put  the  road  in  a  sufficient  state  of  repair  to 
be  reasonably  safe  for  travel,  before  the  time  of  the  accident  to 
the  plaintiff;  but  if  they  so  found,  it  made  out  this  point  for  the 
plaintiff.  The  court  also  charged  the  jury  agreeably  to  the  de- 
fendants' fourth  request.  The  court  did  not  charge  according  to 
the  fifth  request  of  defendants,  except  as  heretofore  and  hereafter 
stated. 

On  the  other  points  involved  in  the  defendants'  requests,  the 
court  charged  in  accordance  with  defendants'  second  and  eighth 
request,  except  the  court  added  that  if  the  jury  found  that 
Hodge  told  the  plaintiff  as  to  the  condition  of  the  road  only  what 
the  plaintiff 's  testimony  tended  to  show,  and  that  Hodge  told  him 
that  if  he  could  get  over  the  place  that  was  gullied  at  the  culvert 
he  could  get  along  safe  enough,  as  the  plaintiff's  evidence  tended 
to  show,  and  the  plaintiff  had  no  reason  to  suppose  and  did  not 
suppose  that  the  road  was  unsafe  or  dangerous  beyond  that  spot 
at  the  culvert,  the  mere  fact  that  the  plaintiff  supposed  it  was  un- 
safe at  that  place  at  the  culvert  would  not  prevent  his  recovering 
if  the  case  was  otherwise  made  out  for  the  plaintiff,  as  it  was  not 
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claimed  on  the  part  of  the  defense  that  that  defect  in  the  road  at 
the  culvert  caused,  or  had  any  agency  in  causing,  the  accident  or 
injury  complained  of;  but  if  that  defect  in  the  road  had  caused 
the  injury,  or  contributed  to  it,  the  plaintiff  could  not  recover  at 
all,  in  any  view  of  the  evidence. 

The  court  charged  agreeably  to  the  first  request,  omitting  this 
paragraph:  "although  they  should  believe  that  Hodge  at  the 
same  time  told  him  that  if  he  could  get  over  twice  the  length  of 
his  wagon  through  the  gully  at  the  sluiceway,  he  could  go  safely 
enough." 

The  court  further  told  the  jury  that  if  the  plaintiff  was  wanting 
in  common  or  ordinary  care,  or  was  guilty  of  negligence,  and  such 
negligence  or  want  of  care  aided  in  causing,  or  contributed  to,  the 
accident  that  resulted  in  the  injury  the  plaintiff  sustained,  he 
could  not  recover,  whether  the  town  or  highway  surveyor  was  in 
fault  or  not  in  not  having  repaired  the  road ;  and  that  the  de- 
fendants claimed  that  the  plaintiff  was  guilty  of  such  imprudence 
in  traveling,  and  in  attempting  to  travel  the  road  in  question  in 
the  condition  it  was,  and  with  the  means  of  knowledge  and  the 
information  he  had  of  its  condition,  and  told  the  jury  that  if  he 
was,  he  could  not  recover ;  and  that  if  Hodge  told  the  plaintiff  in 
reference  to  the  road  what  the  evidence  on  the  part  of  the  defend- 
ants tends  to  show  he  did,  or  substantially  that,  that  the  plaintiff 
in  traveling  the  road  did  so  at  his  own  risk,  and  can  not  recover ; 
and  that  if  Hodge  did  not  tell  him  so,  but  told  him  as  the  plaint- 
iff 's  evidence  tended  to  prove  that  he  told  him,  or  substantially 
that,  but  did  not  tell  him  that  if  he  could  get  over  the  gully  at 
the  culvert  twice  the  length  of  his  wagon  he  could  get  along  safe 
enough,  then  the  plaintiff  traveled  the  road  at  his  own  risk  and 
can  not  recover ;  that  in  either  case  it  was  such  imprudence  on 
the  part  of  the  plaintiff  as  prevents  his  recovering  of  the  town, 
even  if  the  town  were  in  fault  in  not  repairing  the  road,  and 
could  have  done  it  before  this  accident ;  but  that  if  they  found 
that  Hodge  told  the  plaintiff  only  as  the  testimony  on  the  part  of 
the  plaintiff  tends  to  show,  and  that  on  the  plaintiff  inquiring  of 
him  how  long  a  space  was  washed  out,  and  where  it  was,  and 
Hodge  replied  that  if  he  could  get  over  the  place  at  the  culvert 
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twice  the  length  of  the  wagon  he  could  get  along  well  enough,  it 
would  be  a  question  for  the  jury  to  find  from  the  evidence, 
whether  under  all  the  circumstances  beaiing  on  the  point,  the 
plaintiflF  was  wanting  in  common  or  ordinary  prudence  in  travel- 
ing or  attempting  to  travel  the  road,  considering  the  team  and 
kind  of  wagon  and  load  he  had,  and  the  information  and  means 
of  knowledge  he  had  as  to  the  condition  of  the  road.  If  the 
jury  found  that  he  was  wanting  in  such  prudence,  he  could  not  re- 
cover ;  but  that  although  it  might  be  imprudence  to  attempt  to  pasf 
the  place  at  the  culvert,  that  would  not  of  itself  prevent  the 
plaintiff  from  recovering,  as  it  was  not  claimed  that  the  insufficiency 
or  want  of  repair  of  the  road  at  that  place  had  any  agency  in 
producing  the  injury  or  accident ;  that  if  Hodge  told  the  plaintiff 
as  to  the  road  only  what  the  plaintiff 's  evidence  tends  to  show, 
and  in  reply  to  the  plaintiff's  question  how  long  a  space  was 
washed  out,  and  where  it  was,  and  Hodge  replied  that  if  he  could 
get  over  the  place  at  the  culvert  twice  the  length  of  his  wagon  he 
could  get  along  safe  enough,  it  might  have  some  tendency  to  show 
that  the  plaintiff  had  reason  to  suppose  that  the  road  beyond  that 
place  was  not  unsafe  or  dangerous,  but  that  it  was  not  conclusive. 
As  to  the  third,  sixth  and  seventh  requests,  as  to  the  town  not 
being  bound  by  Hodge's  statements  that  if  the  plaintiff  could  get 
over  the  place  at  the  culvert  twice  the  length  of  liis  wagon  he 
could  get  along  safe  enough,  and  as  to  the  town  not  being  bound 
by  Hodge's  opinion  on  that  subject,  the  court  told  the  jury  that 
the  town  was  not  bound  by  such  statements  of  Hodge  or  Hodge's 
opinion  on  that  subject,  and  that  its  only  effect  was  upon  the  ques- 
tion whether  it  was  imprudence  in  the  plaintiff  to  travel  the  road 
after  the  infoimation  he  had  as  to  its  condition  ;  that  as  the  town 
relied  on  the  information  Hodge  gave  to  the  plaintiff  as  tending 
to  show  such  notice  to  the  plaintiff  of  the  condition  of  the  road 
as  to  render  it  imprudent  for  the  plaintiff  after  that  to  attempt  to 
travel  it,  it  was  proper  for  the  jury  to  look  at  all  he  said  on  that 
subject,  in  order  to  determine  what  the  notice  was,  and  to  what 
extent  it  apprised  the  plaintiff  of  the  real  condition  of  the  road, 
and  that  it  was  only  in  this  point  of  view  that  what  Hodge  said, 
about  getting  along  safe  if  he  could  get  over  the  place  at  the  cul- 
vert, had  any  effect  in  favor  of  the  plaintiff. 


NOVEMBER,  1868.  46X 


Clark  v.  Corinth. 


In  the  course  of  the  charge  the  court  called  the  attention  of 
the  jury  t9  the  evidence  on  the  different  points  so  far  as  to  apply 
the  charge  to  the  evidence.  Tlie  court  did  not  charge  according 
to  the  ninth  request  of  the  defendants.  In  all  other  respects  the 
court  charged  fully  upon  all  branches  of  the  case. 

The  defendants'  counsel  excepted  to  the  charge  on  the  points 
presented  by  the  defendants'  requests  so  far  as  on  those  points  it 
varied  from  said  requests,  and  to  the  refusal  to  charge  as  re- 
quested so  far  as  the  requests  were  not  complied  with. 

(7.  W.  Clarke  and  D.  C.  Denison^  for  tlie  defendants. 

We  submit  that  the  court  was  wrong  in  their  construction  and 
application  of  the  st^itutc,  (Gen.  Sts.  196,  §  18,)  and  insist  that  a 
highway  surveyor,  in  dealing  with  a  case  which  falls  within  the 
scope  of  this  act,  may  of  right  and  in  complete  fulfilment  of  his 
duty  under  the  law,  exercise  some  discretion  and  consult  to  a  cer- 
tain extent  his  own  judgment  in  view  of  the  circumstances  of 
the  particular  case,  in  determining  the  question  whether  he  will 
proceed  at  once  to  call  out  the  district  and  commence  repairs  im- 
mediately. The  court  charged  the  jury  in  effect  that  if  the  sur- 
veyor did  not  immediately  take  steps  to  call  out  the  district  and 
proceed  immediately  with  repairs,  the  town  was  in  fault  for  not 
having  the  road  in  repair  when  the  plaintiff  passed  over  it.  This 
was  error.  The  court  should  have  charged  according  to  the 
ninth    request. 

This  was  what  is  commonly  called  a  neighborhood  road.  It 
was  a  cross  road.  It  was  seldom  traveled  by  anybody  except  the 
inhabitant*  of  that  highway  district.  Towns  are  not  obliged  to 
keep  such  roads  in  so  perfect  state  of  repair  as  would  be  required 
in  the  case  of  a  main  thoroughfare,  a  road  largely  and  constantly 
used  ;  and  by  anology  a  town  ought  not  to  be  holden  to  that  de- 
gree of  diligence  in  putting  a  road  of  that  sort  in  repair  from  the 
efiFects  of  a  sudden  flood.  The  defendant  was  entitled  to  a  more 
explicit  and  imqualificd  compliance  with  the  second  request. 
Fohom  V.  Underhill,  36  Vt.,  580. 

R.  McK.  Ormsby  and  A.  M.  Dickey^  for  the  plaintiff,  cited 
Richardson  v.  R.  ^  W,  Turnpike  Co.^  5  Vt.,  580;  Hunt  et  ux. 
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V.  Pawnal,  9  Vt,  411 ;  Kelsey  v.  Glover,  15  Vt.,  708 ;  AUen 
V.  Hancock,  16  Vt.,  230  ;  Rice  v.  Montpelier,  19  Vt.,470;  Ca$^ 
sedy  V.  Stockbridge,  21  Vt.,  391 ;  Gassett  v.  Andovery  21  Vt., 
342. 

The  opinion  of  the  court  was  delivered  by 

Steele,  J.  It  is  agreed  that  the  plaintiff  while  traveling  over 
the  defendants'  road  met  with  the  accident  and  suffered  the  injur)' 
he  complains  of  and  that  the  accident  was  occasioned  by  the  dan- 
gerous condition  of  the  road  which  was  caused  by  a  sudden  freshet. 
The  true  issues  in  the  county  court,  as  the  case  presented  itself 
upon  the  evidence,  were,  first,  was  the  town  in  fault  for  not  having 
put  the  road  in  repair  after  the  freshet  and  before  the  accident; 
and,  secondly,  did  a  want  of  ordinary  prudence  on  the  part  of  the 
plaintiff  contribute  to  cause  the  accident. 

I.    The  rules  of  law  applicable  to  the  first  issue  were  settled 
when  this  case  was  heard  at  the  Orange  term  of  the   supreme 
court  in  March,  1866,  upon  exceptions  reserved  at  a  former  jury 
trial.     That  decision  has  not  been  reported,  but  its  grounds  were 
briefly  stated  in  writing  by  Kellogg,  J.,  and  that  statement, 
which  was  left  with  the  clerk,  we  now  have  before  us.     It  is  as 
follows:   "  The  charge  to  the  jury  required  the  jury  to  find  that 
the  highway  surveyor  was  in  fault  if  they  should  find  that  two 
men  with  a  yoke  of  oxen  could  have  repaired  the  road  in  two  or 
three  hours,  so  as  to  make  it  passable ;  but  we  think  this  was  not 
the  correct  test  upon  this  part  of  the  case.     The  question  whether 
the  surveyor  was  in  fault  or  not  depended  we  think  on  the  question 
whether  he  (the  surveyor)  by  diligently  using  the  means  at  his 
command  or  within  his  reach,  could  have  put  a  force  immediately 
upon  the  road,  which  was  competent  to  make  the  necessary  re- 
pairs after  the  injury  to  the  road  and  before  the  accident  happened; 
or,  in  other  words,  whether  the  surveyor  could,  with  the  means  at 
his  control,  have  made  the  repairs  within  the  time  mentioned,  and 
not  whether  two  men  and  a  yoke  of  oxen  could  have  made  them 
within  the  same  time."     For  the  error  in  this  respect,  the  cause 
was  remanded  for  a  new  trial.     The  new  trial  has  been  had  and 
exceptions  have  been  again  saved  to  the  charge  of  the  court  upon 
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this  as  well  as  upon  the  other  branch  of  the  case.  The  instruc- 
tions of  the  court  to  the  jury  upon  this  branch  of  the  case  were, 
it  must  be  conceded,  in  most  respects,  in  strict  accordance  with 
the  views  expressed  by  the  supreme  court  at  the  former  hearing. 
The  county  court  properly  recognized  the  fact  that  under  such 
circumstances  as  this  case  developed,  the  surveyor  would  not  bo 
put  upon  his  diligence  to  make  the  repairs  until  he  had  either 
knowledge  or  notice  that  the  road  had  been  injured  so  as  to  re- 
quire repairs,  it  not  being  claimed  that  the  freshet  was  itself  so 
extraordinary  as  to  amount  to  a  notice  that  the  road  would  need 
repairs,  or  that  the  dangerous  condition  of  the  road  had  existed 
long  enough  to  charge  the  town  oflScers  with  fault  in  not  having 
discovered  its  condition  without  notice.  The  substance  of  the 
charge  upon  this  subject  was,  that  after  the  surveyor  had  notice  of' 
the  imsafe  condition  of  the  road,  it  was  his  duty  to  proceed  "  im- 
mediately as  soon  as  practicable"  to  repair  it  "  with  the  force  and 
means  at  his  immediate  command  and  at  his  control,"  and  that  if 
by  so  doing  ho  could  have  put  the  road  in  a  reasonably  safe  con- 
dition for  travel  before  the  time  when  the  plaintiff  passed  over  it, 
the  town  would  be  liable  for  the  plaintiff's  injury  unless  the 
plaintiff  failed  to  make  out  that  the  hsCppening  of  the  accident 
was  in  no  part  the  i^esult  of  his  *  own  want  of  ordinary  prudence. 
So  far  the  ruling  of  the  county  court  was,  we  think,  such  as  the 
case  required.  It  is  true,  as  remarked  by  the  judge  in  that  court, 
that  emergencies  might  arise  which  would  excuse  the  surveyor 
from  proceeding  immediately  to  making  repairs,  but  no  such 
emergency  was  shown  in  this  case.  It  is  not  claimed  that  he 
would  be  excused  from  making  the  repairs  in  order  to  finish 
planting  his  potatoes.  The  only  other  excuse  urged  is  that  the 
work  could  not  have  been  completed  that  day,  and  that  he  there- 
fore thought  it  politic  to  delay  commencing  the  work  until  the 
next.  But  the  jury  have  found  that  the  work  could  have  been 
completed  on  that  day ;  that  the  surveyor  with  the  means  at 
his  command  might,  after  the  notice  and  before  six  o'clock  in 
the  afternoon  of  that  day,  that  being  the  hour  when  the  accident 
occurred,  have  put  the  road  in  a  reasonably  safe  condition. 
The  verdict  of  the  jury  upon  the  charge  as  given,   establishes 
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that  this  excuse,  that  the  work  could  not  be  completed  that  day, 
was  not  true  in  fact,  because  the  plaintiff  was  suffered  to  re- 
cover only  upon  the  ground  that  the  repairs  might  have  been  com- 
pleted before  the  accident,  aud  the  accident  occurred  that  day. 
There  would  be  no  error  therefore  on  this  point,  even  if  such  an 
excuse  for  delay,  if  true,  would  be  sufficient.  We  have  no  hesi- 
tation, however,  in  saying  that  the  mere  fact  that  the  repairs  could 
not  have  been  completed  on  the  same  day  the  notice  was  given, 
whether  it  was  given  in  the  morniug  as  the  plaintiff  claimed,  or 
not  until  noon  as  the  defendant  claimed,  would  not  alone  k 
enough  to  justify  the  surveyor  in  waiting  until  the  following  day 
to  commence  what  the  statute  requires  to  be  done  forthwith.  It 
is  quite  easy  to  conceive  of  injuries  to  a  highway  or  to  a  bridge 
of  such  a  nature  as  would  justify  a  surveyor,  after  first  fencing 
up  the  road,  in  delaying  the  actual  commencement  of  repaii-s  for 
more  than  half  a  day.  That  time  might  be  needful  to  prepare  to 
work  to  advantage.  But  it  would  be  very  dangerous  for  the 
court  to  attempt  to  establish  any  rule  limiting  or  qualifying  the  im- 
mediate duty  imposed  by  the  statute  upon  the  officer  of  the  iovm. 
The  language  of  the  statutes  (Gen.  Sts.,  195,  §  18,)  should,  of 
course,  receive  a  reasonable  construction,  and  such  a  construc- 
tion we  think  was  given  when,  the  court  told  the  jury  that  the 
repairs  should  be  "  made  immediately  as  soon  as  practicable." 
The  fact  that  this  was  a  "  neighborhood  road  "  and  not  so  much 
traveled  as  a  great  public  thoroughfare,  does  not  at  all  exempt  it 
from  the  operation  of  the  statute.  The  lack  of  promptness  might 
be  more  disastrous  in  one  case  than  in  the  other,  but  iu  either 
case  the  probable  consequences  of  delay  are  so  serious  that  the 
surveyor  should  proceed  immediately  to  restore  the  road  to  a  safe 
condition.  The  amount  of  travel  the  road  accommodates  is  al- 
ways a  proper  element  of  consideration  upon  the  question  of 
what  is  a  condition  of  reasonable  safety,  but  a  sudden  injury, 
when  it  renders  any  public  highway  dangerous  for  travel,  should 
be  repaired  as  soon  as  practicable.  Upon  the  question  whether 
the  surveyor  had  means  at  his  command  to  complete  the  repairs 
before  the  accident,  the  court  very  properly  called  the  attention 
of  the  jury  to  the  means  which  the  law  places  in  his  control  by 
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giying  him  authority  to  call  out  the  inhabitants  to  aid  hiin,  and 
he  read  them  the  section  of  the  statute  relating  to  that  subject. 
It  is  urged  that  in  the  absence  of  any  explanation  from  the  court, 
the  jury  would  be  apt  to  understand  the  statute  as  it  reads,  and 
thus  interpret  it  with  too  much  literal  strictness.  Whatever  dan- 
ger there  might  be  in  this  respect,  was,  we  think,  effectually  pre- 
vented by  the  ruling  of  the  court  that  the  work  was  to  be  done  as 
soon  as  practicable.  It  cannot  be  urged  that  the  statute  was  not 
to  be  considered  on  this  question  by  reason  of  any  impossibility 
of  giving  the  six  hours  notice,  because  if  the  jury  found  the  no- 
tice was  given  to  the  surveyor  in  the  morning,  he  could  have  given 
six  hours  warning  and  still  have  had  aid  from  the  inhabitants  for 
nearly  half  a  day.  We  find,  therefore,  no  error  upon  the  first 
branch  of  the  case. 

II.     The  questions  upon  the  branch  of  the  case  relating  to  the 
plaintiff's  prudence,  arise  upon  the  legal  effect  of  the  information 
as  to  the  condition  of  the  road  which  was  conveyed  to  the  plaintiff 
before  the  accident,  assuming  that  the  information  was  such  as  the 
plaintiff  claimed  it  was.     That  information  came  from  the  high- 
way surveyor.     The  giving  of  it  was  not,  however,  such  an  official 
act  as  to  make  the  town  in  any  way  responsible  for  its  correct- 
ness.    It  was  not  in  the  power  of  the  surveyor,  if  he  had  at- 
tempted it,  to  make  any  statements  to  travelers  that  the  road  was 
safe,  as  agent  of  the  town.     The  only  importance  of  the  fact  that 
the  information  came  from  the  surveyor  is  in  the  fact  that  it  would 
be  less  imprudent  for  the  plaintiff  to  rely  upon  information  from 
a  party  whose  business  it  was  to  know  about  the  road,  than  upon 
information  from  a  person  whose  knowledge  upon  the  subject 
might  be  merely  casual.     The  county  court  gave  it  jfo  importance 
beyond  this.     The  plaintiff  was  informed  that  the  road  was  dan- 
gerous at  the  culvert.     If,  after  this,  he  had  received  an  injury 
there  by  an  attempt  to  pass  the  road,  he  probably  could  have  made 
no  complaint  of  the  town.     In  traveling  over  a  place  he  knew  to 
be  thus  dangerous  he  took  the  risk  upon  himself.     But  he  passed 
the  culvert  safely.     The  same  information  which  warned  him  of 
danger  at  and  near  the  culvert,  assured  him  if  he  could  pass  there 
he  would  have  no  trouble  beyond.    In  passing  beyond  he  met  with 
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the  accident  he  complains  of.  Suppose  no  infonnation  had  been 
given  the  plaintiff  and  he  had  managed  to  pass  the  culvert  safely, 
the  jury  might  have  thought  that  ordinary  prudence  required 
him,  on  finding  so  bad  a  place  there,  to  venture  no  further ;  but 
having  been  informed  by  a  person  on  whom  he  might  reasonably 
rely  that,  if  he  could  get  by  that  place  he  would  have  no  further 
trouble,  they  might  well  conclude  that  it  was  not  imprudence  for 
him  to  proceed.  The  only  effect,  therefore,  of  this  information, 
80  far  as  this  injury  was  concerned^  was  to  lessen  the  force  of  the 
warning  which  the  danger  at  the  culvert  would  naturally  give, 
and  could  only  be  weighed  by  the  jury  in  the  plaintiff's  fiavor 
upon  the  question  of  whether  he  was  in  the  exercise  of  ordinaiy 
prudence  in  traveling  beyond  the  culvert.  This  we  understand 
to  be  precisely  the  effect  which  the  county  court  gave  this  evi- 
dence, if  the  jury  should  find  the  information  was  such  as  the 
plaintiff  claimed,  and  it  is  upon  the  plaintiff's  testimony  that  this 
point  is  here  made.  The  fact  that  the  plaintiff  was  notified  of  the 
danger  he  escaped  at  the  culvert,  could  not  prejudice  his  claim  for 
damage  for  an  injury  beyond  there,  at  a  point  where  he  had  no- 
tice from  precisely  the  same  source  that  he  could  pass  safely. 
Judgment  affiirmed. 
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Estate  op  Ruth  Johnson  v.  Estate  op  Jesse  Johnson, 
Widow^s  Share,     Distribution,     Statute, 

One  third  of  the  personal  estate  of  an  intestate  husband  vests  in  his  widow  immedi- 
ately npon  his  decease^  and  in  case  of  the  decease  of  the  widow  before  assignment  by 
the  probate  oonrt^  the  same  passes  to  her  legal  representative. 

Thifl  was  the  common  law  rule  prior  to  the  statute,  (Gen.  Sts.,  p.  3S4,  §  I,)  and  that 
statnte,  providing  that  the  widow  shall  have  such  part  of  the  personal  estate  of  her 
intestate  husband  "as  the  probate  court  may  assign  to  her  according  to  her  oir- 
cnmstances  and  the  degree  and  estate  of  her  husband,  which  shall  not  be  less  in  any 
case  than  one  third  after  the  payment  of  the  debts,  Mineral  charges  and  expenses  of 
administration,"  does  not  alter  or  prejudice  the  right  she  already  had,  or  any  of 
its  ineidenta. 

The  share  which  by  law  passes  to  the  widow  is  governed  by  Uie  same  rules  as  the 
share  wliieh  paasee  by  law  to  the  heir. 

Appeal  from  the  orders  or  decisions  of  the  probate  court  of 
the  district  of  Washington  in  the  estate  of  Jesse  Johnson. 

It  appeared  that  said  Jesse  died  intestate,  March  17, 1865,  and 
his  widow,  Ruth,  died  on  the  26th  of  the  same  month,  and  before 
any  proceedings  had  been  taken  in  the  probate  court  for  the  set- 
tlement of  the  estate  of  Jesse.  Jesse  died  siezed  of  a  parcel  of 
real  estate  in  Middlesex,  in  said  county,  on  which  was  a  dwelling- 
house  and  out-buildings,  and  the  same  were  kept  and  used  by 
himself  and  family  as  a  homestead  at  the  time  of  his  decease,  and 
were  of  the  value  of  about  f  1000.  Upon  the  settlement  of  the 
account  of  Moses  Holden,  as  administrator  of  said  Jesse,  there 
was  found  in  his  hands,  after  the  payment  of  all  debts,  charges 
and  expenses,  the  sum  of  $6886.55,  as  the  personal  estate  of  said 
Jesse,  for  distribution  to  the  heirs  and  to  said  widow's  estate,  if 
her  representatives  are  by  law  entitled  to  any  portion  of  it,  Sep- 
tember 3, 1866.  At  this  time,  September  3,  1866,  Charles  Reed, 
administrator  of  said  Ruth,  petitioned  the  probate  court  to  set 
out  to  the  estate  of  said  Ruth  Johnson  her  right  of  homestead  in 
said  real  estate  of  said  Jesse,  and  also  to  assign  to  her  estate  not 
less  than  one  third  of  the  personal  estate  of  said  Jesse  found  in 
the  administrator's  hands  for  distribution  as  aforesaid.  The  pro- 
bate court  denied  the  several  prayers  of  the  petitions,  and  from 
these  decisions  of  the  probate  court  the  administrator  of  said  Ruth 
appealed  to  the  county  court.     The  marriage  of  Jesse  and  Ruth 
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was  a  second  marriage  in  both  parties.  Both  had  children  by 
their  former  marriage,  who  survived  them,  and  all  were  over 
twenty-one  years  of  age,  and  were  still  living  at  the  decease  of 
said  Jesse.    There  was  no  issue  of  this  second  marriage. 

Upon  these  facts,  the  county  court,  Washington  county,  March 
te?n,  1867,  Pec^c,  J.,  presiding,  decided  that  the  administrator 
of  said  Ruth  was  entitled  to  have  set  out  to  her  estate  her  right 
of  liomestead  in  «tid  real  estate  of  said  Jesse,  and  ordered  the 
same  to  bo  set  out,  reversing  the  decree  of  the  probate  court  as 
tO'^he  homestead,  and  refused  to  assign  to  her  estate  any  part  of 
said  personal  estate  of  said  Jesse  found  in  the  hands  of  the  ad- 
ministrator as  aforesaid.  The  county  court  made  this  decision 
relating  to  the  assignment  of  personal  proi)erty,  upon  the  sole 
ground  that,  as  matter  of  law,  all  the  widow's  rights  to  personal 
property  were  extinguished  by  her  death,  she  having  died  before 
thft  probate  court  had  acted  on  that  subject,  and  that  after  that 
tte  probate  court  had  no  power  to  make  any  assignment  of  per- 
sonal estate  to  her  legal  representatives,  of  what  she  would  lie 
entitled  to  were  she  still  living.  The  court  therefore  affirmed  the 
decree  of  the  probate  court  as  to  the  personal  estate.  To  the  de- 
cision of  the  comity  coui-t  as  to  the  homestead  the  petitionee  ex- 
cepted, and  to  the  decision  of  this  court  as  to  the  personal  estate 
the  petitioner  excepted. 

The  defendant's  exceptions  vrcre  waived. 

Heaton  ^  Reed^  for  the  plaintiff. 

Uy  the  common  law  of  England  the  widow  had  an  absolute 
right  to  a  reasonable  portion  (one  third)  of  the  husband's  per- 
flonal  estate.    2  Black.  Com.,  492,  493,  and  n.  u.;  Thayer  v. . 
Thayer,  14  Vt.,  107. 

The  question  made  in  this  case  has  been  raised  in  Connecticut, 
Massachusetts,  New  Hampshire  and  Indiana,  and  decided  in  favor 
of  the  heirs  of  the  widow.  Gen.  Sts.  of  Conn.,  414,  §  57 ;  Kin^t- 
hwy  V.  Scovill,  26  Conn.,  349 ;  Mass.  Revised  Sts.  of  1822,  vol. 
2, 147,  §  2 ;  Fo%t4r  v.  Fifield,  20  Pick.,  67 ;  Adamn  v.  Adam^. 
10  Met.,  170 ;  Nicker9on\\  Bmvly,  8  ii.,  424-428  ;  Laws  of  N. 
H.  (ed.  of  1816),  207,  §  2 ;  Judge  of  Probate  v.  Robbint,  5  N. 
H.,  246 ;  Revised  Sts.  of  Indiana  of  1843,  552.  Our  statute  is 
so  similar  that  it  must  receive  the  same  construction. 
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The  temporary  provision  for  the  widow  and  the  distributive 
share  should  not  be  confounded.  Hollenibeck  v.  Pixleyy  3  Gtb^,, 
521 ;  Cox  V.  Brovm^  6  Iredell,  194. 

Heman  Carpenter  and  Redfield  ^  Gfleaaotiy  for  the  defendant, 
maintained  that  the  widow's  right  to  the  personal  estate  is  fixed, 
and  vests  by  force  of  the  assignment  or  decree  of  the  probate 
court,  and  if  there  is  no  widow  to  petition  for  the  same,  there  is 
no  survivor  or  representative  entitled  to  ask  for  the  "  thirds,"  fts 
it  is  called.  Phelps  v.  Phelps,  16  Vt.,  73  ;  Sawyer  v.  Sawyer ^ 
28  Vt.,  249;  Kimball  v.  Denting,  5  Iredell,  418;  Foster  v.  Ft- 
field,  20  Pick.,  67. 

The  opinion  of  the  court  was  delivered  by 

Steele,  J.  The  question  is  whether  the  widow's  one  third  Off 
the  personal  estate  of  her  intestate  husband  vests  in  her  at  the 
death  of  her  husband,  or  only  upon  assignment  of  it  to  her  by  the 
probate  court.  In  this  case,  the  widow,  Ruth,  died  before  any 
assignment  to  her  from  the  personal  estate  of  her  deceased  hus- 
band, Jesse.  There  was  no  issue  of  their  marriage,  but  it  was 
the  second  marriage  of  both,  and  each  left  children  by  a  former 
marriage.  It  now  becomes  a  question  of  some  practical  impor- 
tance, whether  the  one  third  of  the  personal  property,  which  the 
widow  would  have  received  if  she  had  lived  until  her  husbandV 
estate  was  settled,  shall  pass  to  the  children  of  her  former  mar- 
riage, in  whose  interest  this  suit  is  prosecuted,  or  shall  pass  to 
the  children  of  her  husband's  former  marriage,  in  whose  interest 
this  suit  is  defended. 

The  statute  provides  that  the  widow  shall  have  such  part  of  the 
personal  estate  of  her  intestate  husband  "  as  the  probate  court 
may  assign  to  her,  according  to  her  circumstances  and  the  degree 
and  estate  of  her  husband,  which  shall  not  be  less,  iq.  any  case, 
than  one  third,  after  the  payment  of  the  debts,  fimeral  charges 
and  expenses  of  administration."     Gen.  Sts.  384,  §  1. 

In  order  not  to  over  estimate  the  force  of  this  statute,  it  is  well 
to  bear  in  mind  what  the  law  was  without  it.  Independent  ol* 
this  statute,  the  right  of  the  widow  to  one  third  of  her  intestate 
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husband's  personal  estate  was  absolute,  and  vested  in  her,  subject 
of  course  to  the  usual  charges,  on  the  instant  of  her  husband's 
decease.  See  opinion  of  Bennett,  J.,  in  Thayer  v.  Thayer^  14 
Vt.,  107;  Aldis,  J.,  Holmes  v.  Bridgman^  37  Vt.,  28 ;  4  Bac. 
Ab.,  96,  §  4;  Tolman's  Laws  of  Vermont,  132,  §  81. 

It  is  not  the  purpose  of  our  statute,  in  providing  that  the  court 
may,  in  their  discretion,  assign  to  the  widow  a  sum  in  addition  to 
the  one  third,  to  alter  or  prejudice  the  right  she  already  had,  or 
any  of  its  incidents.  So  far  as  her  right  depends  upon  the  dis- 
cretion of  the  probate  court  in  view  of,  among  other  things,  "her 
circumstances,"  the  right  is  personal  to  the  widow  herself,  and  if 
she  dies  before  action  upon  it  by  the  probate  court,  the  right  dies 
with  her  and  does  not  pass  to  her  representative.  The  one  third, 
on  the  other  hand,  is  her  share.  It  vests  in  her  by  law.  It  does 
not  depend  upon  the  discretion  of  the  court.  It  is  true  that  the 
amount  of  it  has  to  be  ascertained  and  the  identity  of  the  widow 
established  before  it  can  be  formally  assigned  to  her.  The  same 
is  true  of  the  distributive  share  of  any  of  the  heirs.  When  these 
preliminary  facts  are  settled,  the  duty  of  the  probate  court  to 
confirm  the  one  third  to  the  widow  by  a  proper  decree  is  impera- 
tive. Her  right  to  the  one  third  is  recognized  and  affirmed  by 
the  statute  referred  to,  not  created  by  it.  The  innovation  made 
by  that  statute  is  in  conferring  upon  the  widow  a  qualified  right  to 
a  sum  in  addition  to  the  one  third,  and  as  that  addition  is  left  to 
the  discretion  of  the  court,  the  legislature,  to  avoid  mistake,  dis- 
tinctly provide  that  the  discretion  shall  not  extend  to  the  one 
third,  thus  indicating  a  purpose  to  leave  the  one  third  as  it  stood 
before,  the  widow  to  that  extent  taking  by  right  directly  from 
the  husband.  No  argument  is  to  be  drawn  from  the  fact  that  she 
docs  not  come  into  the  control  of  the  property  until  it  is  formally 
assigned  to  her,  because  that  argument,  if  it  proves  anything^ 
proves  too  much.  For  the  child  or  heir  docs  not  obtain  control 
of  his  distributive  share  until  it  is  passed  to  him  by  the  court, 
and  yet  if  he  dies  before  assignment,  his  share  passes  to  his  heiry 
and  not  to  the  heirs  of  the  ancestor.  The  share  which  by  law 
passes  to  the  widow  is  governed  by  the  same  rules  as  the  share 
which  passes  by  law  to  the  heir. 
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The  questions  raised  in  this  case  have  been  made  on  statutes 
quite  similar  in  other  states,  and  it  has  been  almost  uniformly 
held,  as  will  be  seen. by  an  examination  of  the  cases  cited  by 
counsel,  tbat,  while  the  widow's  right,  so  far  as  it  rests  in  the 
discretion  of  the  probate  court,  is  personal  to  the  widow,  her 
right,  so  fiir  as  it  is  regulated  absolutely  by  the  law  of  descent 
and  distribution,  vests  in  her  at  the  decease  of  her  husband  and 
passes  to  her  representative,  even  though  she  had  not  come  into 
the  enjoyment  of  the  property  before  her  decease. 

The  judgment  of  the  county  court  is  reversed,  and  judgment  is 
rendered  that  the  widow's  right  of  homestead  and  one  third  the 
personal  estate  be  set  out  and  assigned  to  the  petitioner,  and  this 
judgment  is  ordered  to  be  certified  to  the  probate  court. 


Charles  H.  Norton  v.  Dudley  P.  Hall. 

Promissory  Note.    Principal  and  Surety.    Statute  of  Limitations. 
Voluntary  Payment. 

Where  a  note  payable  to  F,  or  order,  was  written  in  New  Hampshire  and  sent  to  H 
in  Vermont,  who  signed  aod  returned  it  to  F,  who  procured  the  plaintiff  to  indorse 
it  aa  an  accommodation  Indoraer,  and  the  court  fouud  under  the  circumstances  of  the 
ease  that  said  acoommodation  was  Ibr  the  benefit  of  both  F  and  H,  it  was  held  that 
the  liability  of  the  plaintiff  was  that  of  surety,  not  that  of  guarantor  simply. 

When  the  note  fell  due,  the  plaintiff  being  unable  to  pay  it,  the  bank  holding  it  de- 
manded additional  security,  and  accordingly  the  plaintiff  assigned  to  the  bank,  as 
ooUateral,  certain  notes  for  $1800  secured  by  mortgage,  which  the  bank  held  until 
the  plaintiff  paid  said  note,  which  was  more  than  six  years  after  it  became  due. 
Betdf  that  H  ha7ing  ihiled  to  pay  the  note  when  due,  the  plaintiff  had  a  right  to 
make  this  arrangement  for  time  with  the  bank,  and  tliat  H  could  not  avail  him- 
self of  the  statute  of  limitations  as  defense  in  a  suit  by  the  plaintiff  against  him 
hrooght  within  six  years  fh>m  the  time  the  plaintiff  paid  said  note.  The  payment 
by  the  plaintiff  was  not  a  voluntary  payment. 
Where  the  liability  of  the  surety  has  in  good  fiiith  continued  more  than  six  yean 
from  the  time  the  note  became  due,  and  payment  of  the  note  is  made  by  him,  such 
eon  tinned  liability  of  the  surety  carries  with  it  the  relation  of  principal  and  surety, 
and  the  liability  of  the  principal  to  re-imburse  the  surety  for  the  money  so  paid 
by  him. 

General  Assumpsit.  The  defendant  pleaded  the  general  issue 
and  statute  of  limitations.  The  plaintiflF  replied  to  the  special 
plea  that  the  cause  of  action  did  accrue  within  six  years.    The 
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writ  is  dated  September  29, 1866,  and  was  seryed  October  21, 
1866.  Trial  by  the  court,  August  term,  Caledonia  countj,  1868, 
Steele,  J.,  presiding. 

.  The  plaintiff  introduced  in  evidence  a  note,  of  which  the  fol- 
lowing is  a  copy : 

"  Concord,  July  2, 1856. 
"  For  value  received,  I  promise  to  pay  Ira  Foster  or  his  order, 
one  thousand  dollars,  the  first  day  of  December  next,  at  the  Me- 
chanics' Bank,  $1000.        (Signed)  Dudley  P.  Hall. 
"(Indorsed.)            Demand  and  notice  waived,  Ira  Foster. 
"  Demand  and  notice  waived,  C.  H.  Norton. 
"  Demand  and  notice  waived,  Albert  Foster." 

The  Mechanics'  Bank  referred  to  is  in  Concord,  N.  H.,  where 
the  three  indorsers  lived  when  the  note  was  given,  and  have  ever 
since.  The  defendant  lived  in  Vermont  when  the  note  was  given, 
and  has  ever  since.  The  plaintiflF,  the  second  indorscr,  paid  to 
said  bank,  December  19, 1861,  the  balance  then  due  on  the  note, 
which  was  $980.21,  and  it  is  to  recover  this  sum,  and  the  interest 
upon  it  since  it  was  paid,  that  this  suit  was  brought. 

When  this  note  was  given,  Ira  Foster  and  Dudley  P.  Hall  were 
interested  together  in  an  unsettled  partnership.  Foster  was  ac- 
customed to  send  notes  to  Hall,  and  he  would  sign  or  indorse 
them,  and  the  funds  would  be  obtained  at  some  bank,  and  be  used 
in  the  company  business,  or  in  private  business  of  either  one,  as 
might  be  agreed,  and  it  was  understood  between  the  parties  that 
the  matter  of  these  funds  was  to  be  left  to  be  settled  in  the  final 
adjustment  of  the  partnership.  The  partnership  business  resulted 
in  a  failure,  and  is  still  unsettled.  The  note  in  question  was  writ- 
ten  at  Concord  and  sent  to  Vermont,  to  Hall,  who  signed  and 
returned  it  to  Ira  Foster,  who '  procured  the  plantifiF  and  Albert 
Foster,  without  compensation  and  as  an  accommodation,  to  in- 
dorse it  and  draw  the  funds  at  the  bank.  When  the  note  became 
due,  Ira  Foster  sent  a  new  note  for  the  same  amount  to  Hall, 
which  he  signed  and  returned  to  take  up  the  note  in  questioo. 
The  following  is  a  copy  of  the  new  note : 

"  $1000.  Burke,  December  1, 1855. 

'  *  Four  months  from  date,  for  value  received  I  promise  to  pay  ta 
the  order  of  Ira  Foster,  one  thousand  dollars,  at  the  Mechanics' 
Bank,  Concord,  N.  H.  (Signed)        Dudley  P.  Hall." 
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By  the  tlmo  the  new  note  was  given  Hall  had  become  satisfied 
that  Ira  Foster  was  owing  him  on  the  partnership  account  and 
that  the  note  in  question  had  been  so  used  that  it  was  the  equita- 
ble duty  of  Ira  Poster  to  pay  it.  He  therefore  declined  to  sign  a 
new  note,  unless  Ira  Foster  would  give  him  a  note  of  the  same 
amount.  Ira  Poster  complied  with  this  demand,  but  still  claimed 
that  Hall  was  owing  him  on  the  partnership  account.  How  the 
fact  was,  the  court  did  not  think  it  material  or  possible  to  find, 
in  this  case.  The  new  note  was  indorsed  by  the  same  parties  and 
left  at  the  bank,  but  the  bank  refusing  to  give  up  the  first  note  for 
the  second,  the.  last  two  indorsements  were  erased  and  the  note 
never  discounted.  On  the  1st  of  December,  1855,  the  plaintiff 
was  unable  to  meet  the  note  that  then  became  due,  and  the  bank 
demanded  of  him  additional  security,  and  accordingly  the  plaintiff 
assigned  to  them  as  collateral  certain  notes  for  $1800  on  five 
years,  secured  by  mortgage.  Ira  Foster  was  not  solvent  at  that 
time,  and  his  means  have  remained  more  or  less  in  supposition 
ever  since.  The  plaintiff's  securities  were  held  by  the  bank  as 
collateral,  until  December  19,  1861,  when  the  plaintiff  took  them 
up  with  the  note  on  paying  the  $980.21  for  which  this  suit  is 
brought.  The  plaintiff  had  remained  liable  to  the  bank  up  to  the 
time  he  paid  the  note.  The  bank  had  regarded  him  responsible, 
and  never  allowed  matters  to  get  into  such  a  situation  that  he 
could  plead  the  statute  of  limitations. 

The  plaintiff  never  had  any  conversation  or  communication  with 
the  defendant  about  the  note  until  long  after  he  paid  it ;  and  the 
defendant  never  knew  anything  about  the  note  after  he  signed  the 
new  note  of  December  1, 1855,  but  supposed  it  was  taken  up  by 
the  new  note.  He  never  made  any  acknowledgment  or  promise, 
either  oral  or  written,  to  pay  the  note  after  it  was  given,  other 
than  by  the  giving  of  the  note  of  December  1,  1855,  to  take  up 
the  old  note. 

Since  December  1, 1855,  the  defendant  has  had  no  known  prop- 
erty in  New  Hampshire,  and  has  never  resided  there,  but  has  occa- 
sionally been  in  Lancaster,  Littleton,  Claremont  and  Charlestown 
in  New  Hampshire,  on  business,  but  in  no  one  of  these  places  more 
than  a  day  at  a  time.    He  has  also  been  at  Concord,  N.  H.,  once 
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in  1855,  once  in  1856,  and  two  or  three  times  since,  but  never  to 
stop  more  than  one  night.  He  was  never  in  the  Mechanics'  Bank, 
and  the  officers  of  the  bank  and  the  plaintiff  had  no  actual  knowl- 
edge of  the  defendant  being  in  the  state  of  New  Hampshire  on 
any  of  these  occasions,  but  the  defendant  made  no  effort  to  keep 
out  of  their  sight.  The  law  of  New  Hampshire  on  the  subject  of 
the  statute  of  limitations,  so  far  as  it  may  be  material  in  this  case, 
was  proved,  but  as  this  appears  in  the  statutes  and  reports  of  that 
state,  the  court,  by  the  consent  of  the  parties,  did  not  state  any 
finding  upon  questions  of  New  Hampshire  law,  but  left  such  ques- 
tions, so  far  as  they  may  be  material,  to  be  decided  by  the  su- 
preme court. 

Upon  these  facts  the  court  rendered  judgment  for  the  defendant 
to  recover  his  costs.  If  judgment  is  reversed,  final  judgment  is 
to  be  rendered  then  for  the  plaintiff  for  $980.21,  and  interest 
since  December  19, 1861.    Exceptions  by  the  plaintiff. 

Jonathan  Ross,  for  the  plaintiff,  maintained  that  the  statute 
of  limitations  did  not  commence  to  run  on  the  plaintiff's  claim  till 
December  19,  1861.-  Paine  v.  Webster,  1  Vt.,  101 ;  Keith  v. 
Ware,  2  Vt.,  174 ;  Adams  v.  Clarke,  14  Vt.,  9 ;  2  Parsons  on 
Bills,  637,  note  b ;  Bullock  v.  Campbell,  9  Gill,  182 ;  Barker  v. 
Cassidy,  16  Barb.,  177 ;  Scott  v.  Nichols,  27  Miss.,  94 ;  Garrett 
V.  Garrett,  27  Ala.,  687 ;  Rodman  v.  Redden,  10  Wend.,  498. 
The  payment  by  the  plaintiff  was  in  no  sense  a  voluntary  payment. 
1  Parsons  on  Con.,  393,  394.  The  plaintiff's  relation  to  the  note, 
so  far  as  the  defendant  was  concerned,  was  that  of  surety.  A 
surety  is  not  bound  to  avail  himself  of  every  defense  to  a  note 
that  the  principal  might.  If  he  pays  a  note  which  the  principal 
might  avoid  for  usury,  he  can  recover  of  the  principal  the  sum 
paid.  Ford  v.  Keith,  1  Mass.,  139  ;  Johnson  v.  Johnson,  11  Mass., 
359.  See  also  Shaw  et  al.  v.  Loud,  12  Mass.,  447.  The  party 
may  waive  the  statute  of  limitations  as  well  as  the  statute  of 
frauds.  A  contract  affected  by  the  latter  statute  is  held  valid 
when  it  comes  in  question  collaterally.  Brown  on  Frauds,  136  ; 
Cahill  V.  Bigeloto,  18  Pick.,  369.  See  also  Ainslie  v.  Wilson,  7 
Cowen,  662 ;  Priory.  Gentry,  11  Geo.,  300. 


NOVEMBER,  1868.  475 


Norton  v.  Hall. 


Q-eorge  0,  ^  George  W.  Oahootij  for  the  defendant,  maintained 
that  the  statute  of  limitations  had  run  on  this  claim.  2  Kent's 
Com.,  462,  468,  and  cases  cited ;  Gen.  Sts.,  442,  §  5,  443,  §  15 ; 
Rus8j  admr.,  v.  Fag,  29  Vt.,  386 ;  HackeU  v.  Kendall,  23  Vt., 
275 ;  Hall  r.  Namith,  28  Vt.,  791. 

The  plaintiff  did  not  indorse  the  note  at  its  inception  and  can 
in  no  sense  be  called  a  surety,  and  is  liable  only  as  an  original 
guarantor.  Story  on  Prom.  Notes,  58,  59,  and  cases  cited. 
Van  Staphorst  v.  Pearce,  4  Mass.,  258  ;  13  JJ.,  131 ;  2  Am.  Lead. 
Cases,  437 ;  Pitts  v.  Congdon,  2  Comst.,  358 ;  Bishop  v.  Dag  et 
(U.,  13  Vt.,  81 ;  Uxr.  of  Baker  v.  Marshall  et  al.,  16  Vt.,  522 ; 
Lapham  v.  Barnes  et  ah,  2  Vt.,  213 ;  Norton  v.  Downer,  33  Vt., 
26,  and  cases  cited;  Lathropy.  Wilson,  30  Vt.,  604;  Gen.  Sts., 
445,  §  28  ;  Carlton  et  al.  v.  Ludlotv  W.  M.  Co.,  27  Vt.,  496. 

The  opinion  of  the  court  was  delivered  by 

Wilson,  J.  This  is  an  action  of  assumpsit,  by  which  .the 
plaintiff  seeks  to  recover  for  money  paid  by  him  to  the  Mechanics' 
Bank,  Concord,  N.  H.,  on  the  defendant's  note,  on  which  the 
plaintiff  says  he  was  liable  as  surety  for  the  defendant.  The  de- 
fendant pleaded  the  general  issue  and  the  statute  of  limitations. 
The  plaintiff  replied  to  the  plea  of  the  statute  of  limitations,  that 
the  cause  of  action  did  accrue  within  six  years. 

I.  The  defendant  claims  that  the  liability  of  the  plaintiff  on 
the  note  was  not  that  of  surety,  but  that  he  was  liable  as  an'orig- 
inal  promisor  or  guarantor  of  the  note,  and  that  he  incurred  that 
liability  not  by  the  request  of  the  defendant.  This  proposition 
of  the  defendant  is  not  warranted  by  the  facts  in  the  case.  It 
appears  that  when  this  note  was  given,  Ira  Foster,  the  payee,  and 
the  defendant,  Dudley  B.  Hall,  were  interested  together  in  an 
unsettled  partnership.  Poster  was  accustomed  to  send  notes  to 
Hall  and  he  would  sign  or  indorse  them,  and  the  funds  would  be 
obtained  at  some  bank,  and  be  used  in  the  company  business  or 
in  the  private  business  of  cither  one,  as  might  be  agreed,  and  it 
was  understood  between  them  that  the  matter  of  these  funds  was 
to  be  left  to  be  settled  in  the  final  adjustment  of  the  partnership. 
The  case  states  that  the  note  in  question  was  written  at  Concord, 
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and  sent  to  Vermont,  to  Hall,  who  signed  and  returned  it  to  Ira 
Poster,  who  procured  the  plaintiflF  and  Albert  Foster,  without 
compensation  and  as  an  accommodation,  to  indorse  it,  and  the 
bank  purchased  and  became  the  owner  of  the  note.    The  finding 
of  the  court  below  leaves  no  doubt  that  the  note  was  given  for 
the  accommodation  and  benefit  of  the  defendant  as  well  as  for 
Ira  Foster,  and  that  the  liability  incurred  by  the  defendant  to  the 
plaintiff,  by  reason  of  the  plaintiff's  liability  to  the  bank  on  the 
note,  is  precisely  the  same  as  it  would  be  if  the  note  had  been 
executed  and  indorsed  in  the  presence  and  at  the  request  of  botk 
Ira  Foster  and  the  defendant,  at  the  time  it  was  given.     Upon  the 
facts  of  this  case,  it  is  quite  clear  that  the  liability  of  the  plaintiff 
to  the  bank  was  that  of  surety  for  the  defendant.     It  is  insisted 
by  the  defendant's  counsel  that  a  recovery  on  the  note  against 
him,  at  the  time  the  plaintiff  made  the  payment,  was  barred  by 
the  statute  of  limitations,  because  it  was  more  than  six  years  from 
the  time  the  note  became  due  to  the  time  of  such  payment  by  the 
plaintiff,  and  the  defendant  not  having  made  any  acknowledge- 
ment or  promise  within  that  time  to  pay  the  note.     The  note  be- 
came due  December  1,  1855,  the  defendant  neglected  to  pay  it, 
the  plaintiff  was  unable  to  meet  the  note,  and  the  bank  demanded 
of  him  additional  security,  and  accordingly  the  plaintiff  assigned 
to  them  as  collateral,  certain  notes  for  $1800,  on  five  years,  se- 
cured by  mortgage,  and  those. securities  were  held  by  the  bank  as 
collateral  until  December  19,  1861,  when  the  plaintiff  took  them 
up  with  the  note  on    paying  the  $980.21  for  which  this  suit  i» 
brought.     The  county  court  found  that  the  plaintiff  had  remained 
liable  to  the  bank  up  to  the   time  he  paid  the  note,  that  the 
bank  regarded  him  responsible,  and  never  allowed  matters   to 
get  into  such  a  situation  that  he  could  plead  the  statute  of  limitar 
tions.     The  plaintiff's  right  of  action  at  law,  as  surety  for  the  de- 
fendant, accrued  on  payment  of  the  note  to  the  bank,  which  was 
within  six  years  next  before   the  commencement  of  this  suit 
Bishop  V.  Day  et  al.y  13  Vt.,  81 ;  Hxr.  of  Baker  v.  Marshall  et 
al.,  16  Vt.,  522.     It  is  further  insisted  by  the  defendant  that  the 
note,  having  been  kept  on  foot,  by  an  arrangement  between  him 
and  the  bank,  for  more  than  six  years  after  it  fell  due,  was  not  a 


NOVEMBER,  1868.  477 


Norton  o.  IlaU. 


subsisting  debt  against  the  defendant  at  the  time  the  payment  was 
made  by  the  plaintiff;  and  therefore  the  defendant  claims  it  should 
be  treated  as  a  voluntary  payment  by  the  plaintiff,  for  which  he 
ought  not  to  recover  of  the  defendant.  But  this  position  of  the 
defendant  is  not  sustained  by  the  authorities  cited  by  him.  The 
case  does  not  sliow  that  the  delay  of  the  plaintiff  to  pay  the  note 
was  in  fraud  of  the  rights  of  the  defendant,  or  that  he  was  thereby 
in  any  manner  prejudiced.  It  is  not  a  case  where  the  surety  re- 
vived his  own  liability  after  it  was  barred  by  the  statute  of  limi- 
tations. The  defendant  as  principal  and  the  plaintiff  as  surety 
were,  on  the  1st  day  of  December,  1855,  when  the  note  became 
due,  liable  to  pay  it.  The  defendant  should  have  paid  the  note 
and  saved  the  plaintiff  harmless.  It  was  the  duty  of  the  defend- 
ant, at  all  times  so  long  as  the  plaintiff  remained  surety  by  force 
of  the  liability  incurred  by  signing  or  indorsing  the  note,  to  in- 
demnify the  plaintiff  by  paying  the  note.  Tlie  neglect  of  the  de- 
fendant to  pay  the  note  when  it  became  due,  compelled  the 
plaintiff  to  give  the  bank  additional  security  and  to  request  further 
time  of  payment.  All  this  was  done  while  both  plaintiff  and  de- 
fendant were  liable  to  pay  the  note.  The  arrangement  made  be- 
tween the  bank  and  the  plaintiff,  as  surety  for  the  defendant,  was 
one  that  could  be  properly  made,  and  it  is  consistent  with  the 
original  obligations  and  rights  of  the  parties  and  with  the  relation 
of  the  plaintiff  as  surety  for  the  defendant.  The  law  will  treat 
the  arrangement  so  made  by  the  plaintiff  with  the  bank,  in  respect 
to  said  note  and  its  payment,  as  having  received  the  sanction  of 
the  defendant.  The  defendant,  by  his  neglect  to  pay  the  note, 
left  the  matter  of  its  payment  to  be  arranged  and  made  by  the 
plaintiff,  but  the  arrangement  made  between  the  plaintiff  and  the 
bank  did  not  prevent  the  defendant  from  making  payment  to  the 
bank  at  any  time.  It  is  clear,  we  think,  that  where  the  liability 
of  the  surety  has,  in  good  faith,  continued  more  than  six  years 
from  the  time  the  note  became  due,  and  payment  of  the  note  is 
made  by  him,  such  continued  liability  of  the  surety  carries  with 
it  the  relation  of  principal  and  surety,  and  the  liability  of  the 
principal  to  reimburse  the  surety  for  the  money  so  paid  by  him. 
The  defendant's  liability  to  his  surety,  the  plaintiff,  was  not  barred 
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by  the  statute  of  limitations  at  the  time  the  plaintiff  paid  the  note, 
but  as  between  these  parties,  the  statute  began  to  run  on  the 
plaintiff's  claim  when  he  paid  the  note,  December  19, 1861. 

The  judgment  of  the  county  court  is  reversed,  and  judgment 
for  the  plaintiff  to  recover  the  siun  of  $980.21  and  interest  since 
December  19, 1861,  and  his  costs. 


Elisha  Jenne  v.  Hubbard  Joslyn. 
Evidence.     Fraud,     Practice. 

It  \b  of  no  consequence  in  what  order  e7idonce  Ib  introdaood,  so  fitr  as  iti  ultimate  le 
gitimaoy  is  oonoemed,  provided,  in  its  relation  to  the  other  evidence  in  the  cue,  it 
iS|  in  the  end,  pertinent  to  the  issue. 

Under  a  claim  that  the  defendant's  purchase  of  the  chattel  in  question  was  firaudnlent, 
it  was  held  that  the  vendor's  account  of  the  transaction  at  the  time,  tending  to  show 
the  flraud  claimed  by  the  plaintiff,  was  rendered  pertinent  as  evidence  by  ftirther 
testimony  afterward  introduced  by  the  plaihtifl^  tending;  to  show  that  the  defendaDt 
and  his  vendor  were  colluding  together  in  respect  to  said  chattel,  for  the  pozpoee 
of  perpetrating  a  Araud  on  creditors. 

When  evidence  is  given  showing  ooUusion,  combination  and  oo^>peration,  between  par- 
ties, for  the  accomplishment  of  an  unlawfiil  purpose,  it  is  competent  to  give  evidenoa 
of  what  either  party  says  in  connection  with  acts  in  ftariheranoe  of  that  oommon  pur- 
pose, and  it  win  operate  against  either  of  the  coUuding  parties. 

Trover  for  a  one  horse  wagon.  Plea,  the  general  issue.  Trial 
by  jury,  December  term,  Orleans  county,  1866,  Peck,  J.,  pre- 
siding. 

The  defendant  admitted  the  taking  of  the  wagon  a  few  days 
after  the  plaintiff  had  attached  and  removed  it. 

The  plaintiff,  previous  to  the  taking  of  the  wagon  by  the  de- 
fendant, had  attached  it  as  an  authorized  person,  on  a  writ  in  fa- 
vor of  one  Tolman  Jenne  against  Joseph  W.  Steele,  about  the 
30th  of  March,  1863.  The  suit  was  entered  in  court  and  judg- 
ment obtained  for  the  plaintiff,  and  execution  issued  thereon  and 
delivered  to  the  plaintiff  in  season  to  preserve  the  lien.  No  ques- 
tion was  made  but  that  tlie  judgment  and  proceedings  and  the 
ofiBcer's  proceedings  were  regular.  The  plaintiff  demanded  the 
wagon  of  the  defendant  before  the  suit  was  commenced,  and  the 
defendant  refused  to  deliver  it,  claiming  it  as  his  own. 
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The  plaintiflF  gave  evidence  tending  to  show  that  when  he  at- 
tached the  wagon  he  took  it  from  the  premises  of  J.  W.  Steele 
and  moved  it  to  a  blacksmith's  shop  in  Derby,  where  it  was  taken 
by  the  defendant. 

The  defendant  gave  evidence  tending  to  prove  that  in  June, 
1861,  one  Solomon  Steele  sent  to  the  manufactory  of  Miller  & 
Trull,  in  Lyndon,  for  this  wagon,  and  that  J.  W.  Steele,  his  son, 
arranged  with  Miller  &  Trull  to  "pay  them  for  the  wagon,  and 
took  it  to  his  father's,  in  Derby,  and  delivered  it  to  him,  and  his 
father  then  paid  him  for  the  wagon  by  indorsing  the  amount  paid 
for  it  on  a  note  which  he  held  against  said  J.  W.  Steele ;  that 
Solomon  Steele  kept  the  wagon  and  used  it  until  sometime  in  the 
spring  of  1862,  when  his  son,  Joseph  W.,  informed  him  that  he 
had  disposed  of  a  wagen  which  the  defendant  had  sometime  pre- 
viously bought  at  sheriff's  sale  on  an  execution  in  favor  of  said 
Solomon  Steele  v.  Joseph  W.,  and  which  the  defendant  had  let 
said  Joseph  W.  have  with  directions  to  sell  it  for  the  defendant 
for  cash  or  approved  credit,  and  that  he,  Joseph  W.,  had  let  Mil- 
ler &  Trull  have  it  to  apply  on  what  he,  Joseph  W.  Steele,  was 
owing  them,  and  that  Joseph  W.  requested  his  father  to  arrange 
the  matter  with  the  defendant  by  letting  the  defendant  have  the 
wagon  now  in  suit,  and  that  J.  W.  Steele  told  the  defendant  that 
Solomon  Steele  would  so  settle  it  with  him,  and  the  defendant 
went  and  saw  Solomon  Steele  and  the  wagon  in  suit,  and  agreed 
to  take  it,  Solomon  Steele's  wagon,  in  place  of  the  one  disposed 
of  by  Joseph  W.;  the  defendant  and  Solomon  Steele  having  so 
agreed,  the  defendant  left  the  wagon  at  Solomon  Steele's  in  Solo- 
mon Steele's  possession.  Sometime  after,  in  the  following  June, 
Joseph  W.  had  advertised  certain  property,  or  was  contemplating 
a  sale  at  public  auction  of  some  lumber,  harnesses,  and  other 
property  at  J.  W.  Steele's  mill,  and  the  defendant  requested  him 
to  take  this  wagon  from  Solomon  Steele's  and  advertise  it  with 
the  other  property,  and  if  it  sold  for  a  certain  price  named,  to  let 
it  go,  but  if  not,  to  get  some  one  to  bid  it  in  for  the  defendant. 
The  wagon  was  sold  at  that  auction  sale  to  one  Joseph  Bates,  2d, 
but  he  refusing  to  pay  for  it,  it  was,  by  direction  of  the  defend- 
ant, taken  back  by  said  Joseph  W.  into  his  possession,  with  di- 
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rections  to  sell  it  at  private  sale  for  the  defeadant.  This  was  the 
summer  before  the  plaintiff  attached  it.  The  defendant's  evidence 
tended  to  show  that  he  bid  off  the  wagon  that  Joseph  W.  Steele 
let  Miller  &  Trull  have  as  above  stated,  at  the  sheriff's  sale  on 
execution  in  favor  of  Solomon  Steele  v.  Joseph  W.  Steele,  in  1861, 
with  a  little  other  property,  and  paid  the  price  to  the  officer  who 
sold  it  or  to  the  creditor  on  the  execution ;  that  he  bid  it  oflf  at 
the  request  of  J.  W.  Steele,  but  that  there  was  no  agreement  that 
J.  W.  Steele  should  have  the  wagon ;  that  the  wagon  was  his, 
the  defendant's,  by  the  purchase,  and  remained  so,  but  that  after 
he  bid  it  off,  he  agreed  with  J.  W.  Steele  that  it  might  remain  in 
his  possession  for  the  time  being,  and  that  he  might  use  it  and  pay 
him,  the  defendant,  for  the  use  of  it ;  that  it  remained  in  J.  W. 
Steele's  possession  till  said  Steele  let  Miller  &  Trull  have  it,  as 
before  stated ;  and  that  he  never  authorized  J.  W.  Steele  to  let 
Miller  &  Trull  have  it  or  to  dispose  of  it  in  any  other  way  than 
to  sell  it  for  cash  or  a  good  note,  as  agent  for  the  defendant. 

The  plaintiff  claimed  that  all  these  transactions  and  arrange- 
ments were  fictitious  and  simply  to  defraud  the  creditors  of  J.  W. 
Steele,  (who  had  failed  in  the  fall  of  1861),  and  that  the  wagon 
in  suit,  as  well  as  the  other  wagon,  was  always  the  property  of  J. 
W.  Steele.  And  as  tending  to  prove  this,  the  plaintiff,  who  was 
a  witness  for  the  plaintiff,  swore,  against  the  objection  of  the  de- 
fendant, that  Joseph  W.  Steele  came  to  him  with  an  auction  bill 
or  advertisement  (which  the  plaintiff  had  hunted  for  and  could 
not  find),  which  was  printed  with  J.  W.  Steele's  name  printed  at 
the  bottom ;  that  the  substance  of  which  was  that  the  subscriber 
would  sell  at  his  mill  yard  such  and  such  property  on  such  a  day, 
naming  it ;  that  the  property  was  enumerated,  and  the  advertise- 
ment was  signed  by  J.  W.  Steele  (printed  signature);  tiiat  the 
property  enumerated  was  a  horse,  sleigh,  buffaloes,  harnesses, 
lumber  and  other  property,  and  this  wagon ;  also  that  J.  W. 
Steele  requested  him  to  act  as  auctioneer  in  selling  the  property 
in  that  bill ;  that  knowing  that  a  part  of  the  property  enumerated 
had  been  previously  sold  at  auction  at  a  sheriff's  sale,  he  inquired 
of  J.  W.  Steele  about  it,  and  that  said  J.  W.  Steele  told  the 
plaintiff  that  a  good  part  of  this  property  was  property  that  had 
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been  bid  oflF  by  diflFerent  parties  for  his  benefit,  and  that  he  had 
so  far  arranged  his  business  that  if  he  could  sell  this  property 
and  get  the  money  for  it,  and  pay  up  as  far  as  it  would  go,  he 
thought  he  could  arrange  and  go  along  with  his  business. 

The  court  pro  forma  admitted  the  evidence  ;  to.  which  the  de- 
fendant excepted. 

The  plaintiff  further  testified  that  he  did  act  as  auctioneer  and 
sell  the  property  at  the  time  mentioned  in  that  advertisement  for 
the  sale ;  that  this  was  the  same  auction  sale  spoken  of  in  the 
defendant's  testimony,  at  which  the  wagon  in  suit  was  sold  to 
Bates  as  heretofore  stated. 

The  defendant's  objection  to  the  testimony  above  stated  was  to 
proving  the  contents  of  that  auction  bill,  (but  not  on  the  ground 
that  it  should  be  proved  by  production  of  the  auction  bill,  as  it 
appeared  that  it  could  not  be  found),  and  also  to  the  admission 
of  Joseph  W.  Steele's  declarations  as  to  the  title  to  the  property, 
as  to  its  having  been  bid  off  for  his  benefit,  etc.,  and  all  he  said  on 
that  subject ;  which  objections  the  court,  as  before  stated,  over- 
ruled pro  forma^  to  which  the  defendant  excepted. 

After  this  evidence  was  introduced,  the  plaintiff  introduced  fiir- 
ther  evidence  tending  to  show  that  the  defendant's  claim  to  the 
property  was  collusive  and  fraudulent,  and  that  question  was  sub- 
mitted to  the  jury.     Verdict  for  the  plaintiff. 

Bale  ^  Robinson  and  J,  T.  Alleuj  for  the  defendant. 

The  defendant  did  not  acquire  his  title  to  the  property  in  ques- 
tion from  J.  W.  Steele, but  from  Solomon  Steele,. therefore  J.  W. 
was  neither  in  interest  nor  in  the  chain  of  title.  The  admissions 
of  a  person  not  a  party  are  not  evidence,  unless  he  is  interested 
in  the  suit  and  unless  His  interest  is  identical  with  the  party  to 
the  suit.  Warner  et  al,  v.  McQ-arey^  4  Vt.,  510.  Here  the  in- 
terest of  Steele  in  making  a  declaration  was  antagonistic  to  the 
defendant,  and  the  plaintiff  proposes  by  a  saying  of  Steele  to  di- 
vest the  defendant  of  his  title,  and  invest  it  in  Steele.  This  is 
not  an  admission  against  the  interest  of  Steele,  but  a  claim  in  his 
&vor. 

31 
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But  suppose  the  defendant  had  derived  his  title  to  the  wagon 
from  J.  W.  Steele ;  then  we  say  that  the  admissions  of  the  T^idor 
are  not  admissible  against  the  vendee  after  the  sale.     BtMard  v. 

■•  BiUings,  2  Vt.,  309 ;   Clarke  v.  Watte,  12  Mass.,  489. 

If  the  admissions  are  sought  to  be  given  in  evidence  on  the 
ground  that  Steele  was  the  defendant's  agent,  then  we  say  they 
were  not  made  within  the  line  of  his  authority,  because  he  only 
had  authority  to  sell  the  wagon.  Sines  ^  Kellogg  v.  SauU,  14 
Yt.,  99.    The  declarations  of  an  agent  respecting  a  transaction 

'  which  are  not  made  till  after  it  is  past,  are  not  admissible  in  evi- 
dence against  his  principal.  Stiles  et  al.  v.  Western  B.  IL  O&rp.^ 
8  Met.  44. 

These  sayings  were  not  a  part  of  the  res  gestce,  neither  in  the 
light  of  agency  nor  any  other. 

If  the  plaintiff  claims  the  sayings  to  be  confessions,  we  say  J. 
W.  Steele  can  only  confess  for  himself,  and  not  for  another.  They 
are  not  admissible  upon  the  question  of  fraud.  Woodruff  v. 
Whittlesegy  Kirby,  Conn.,  60,  McKemie  v.  Bunt  et  al.,  1  Porter 
(Ala.),  87,  put  it  on  the  ground  that  Steele  was  a  witness,  and 
his  admissions  were  only  evidence  to  impeach  his  testimony  and 
not  to  establish  a  fact.  In  Thompson  v.  Mawhinny,  17  Ala.,  362, 
it  is  declared  that  the  sayings  may  be  admitted  to  explain  the  nor 
ture  of  the  possession,  but  not  as  proof  of  the  terms  of  the  trade 

■  under  which  the  possession  is  held,  or  the  means  by  which  the 
possession  was  acquired.  Humphries  v.  Mc Grata,  4  Eng.  (Ark)., 
91,  is  a  case  every  feature  of  which  resembles  this  case.  And 
in  Smithes  admr.  v.  Bettg,  11  Grattan  (Va.),  752,  the  court 
exclud  edthe  sayings  of  the  vendor  to  impeach  the  good  fiutli  of 
the  sale.  Alexander  v.  Mahon,  11  Johns.  (N.  Y.),  185 ;  Hbrrigan 
V.  Wright,  4  Allen,  514;  Weidman  v.  Kohr,  4  Serg.  and  R. 
(Penn.),  178;  Ferguson  v.  Staver,  88  Penn.,  411;  Paige  v. 
(XNeal,  12  Cal.,  483. 

These  sayings  are  inadmissible  by  reason  of  their  uncertainty. 
Watson  V.  Byers,  6  Ala.,  393.  The  plaintiflf  has  not  laid  the 
foundation  for  the  admission  of  this  evidence. 

Edwards  ^  Diekerman,  for  the  plainti£f. 
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The  declaration  of  J.  W.  Steele  tended  to  show  &aud  in  him- 
self in  the  sheriff's  sale,  and  in  order  to  show  fraud  in  Joslyn, 
and  that  the  transaction  was  merely  colorable,  it  is  necessary  to 
show  fraud  in  Steele,  as  fraud  could  not  be  attributed  to  Joslyn 
unless  it  entered  into  the  conduct  of  J.  W.  Steele ;  and  his  dec- 
larations, while  he  was  in  possession  of  the  property,  are  admis- 
sible for  this  purpose.  Joslyn  had  never  had  possession  of  the 
property ;  it  had  always  remained  in  the  possession  of  J.  W. 
Steele  up  to  the  time  of  the  attachment  by  the  plaintiff,  and  J.  W. 
Steele's  declarations,  accompanied  with  his  acts  of  possession  and 
ownership,  are  a  part  of  the  res  gestce  and  are  admissible.  Car- 
penter V.  HoUUter,  13  Vt.,  552. 

The  order  in  which  the  testimony  objected  to  was  pul  in  does 
not  render  it  inadmissible.    If  admissible  under  any  circumstances,  :^» 
or  for  any  purpose,  the  judgment  must  be  affirmed. 

The  opinion  of  the  court  was  delivered  by 

Barrett,  J.  As  no  exception  was  taken  to  the  charge,  the 
only  question  is,  whether  the  evidence  that  was  objected  to  waa 
admissible  in  any  aspect  of  the  case.  It  is  of  no  consequence  in 
wl^t  order  evidence  is  introduced,  so  far  as  its  ultimate  legitimacy 
is  concerned,  provided,  in  its  relation  to  the  other  evidence  in  the 
ease,  it  is,  in  the  end,  pertinent  to  the  issue.  There  is  a  single 
view  of  the  case  which  seems  to  be  decisive.  The  plaintiff  claimed 
a  right  to  the  possession  of  the  property  by  virtue  of  the  attach- 
ment and  e^eecution  named  in  the  exceptions,  against  J.  W.  Steele. 
The  defendant  claimed  to  own  it  by  purchase  at  a  sale  on  another 
execution  against  said  Steele.  The  plaintiff  alleged  that  sale  to 
be  fraudulent  as  s^ainst  the  creditors  of  Steele.  After  said  sale 
Steele  had  the  property  in  his  possession  by  permission  of  the  de- 
fendant, with  authority  to  sell  it,  in  connection  with  other  prop- 
erty of  Steele,  at  an  auction  sale  in  which  the  plaintiff  was  to  be 
the  auctioneer.  In  negotiating  with  the  plaintiff  in  respect  to  such 
sale  to  be  made  by  him  as  auctioneer,  the  conversation  occurred 
in  which  Steele  said  the  things  as  to  which  the  evidence  WRS  given 
that  is  now  brought  in  question.  After  that  evidence  was  given, 
^^  the  plaintiff  introduced  further  evidence  tending  to  show  that 
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the  defendant's  claim  to  the  property  was  collusive  and  fraudulent, 
and  that  question  was  submitted  to  the  jury."  This  is  tantamount 
to  Baying  that  the  further  evidence  tended  to  show  that  the  defend- 
ant and  Steele  were  colluding  together  in  respect  to  that  prop- 
erty for  the  purpose  of  perpetrating  a  fraud  on  creditors. 

This  state  of  the  evidence  rendered  the  evidence  of  what 
Steele  said  pertinent,  not  only  as  bearing  on  the  subject  and 
question  of  fraudulent  intent  in  himself,  but  also,  of  fraudulent  in- 
tent and  act  on  the  part  of  the  defendant.  It  is  well  settled, 
and  even  elementary,  that,  when  evidence  is  given  showing 
collusion,  combination  and  co-operation  between  parties,  for 
the  accomplishment  of  an  unlawful  purpose,  it  is  competent  to 
give  evidence  of  what  either  party  says  in  connection  with  acts  in 
fortherance  of  that  common  purpose,  and  it  will  operate  against 
either  of  the  colluding  parties.  Such  evidence  would,  of  course, 
elicit  proper  instructions  to  the  jury  as  to  its  legal  quality  and 
proper  operation,  in  view  of  its  substance  and  the  relation  it 
should  bear  to  the  other  evidence  in  the  case.  As  before  re- 
marked, it  is  assumed  that  all  proper  instructions  were  given  in 
the  present  instance. 

This  case  is  to  be  distinguished  from  that  of  JEllis  v.  Howard 
et  al.,  17  Vt.,  330,  and  a  large  number  of  cases  of  a  similar  char- 
acter in  the  books,  many  of  which  were  cited  in  the  argument,  in 
wiiich  the  sayings  of  the  vendor  or  agent,  sought  or  allowed  to 
be  proved,  were  made  after  the  alleged  sale  or  the  alleged  agency 
had  transpired,  or  where  the  alleged  agent  had  departed  from  his 
authority  in  what  he  was  doing,  in  connection  with  his  alleged 
sayings.  In  those  cases,  other  evidence  was  not  given  tending 
to  show  collusion,  and  that  the  sayings  in  question  were  made  in 
connection  with  the  doing  of  acts  in  furtherance  and  consumma- 
tion of  the  common  unlawful  intent  of  the  parties.  In  The  Stafr 
V.  Thibeau,  30  Vt.,  100,  the  law  of  the  subject  as  applicable  t/i 
this  case  is  well  stated  by  Aldis,  J.,  and  the  distinctions  an? 
clearly  marked.  See  1  Greenl.  Ev.,  §  111 ;  also  the  remarks  of 
H0A.R,  J.,  in  Lynde  et  ah  v.  McGregor,  13  Allen,  179, 180. 
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This  view  relieves  us  from  considering  a  nice  question  involved 
in  many  of  the  cases  cited,  as  to  when  the  sayings  of  an  agenty  or 
of  a  person  in  possession  of  property,  are  to  be  regarded  as  Of 
the  res  gestca,  so  as  to  render  such  sayings  admissible. 

Judgment  is  afiSrmed. 


Hannibal   Hodges  v.  Daniel  P.  Eddy. 
Ejectment.      Estoppel,      Adverse  Possession. 

Title  acquired  by  fiftoen  yoan  adverse  possession  is  as  perfect  for  aU  purposes  as  though 
deriyed  by  deed,  and  no  verbal  transfer,  surrender  or  declaration,  of  the  person  m 
'aoquiring  the  title  can  have  any  effect  upon  it.  He  can  convey  It  only  by  de«d 
executed  according  to  the  requirements  of  the  statutes. 

Nor  would  the  i^^rantee  of  the  premises  so  acquired  be  estopped  from  setting  up  ttlle 
thereto,  by  any  verbal  admission  or  agreement  of  the  grantor,  made  to  the  defendanty 
in  respect  to  such  premises  before  the  sale  to  the  grantee,  of  whioh  the  grantee  hiKl 
no  notice,  and  the  grantor  being  in  possession  at  the  time  of  the  conveyance  to  the 
grantee;  the  defendant  being  the  person  against  whom  the  title  by  adverse  possess- 
sion  was  acquired. 

Ejectment.  Plea,  the  general  issue.  Trial  by  jury,  September 
term,  1866,  Rutland  county,  Steele,  J.,  presiding.  Verdict  for 
the  plaintiff.  The  controversy  was  about  the  division  line  be- 
tween the  plaintiff 's  farm  and  the  farm  north  of  it  owned  by  the 
defendant.  Both  farms  have  been  occupied  since  before  1819. 
Both  parties  derive  title  from  the  same  source.  The  eviction  was 
of  a  slip  of  land  adjacent  to  the  western  eighty  rods  of  the  line 
in  question,  and  the  recovery  limited  thereto.  The  plaintiff's  tesr 
timony  tended  to  show  that  the  line  he  claimed  was  the  original 
line  by  the  deeds  and  that  he  had  occupied  to  it  adversely  under  ^ 
claim  of  ownership  from  1819  to  1856,  and  that  for  the  saxne 
period  said  line  had  existed  a  well  marked  line  and  had  all  the 
whQe  been  acquiesced  in  by  the  parties  and  their  respective  graik- 
tors  as  the  true  division  line.  All  this,  the  defendant's  testimony 
tended  to  show  to  be  otherwise.  The  jury  did  not  agree  upott 
the  question  of  where  the  original  line  of  the  deeds  was,  but  upoot 
the  other  two  points,  found  that  the  land  in  question  was  tlie 
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plaintiff's,  that  is,  by  virtue  of  fifteen  years  adverse  possession  to 
the  line  as  plaintiff  claimed  it,  and  also  by  virtue  of  fifteen  years 
acquiescence  in  said  line  as  the  true  line  by  the  adjoining  proprie- 
tors and  occupants  of  said  farms.  For  a  full  statement  of  the 
fiacts  and  of  tiie  issues  thereon,  refer  to  the  report  of  this  case  in 
the  88th  Vermont  Reports. 

The  only  point  passed  to  the  supreme  court  is  whether  the  fol- 
lowing state  of  facts,  which  the  defendant's  evidence  tended  to 
prove  and  the  plaintiff's  to  disprove,  amounted  to  an  estoppel  or 
to  a  mere  license.  On  the  28th  of  March,  1850,  the  plaintiff's 
grantor  (Silas  W.  Hodges)  called  on  the  defendant's  grantor  and 
the  defendant,  who  were  both  interested  in  and  owned  the  present 
farm  of  the  defendant,  and  professed  to  have  become  fearful  that 
the  defendant  and  his  grantor^  by  using  an  old  road  across 
the  plaintiff  ^s  (then  S.  W.  Hodges)  farm  one  year  longer  as 
they  had  been  using  it,  would  acquire,  by  fiflieen  years  enjoyment, 
a  right  of  way  across  the  farm ;  said  he  had  talked  with  a  lawyer 
about  it  and  he  (the  lawyer)  had  informed  him  that  such  a  right 
would  be  acquired  in  one  year  more,  if  things  went  on  in  the 
same  way.  The  said  S.  W.  Hodges  had  a  paper  which  he  wanted 
signed  to  prevent  this.  The  defendant's  grantor  said  he  was  not 
{^ware  that  land  could  be  thus  acquired,  and  said  if  that  was  so  he 
ought  to  look  out,  for  Hodges'  fence  [on  the  line  as  the  plaintiff 
claims  it]  enclosed  some  of  his  land,  (referring  to  the  land  in 
dispute).  Hodges  said  he  knew  the  fence  was  not  on  tiie  line  but 
when  it  was  rebuilt  it  should  be  placed  on  the  line  as  the  papers 
showed  it,  that  he  wanted  to  get  no  land  by  possession,  that  he 
had  more  land  than  he  could  take  care  of  without,  and  he  never 
had  claimed  any  land  by  possession  and  never  would.  The  de- 
fendant's grantor  suggested  having  a  writing  from  Hodges  to  that 
effect,  but  in  reply  Hodges  said  ^'  no,  you  have  proof,  your  sona 
and  family  are  here  together  and  have  heard  what  I  say.  I  claim 
nothing  by  possession  and  don't  want  you  to.  But  I  am  here 
alone  and  want  you  to  sign  the  paper  so  I  shall  have  proof."  The 
defendant's  grantor  and  the  defendant  then  signed  the  paper. 
The  defendant  testified  among  other  things,  '^  We  agreed  with  him 
that  if  he  wouldn't  hold  any  of  ours  by  possession  we  would  sign 
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his  paper,"  and  also  '^  He  said  his  nephew  Silas  thought  we  might 
get  it  by  possession  before  a  great  while.  It  was  agreed  neither 
should  hold  by  possession."  The  defendant  had  several  witnesses 
to  this  conversation.  The  plaintiff  introduced  none  who  were 
present  at  the  conversation,  but  introduced  testimony  of  acts  and 
declarations  of  the  defendant  and  his  grantors  tending  to  contra- 
dict it.  The  paper  which  was  then  signed,  dated  March  28, 1850, 
was  read  in  evidence.  Upon  these  facts,  if  found  according  to 
the  defendant's  testimony,  the  defendant  claimed  the  plaintiff , 
would  be  estopped  from  setting  up  a  title  to  the  land  by  posses- 
men  or  acquiesence,  and  requested  the  court  to  so  instruct  the 
jury.  This  the  court  refused,  and  told  the  jury  that  if  by  occu- 
pation or  acquiescence  his  previous  possession  had  been  adverse 
and  ccmtinuous  for  fifteen  years,  and,  under  the  rules  of  law  which 
the  court  had  properly  explained,  had  ripened  into  title,  he  would 
not  be  divested  of  it  by  this  admission,  promise  and  license,  but 
that  if  his  previous  possession  *had  not  then  ripened  into  title  it 
could  not  after  that.  And  further  the  court  told  the  jury  that 
this  testimony  tended  to  show  that  the  said  Hodges'  possession  had 
not  ripened  into  title  and  that  said  Hodges'  previous  occupation 
was  not  adverse,  and  that  said  line  had  not  been  acquiesced  in  as 
the  division  line  between  the  farms.  To  the  refusal  of  the  court 
to  instruct  the  jury  according  to  the  request,  and  to  the  charge  so 
far  as  it  differed  therefrom,  the  defendant  excepted. 
The  paper  referred  to  was  as  follows : 

"  Whereas,  as  the  undersigned  have  been  permitted  by  Silaa 
W.  Hodges,  to  pass  and  repass  across  his,  the  said  Hodges'  land 
southerly  from  our  dwellings  to  our  land  lying  on  the  hill  in  the. 
west  part  of  our  farms :  Now  we  hereby  agree  and  certify  to  any| 
and  sul  who  are  or  may  hereafter  be  concerned,  that  we  have  no 
legal  right  to  the  privilege,  but  have  enjoyed  the  same  by  the  con-' 
sent  of  said  Hodges  as  a  gratuity  on  his  part,  which  he  has  a 
r^kl  to  withhold  at  any  time  he  pleases. 

^*  Given  under  our  hands  this  28th  day  of  March,  A.  D.  1850. 
•  Pblbg  Eddy, 

Daniel  P.  Eddy." 

D.  E.  Nicholson  and  (7.  C.  Detvey,  for  the  defendant. 
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U.  ^  H.  Edgerton  and  Daniel  Roberts,  for  the  plaintiff. 

The  opinion  of  the  court  was  delivered  by 

PiEEPOiNT,  C.  J.  This  was  an  action  of  ejectment  brought  to 
recover  a  strip  or  piece  of  land  that  lies  upon  or  adjoining  the 
line  that  divides  the  farms  that  are  owned  and  occupied  by  the 
respective  parties  to  this  suit. 

Upon  the  trial  in  the  county  court  the  jury  found  that  prior  to 
March  28,1850,  Silas  W.  Hodges,  the  plaintiff's  grantor,  had 
been  in  the  actual  adverse  possession  and  occupation  of  the  land 
in  dispute  for  more  than  fifteen  years,  so  that  he  had  thereby  ac- 
quired a  title  thereto,  and  become  the  owner  thereof. 

The  title  to  the  premises  in  question  acquired  by  Silas  W, 
Hodges  by  fifteen  years  adverse  possession,  prior  to  the  28th 
March,  1850,  is  as  perfect  for  all  purposes  as  though  derived  by 
deed  from  the  original  proprietor.  This  being  so,  no  verbal 
transfer,  surrender  or  declaration  of  said  Silas  W.  could  liavc 
any  effect  upon  his  title  ;  that  could  be  conveyed  by  him  only  by 
deed  executed  according  to  the  requirements  of  our  statutes. 
These  principles  were  expressly  recognized  in  Atutin  v.  Bailey^ 
37  Vt.,  219 ;  Traoi/  v.  Atherton,  36  Vt.,  503,  and  are  too  well 
settled  in  this  state  to  require  argument  or  further  authority. 

But  it  is  insisted  by  the  defendant,  that  what  transpired  be- 
tween Silas  W.  and  the  defendant  and  his  grantor  on  the  said 
28th  of  March,  should  operate  to  estop  the  said  Silas  W.  and  his 
grantee  (the  plaintiff )  from  setting  up  such  title  against  the  de- 
fendant. 

It  appears  from  the  case  that  when  the  defendant  and  his 
grantor  signed  the  writing  on  that  occasion,  they  had  not  acquired 
a  right  of  way  across  said  Hodges'  land,  and  it  does  not  appear 
that  at  that  time,  or  at  any  other,  they  even  claimed  a  right  to 
pass  over  it,  so  that  in  signing  the  paper  they  neither  surrendered 
a  right  or  abandoned  a  claim  of  right.  If  they  had  refused,  the 
said  Silas  W.  had  only  to  close  the  way  against  them  to  aecom- 
plish  his  purpose.  This  would  have  subjected  the  defendant  to 
an  inconvenience  that  he  avoided  by  signing  the  paper.  So  far  as 
his  signing  the  paper  had  any  effect,  it  operated  in  favor  of  the 
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defendant,  by  giving  the  right  to  cross  the  plaintiff's  farm  during 
the  pleasure  of  said  Silas  W.     Indeed  it  is  difficult  to  discover 
anything  that  has  resulted  to  the  prejudice  of  the  defendant  in 
consequence  of  his  signing  that  paper,  that  would  have  rendered 
it  inequitable  to  allow  Silas  W.  thereafter  to  assert  his  title  to 
the  premises  in  question.     But  even  if  it  was  otherwise,  could  it 
under  the  circumstances  of  this  case  have  the  eflfect  to  estop  the 
present  plaintiflF  from  asserting  his  title  ?    It  appears  that  after 
the  said  28th  of  March,  the  said  Silas  W.  remained  in  the  pos- 
session and  occupation  of  the  premises  in  dispute,  just  as  he  had 
before  been,  until  the  time  when  he  sold  and  conveyed  his  farm, 
including  this  land,  to  the  plaintiflF.     The  plaintiflF  then  took  the 
possession  of  the  land  and  continued  in  possession  until  1862, 
some  twelve  years  after  the  said  paper  was  signed,  the  defendant 
never  having  entered  upon  the  premises,  or  done  any  act  in  res- 
pect to  them.     The  plaintiflF  took  his  deed  from  Silas  W.,  he  be- 
ing  in  possession,  without  knowledge  of  what  had  transpired 
between  Silas  W.  and  the  defendant,  and  without  anything  to  put 
him  on  inquiry.     If  the  defendant  had  entered  into  the  possessiont 
of  the  premises,  and  made  improvements  thereon,  before  the 
plaintiflF  took  his  deed  and  had  then  been  in  possession,  such  pos- 
session would  have  been  sufficient  to  put  the  plaintiflF  on  inquiry, 
and  aflFect  him  with  notice  of  what  he  might  have  learned  upon 
such  inquiry,  but  he  did  nothing  of  the  kind ;  he  suflFered  the 
premises  to  remain  in  the  same  position  after  the  agreement  as 
before.     If  the  plaintiflF  is  estopped  it  is  by  reason  of  what  Silas 
W.  said  to  the  defendant,  of  which  he  had  no  knowledge  either 
actual  or  constructive.     Suppose  Silas  W.  had  upon  that  occasion 
agreed  for  sufficient  consideration  to  sell  the  premises  in  question 
to  the  defendant,  and  had  agtually  executed  to  him  a  deed  thereof 
in  due  form  conveying  the  title,  but  retaining  the  possession,  and 
the  defendant  had  neglected  to  put  his  deed  on  record  until  after 
the  plaintiflF  had  acquired  his  title,  in  such  a  case  no  one  would 
question  the  plaintiflF 's  right  to  recover.    Notwithstanding  the  deed 
of  Silas  W.  would  be  conclusive  as  against  him,  it  would  be  of  na 
effect  as  against  the  plaintiflF.    To  maintain  the  defendant's  claim 
in  this  case  we  are  required  to  give  greater  force  and  eflFect  to  the 
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naked  declarations  of  Silas  W,,  made  without  consideration,  in 
fact,  that  he  would  not  assert  his  title,  than  we  could  give  to  his 
deed  actually  conveying  his  title  for  a  sufficient  consideration  to 
the  defendant.  This  we  can  not  do.  We  think  therefore  the  de- 
fendant was  not  entitled  to  the  charge  requested,  and  for  the 
reasons  already  stated  we  find  no  error  in  the  charge  as  given. 

So  far  as  the  testimony  referred  to  had  a  bearing  upon  the  char- 
acter of  the  said  Silas  W.  Hodges'  adverse  possession  prior  to 
the  28th  of  March,  the  court  gave  the  defendant  the  full  benefit  of 
it  in  their  charge  to  the  jury. 

Judgment  of  the  county  court  is  affirmed.  ^ 


John  Hurlburt  v.  Lorenzo  Green. 
Damage9.     Taxes.    Proof  of  Residence.     Touna. 

Where  Uie  owner  of  a  chattel  distrained  for  taxes  proonres  it  to  be '  bfd  off  at  tib« 
aaeUon  sale  for  hlmseli;  and  appropriates  it  to  his  own  vse,  be  is  endftlBd  to  ra- 
ooyer,  in  an  aoUon  against  the  coUeotor  for  a  wronfsAil  taking,  onlj  what  he  was 
eompeUed  to  pay  for  the  ehattel,  as  that  is  the  extent  of  the  ii^ary  he  saslafaMd 
in  oonseqnenoe  of  the  act  of  the  defondant. 

A  town  liaring  set  a  man  in  the  grand  list  and  proceeded  to  tax  him,  takes  apon 
itself  the  knurden  and  responsibility  of  showing  that  he  was  a  resident  of  the  towa 
and  liable  to  be  set  in  the  list,  if  the  right  is  qnestioned. 

There  is  no  intendment  in  ibror  of  the  town  where  a  man  is  listed,  in  a  ease  where 
it  does  not  appear  that  he  was  listed  elsewhere  and  the  proof  as  to  Us  iesid«B«» 
is  equally  balanoed  between  diiforent  towns. 

Trespass  and  Trover  to  recover  the  value  of  a  horse.  Trial 
by  jury,  June  term,  1868,  Caledonia  county,  Steele,  J.,  pr^ 
siding.    Verdict  for  the  defendant.    Exceptions  by  the  plaintiit 

The  defendant  admitted  the  taking  and  conversion  of  said 
horse,  but  claimed  to  be  justified  because  he  distrained  it  by  vir- 
tue  of  tax-bills  and  warrants  put  into  his  hands  as  collector  of 
school  district  No.  10,  in  the  town  of  Waterford,  and  as  collector 
of  highway  taxes  of  said  town.  Both  of  said  taxes  were  made 
up  from  the  list  of  the  town  of  Waterford  for  the  year  1866. 

The  plaintiff  claimed  that  he  was  illegally  listed  in  said  town 
of  Waterford,  and  that  his  residence  was  in  the  town  of  Danville. 
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The  plaintiflF's  testimony  tended  to  show  that  he  had  lived  and 
made  it  his  home  in  the  town  of  Waterford  for  some  years  pre- 
vious to  and  until  the  fall  of  1864,  when  he  moved  with  all  his 
effects  to  the  town  of  Woodbury,  where  he  owned  a  farm.  That 
he  continued  to  live  on  his  farm  in  Woodbury  imtil  sometime  in 
February,  1866. 

No  question  was  made  on  trial  but  that  the  plaintiff's  residence, 
from  the  fall  of  1864,  until  February,  1866,  was  legally  in  the 
town  of  Woodbury. 

The  plaintiff's  evidence  further  tended  to  show  that  he  sold  his 
farm  in  Woodbury,  and  that  sometime  about  the  middle  of  March, 
1866,  he  stored  most  of  his  household  furniture  at  Woodbury, 
and  took  his  wife,  a  bed,  and  what  household  furniture  he  could 
conveniently  bring  with  one  horse,  and  came  to  George  Hurl- 
burt's,  his  cousin,  in  Danville,  where  he  hired  his  and  his  wife's 
board ;  that  he  left  Woodbury  permanently,  with  no  intention  of 
returning  there  to  live,  but  with  the  intention  of  making  a  home 
elsewhere ;  that  he  furnished  the  room  assigned,  him,  out  of  the 
furniture  which  he  brought  with  him ;  that  he  then  told  George 
Horlburt  that  he  should  be  gone  from  home  some  part  of  the  time, 
but  that  they  should  probably  want  to  thus  board  there  until  fall, 
and  it  was  agreed  that  they  might  thus  continue  to  board  there. 
This  was  on  the  19th  of  March,  1866.    The  plaintiff  engaged  in 
no  business  in  Danville,  and  took  no  steps  to  make  a  permanent 
home  there.    On  the  20th  of  March,  the  plaintiff  went  to  Water- 
ford  and  took  his  brother's  sugar  place  to  carry  on  at  halves. 
He  took  none  of  his  effects  with  him,  except  his  horse,  a  few 
sugar  tubs  and  a  change  of  clothing.    He  left  his  wife  in  Dan- 
ville, and  used  to  come  there  Saturday  nights  and  stay  with  her 
oyer  Sunday,  and  made  no  other  contract  for  staying  in  Water- 
ford  before  he  was  listed  there.    He  wife  was  not  in  the  town  of 
Waterford  at  all  during  sugaring,  but  continued  to  board  in  Dan- 
ville until  sometime  in  January,  1867,  when  the  plaintiff  moved 
to.  St.  Johnsbury,  where  he  now  resides.    The  plaintiff  was  at 
Danville  on  the  first  day  of  April,  1866,  which  was  Sunday,  hav- 
ing come  from  Waterford  on  Saturday,  and  returned  to  Waterford 
on  Monday.    The  plaintiff  also  offered  testimony  tending  to  show 
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that  said  horse  was  worth  two  hundred  dollars,  but  the  court 
ruled  that  as  the  plaintiflF  had  admitted,  on  cross-examination,  that 
he  had  procured  a  man  to  bid  oflF  said  horse  for  him  at  the  auction, 
if  it  went  for  less  than  two  hundred  dollars,  and  that  said  horse 
was  so  bid  off  at  one  hundred  and  seventy  dollars,  and  went  to 
the  plaintiff's  use,  the  measure  of  damages  must  be  what  the  horse 
actually  sold  for,  and  excluded  said  testimony. 

There  was  no  testimony  tending  to  show  that  the  plaintiff  in 
any  way  fraudulently  influenced  the  sale  of  said  horse,  or  that  it 
did  sell  for  any  less  because  of  the  plaintiff's  bids. 

The  testimony  of  the  defendant  tended  to  show  that  the  plainti|[ 
in  his  boyhood  lived  with  his  said  brother  in  Waterford,  and 
made  his  principal  home  there  until  he  moved  to  Woodbury,  and 
that  his  brother  had  become  an  invalid,  and  that  the  plaintiff 
worked  for  his  brother  in  Waterford  some  part  of  the  time  in 
spring's  work,  but  did  not  show  that  any  contract  was  entered 
into  before  the  plaintiff  was  set  in  said  list,  or  that  he  worked  un- 
der any  contract  as  to  time  or  place.  The  defendant's  testimony 
also  tended  to  show  that  when  the  plaintiff  left  Woodbury,  he  ex- 
pected to  carry  on  said  sugar  place  of  his  brother,  and  that  be 
did  work  for  his  brother,  in  all  during  the  summer  of  1866,  abont 
three  months,  and  until  his  said  brother  died,  but  did  not  show 
that  he  ever  engaged  for  any  length  of  time,  or  at  any  particular 
price,  and  did  not  show  that  the  plaintiff  ever  took  his  wife  to 
Waterford  to  stay  with  him. 

There  was  no  evidence  tending  to  show  that  the  plaintiff  in  any 
way  attempted  to  dodge  or  get  rid  of  a  tax  in  the  town  of  Dan- 
ville, but  did  in  fact  tell  the  listers  of  the  town  of  Waterford  that 
he  supposed  he  should  be  taxed  and  was  liable  in  Danville.  The 
plaintiff  testified  that  the  town  of  Danville  had  never  called  upon 
him  for  a  tax.  He  returned  no  list  in  Danville,  and  there  was 
no  evidence  that  he  was  listed  there  or  anywhere  except  in  Wa^- 
terford,  or  was  called  on  to  return  a  list  elsewhere. 

The  plaintiff's  request  to  the  court  to  charge  the  jury,  and  the 
charge  in  respect  thereto,  to  which  exception  was  taken,  is  given 
in  full  in  the  opinion  of  the  court. 


NOVEMBER,  1868.  498 


Hnrlbnrt  v.  6reen. 


W.  A.  Pierce,  for  the  plaintiff,  maintained  that  the  value  of 
the  horse  at  the  time  it  was  converted  by  the  defendant,  and  not 
what  it  sold  for  at  auction,  should  be  the  measure  of  damages. 
Bates  V.  Hazelthie  et  ah,  1  Vt.,  81 ;  Waters  v.  DaineSy  4  Vt.,  601 ; 
1  Swift's  Dig.,  656.  If  the  defendant  failed  to  establish  any  ma- 
terial part  of  his  justification  by  a  fair  balance  of  proot,  the 
plaintiff  is  entitled  to  recover.  Cases  above ;  also  Dotvning  v. 
Roberts,  21  Vt.,  441. 

The  burden  of  proof  was  on  the  defendant  to  show  that  the 
plaintiff's  domicile  was  in  Waterford  on  the  first  day  of  April, 
1866.  This  was  a  material  part  of  the  defendant's  justification. 
Blood  V.  Sayre,  17  Vt.,  609;  Preston  v.  Boston,  12  Pick.,  7; 
Freeman  v.  Kenney,  15  Pick.,  44 ;  Lyman  v.  Fishe  17  Pick., 
231. 

Jonathan  Ross,  for  the  defendant. 

The  qualification  made  by  the  court,  as  to  the  burden  of  proof, 
was  based  upon  sound  law.  Con.  of  Vt.,  Art.  9;  Gen.  Sts., 
629,  §  1.  All  taxable  inhabitants  of  this  state  must  have  a  res- 
idence somewhere.  Mann  v.  Clark,  33  Vt.,  55 ;  Ahington  v. 
North  Bridgetoater,  23  Pick.,  170.     There  they  must  be  taxed. 

The  plaintiff  was  bound  to  give  in  his  list  in  one  town  or  the 
other,  before  April  10,  1866.     Acts  of  Vt.,  1864,  No.  64,  §  1. 

Public  policy  requires  that  the  requirements  of  the  law  should 
not  be  avoided  by  the  adroit  conduct  of  one  of  its  tax-payers.  It 
is  the  duty  of  the  court  to  charge  "  as  the  facts  of  the  case 
i-equire."  Hazard  v.  Smith,  21  Vt.,  123  ;  Davis  v.  Strong  et  ah, 
31  Vt.,  332. 

The  charge  of  the  court  on  the  question  of  damages  is  one  of 
which  the  plaintiff  can  not  with  propriety  complain.  The  jury 
found  against  the  plaintiff  on  his  fundamental  right  to  recover. 
The  question  of  damages  does  not  enter  into  the  case.  Mack  et 
aL  V.  Snider,  1  Aik.,  104;  Brackett  etux.  v.  Moulton  et  al.,  6 
Vt.,  411 ;  Fitzsimmons  v.  Southwick,  88  Vt.,  509.  If  this  court 
should  hold  that  the  charge  of  the  court  below  as  to  the  question 
of  residence  was  incorrect,  and  the  question  of  damages  should 
enter  into  the  case,  still  we  maintain  the  charge  of  the  court  in 
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relation  to  damages  was  correct.  The  rule  in  this  case  is  sub- 
stantially the  same  as  in  a  score  of  others.  2  Green.  Ev.,  §  635, 
§  649,  and  notes ;  Stewart  v.  MaHirij  16  Vt.,  397. 

The  opinion  of  the  court  was  delivered  by 

PiERPOiNT,  C.  J.  The  decision  of  the  county  court  as  to  the 
rule  of  damages  was  clearly  correct.  The  plaintiflF  having  pro- 
cured the  horse  to  be  bid  off  at  the  auction  sale  for  himself,  and 
having  appropriated  him  to  his  own  use,  is  entitled  to  recover 
only  what  he  was  compelled  to  pay  for  him,  as  that  is  tl^e  extent 
of  the  injury  he  has  sustained  in  consequence  of  the  act.  of  the 
defendant. 

The  plaintiflF  requested  the  court  to  instruct  the  jury,  "  that  the 
burden  of  proof  was  on  the  defendant  to  prove  that  the  plaintiflf's 
residence  was  in  the  town  of  Waterford  on  the  first  day  of 
April,  1866,  and  that  it  made  no  diflference  whether  in  point  of 
fact  the  plaintiff  was  listed  in  any  other  town  or  not ;  that  the  de* 
fendant  must  show,  by  a  fair  balance  of  testimony,  that  the  plaint 
iflTs  residence  was  in  the  town  of  Waterford,  on. the  first  day  of 
April,  1866,  or  the  defendant  could  not  recover/* 

^^  The  court  instructed  the  jury  that  the  burden  of  proof  was  oa 
the  defendant  to  show  that  the  plaintifi*  was  legally  listed  in  the 
town  of  Waterford  for  the  year  of  1866,  but  qualified  the  rule  as 
applied  to  the  facts  of  this  case,  by  telling  the  jury  that,  if  they 
were  unable  to  find  a  balance  of  proof  either  way,  and  should 
find  the  testimony  equally  balanced  as  to  whether  the  plaintiflf 's 
principal  habitation  was  in  the  town  of  Waterford  or  Danville, 
then  they  should  give  their  intendment  in  favor  of  the  defendant^ 
and  bring  in  a  verdict  for  the  defendant,  because  it  not  appeariiig 
that  the  plaintiff  was  listed  in  the  town  of  Danville,  or  returned 
any  list  anywhere,  it  is  the  policy  of  the  law  that  every  man 
shall  pay  a  tax  somewhere ;  that  the  acts  and  evidence  that  indi- 
cate the  domicile  may  be  equivocal  and  conflicting,  so  that  if  they 
indicate  two  places  equally  as  the  domicile,  then  in  said  case,  if 
the  plaintiff  had  given  in  his  list  in  one  town  and  not  the  other, 
that  choice  would  control ;  but  as  he  did  not,  the  jury  should  in 
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such  case  presume  in  favor  of  the  town  where  he  was  in  fact  put 
in  the  list." 

Upon  the  trial  the  defendant  put  in  evidence  of  all  the  facts 
necessary  to  justify  his  taking  the  horse  of  the  plaintiflF,  except 
evidence  of  the  plaintiflF 's  residence  in  Waterford  on  the  first  of 
April,  1866,  and  his  liability  to  be  listed  there.  On  this  point  the 
defendant  claimed  that  the  plaintiflF  was  a  resident  of  Waterford. 
The  plaintiflF  claimed  that  he  was  a  resident  of  Danville,  and  not 
of  Waterford.  The  burden  of  proof,  it  is  conceded,  is  upon  the 
defendant.  The  case  standing  thus,  it  will  hardly  be  claimed, 
that  the  fact  that  the  plaintiflF  was  listed  in  Waterford,  and  the 
absence  of  all  proof  as  to  whether  he  was  listed  in  Danville  or 
riot,  would  warrant  the  jury  in  presuming  that  the  plaintiflF's  resi- 
dence was  in  Waterford,  and  that  he  was  properly  listed  there. 
That  would  be  changing  the  burden  of  proof  from  the  defendant 
to  the  plaintiflF. 

After  the  testimony  on  both  sides  is  all  in,  it  is  supposed  that 
the  evidence  on  each  side  is  exactly  balanced  by  that  of  the  other. 
It  must  be  kept  in  mind  that  the  issue  is  as  to  the  plaintiflF's  resi- 
dence in  Waterford,  and  this  the  defendant  must  establish  by  a 
fair  balance  of  testimony  to  entitle  him  to  a  verdict.  When  he 
has  put  in  his  evidence,  the  plaintiflF  puts  in  evidence  that  exactly 
balances  or  neutralizes  it,  so  that  there  is  no  preponderance  in 
favor  of  the  defense ;  the  defendant  has  failed  to  establish  the  nec- 
essary fact  by  a  fair  balance  of  proof,  and  must  fail  upon  the  tes- 
timony. The  parties  in  fact  stand  just  as  they  stood  before  the 
efvidence  was  introduced,  each  upon  his  own  claim,  each  has  put 
in  evidence  in  support  of  it,  and  the  other  has  neutralized  it,  so 
that  upon  the  evidence  the  jury  are  unable  to  find  any  fact.  In 
this  contingency  the  court  tell  the  jury  in  substance  that,  as  every 
inhabitant  of  the  state  is  bound  to  pay  a  tax  somewhere,  and  as  it 
does  not  appear  that  the  plaintiflF  had  been  listed  in  Danville  or 
anywhere  else,  and  as  he  had  been  listed  in  Waterford,  they 
should  presume  that  he  was  liable  to  be  listed  in  Waterford,  and 
bring  in  a  verdict  in  favor  of  the  defendant.  This,  we  think,  was 
error.  It  is  in  fact  changing  the  burden  of  proof  and  making  the 
question  turn  upon  the  fact  of  whether  the  plaintiflF  had  been  listed 
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elsewhere,  and  not  upon  the  fact  of  whether  he  was  rightfullj- 
listed  in  Waterford.  The  fact  that  a  man  has  not  been  listed  in 
a  town  where  he  ought  to  be,  furnishes  no  reason  for  listing  him 
in  a  town  where  he  ought  not  to  be,  neither  does  any  presumption 
arise  therefrom  in  favor  of  the  latter  town. 

The  town  that  sets  a  man  in  the  grand  list  and  proceeds  to  tax 
him,  takes  upon  itself  the  burden  and  responsibility  of  showing 
that  he  was  a  resident  of  the  town  and  liable  to  be  set  in  the  list, 
if  the  right  is  questioned. 

If  the  plaintiflF  had  given  in  his  list  in  Danville  or  any  other 
town,  it  would  have  been  a  circumstance  tending  to  show  where 
he  considered  his  residence  to  be,  but  it  would  not  be  conclusive ; 
he  might  still  be  a  resident,  and  liable  to  be  listed,  as  such,  in  an- 
other ;  but  his  omission  to  give  in  his  list  anywhere,  can  give  no 
additional  right  to  any  town  to  list  him. 

We  think  the  plaintiflF  was  entitled  to  a  charge  substantially 
as  he  requested. 

Judgment  of  the  county  court  reversed  and  case  remanded. 


Daniel  Woodward,  administrator  op  Lyman  Benson,  v.  Clar- 
issa COWDERY  AND  RtJFUS  H.  HYDE. 

[In  Chancery.] 

Mortgage. 

An  assignoo  of  a  mortgage  having  obtained  a  decree  of  foreoloflore,  and  haTlog  prom- 
ised a  sabsequent  mortgagee  that  he  might  redeem  after  the  expiration  of  the  de- 
cree, provided  the  mortgageor  failed  to  redeem,  would  be  estopped  in  equity  from 
denying  the  right  of  said  mortgagee  to  redeem ;  and  the  same  would  apply  sf  to  a 
purchaser  of  the  decree,  cognizant  of  said  mortgagee's  claim  and  right  to  rsdaem 
under  the  decree. 

But  the  purchaser  of  the  decree,  under  the  oircumstaooes  of  this  case,  after  th«  •z- 
plration  of  the  decree,  being  himself  a  subsequent  mortgagee,  thereby  redeemed  tlie 
property,  and  the  redemption  opened  the  decree,  and  secured  to  the  mortgageefl  and 
all  persoos  interested  in  the  property  their  respective  ri^ts  aooording  to  the  pri- 
ority of  their  respective  claims  in  the  premises. 
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Bill  in  Chancery.    The  bill  alleged  that  David  W.  Cowdery 
on  the  26th  of  April,  1856,  was  indebted  to  Lyman  Benson  in  the 
sum  of  $780,  specified  in  three  promissory  notes,  each  dated  April 
26, 1866,  payable  one  in  six,  one  in  twelve  and  one  in  eighteen 
months  from  date,  with  interest  annually  ;  that  in  order  to  secure 
the   payment  of  the  same  said  Cowdery  and  his  w^ife,  Clarissa 
Cowdery,  on  said  26th  of  April,  mortgaged  certain  lands  in  Roy- 
alton  to  said  Benson  ;  that  said  Benson  deceased  about  the  29th 
of  March,  1860,  and  the  orator  was  duly  appointed  administrator 
of  said  Benson's  estate  ;  that  at  the  time  of  giving  said  mortgage 
to  said  Benson  by  said  Cowdery  and  wife,  the  state  treasurer  held 
a  mortgage  of  said  lands,  previously  executed  by  said  Cowdery 
and  wife  to  the  South  Royalton  Bank,  which  said  bank  had  as- 
signed to  said  treasurer  for  banking  purposes  under  the  law  of 
this  state,  to  the  amount  of  about  $800 ;  that  said  bank  proved  to 
be  insolvent,  and  all  the  real  estate  which  had  been  mortgaged  to 
it  and  assigned  to  the  state  treasurer,  was  held  to  respond  to  the . 
redemption  of  the  bills  of  said  bank  ;  that  all  the  assets  of  said 
bank,  including  the  mortgage  of  said  lands,  were  delivered  to 
Heman  Carpenter,  who  was  duly  appointed  receiver  of  said  bank ; 
that  said  Carpenter,  in  the  name  of  the  state  treasurer,  obtained 
a  decree  of  foreclosure  of  said  mortgage  so  assigned  to  the  said 
treasurer  ;  that  said  Benson  frequently  applied  to  said  Cowdery  . 
and  requested  him  to  pay  said  decree,  and  said  Cowdery  prom- 
ised said  Benson  that  he  would  see  that  it  was  paid,  in  time ; 
that  during  the  pendency  of  the  suit  to  obtain  said  decree,  and 
during  the  time  allowed  by  said  decree  for  redemption,  said  Ben- 
son urged  said  Carpenter  to  get  his  pay  from  said  Cowdery  if 
possible,  and  informed  said  Carpenter  that  he,  Benson,  was  desir- 
ous of  redeeming  said  land  and  paying  the  decree  if  Cowdery  did 
not ;  that  said  Carpenter  then  promised  Benson  that  he  should  not 
be  injured  and  might  redeem  if  Cowdery  did  not,  and  his  rights 
should  be  protected ;  that  said  Benson,  relying  on  the  promises 
of  Carpenter  and  Cowdery,  did  not  pay  said  decree  and  redeem 
said   land,  but  after  the  time  of  redemption  had  expired,  said 
Benson  called  on  Carpenter  and  learned  that  said  decree  had  not 
been  paid  by  Cowdery,  and  Carpenter  again  assured  him  that  he, 
32 
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Benson,  might  pay  said  decree  and  he.  Carpenter,  would  receive 
from  Benson  the  money  due  on  said  decree  as  he  had  previoufily 
promised ;  that  Benson  thereupon  commenced  negotiations  to  raise 
the  money  when  he  died  suddenly ;  that  the  orator  as  administra- 
tor of  Benson's  estate  called  on  Carpenter  and  oflFered  to  pay  him 
the  money  on  said  decree,  and  asked  said  Carpenter  to  discharge 
or  assign  said  mortgage  upon  which  said  decree  was  predicated ; 
that  Carpenter  finally  promised  the  orator  that  he  would  receive 
the  money  and  discharge  or  assign  said  mortgage  in  June  follow- 
ing ;  that  the  orator  afterward  saw  Carpenter  and  offered  to  pay 
him  the  amount  due  on  said  decree,  but  he  refused  to  receive  it, 
and  refused  to  discharge  or  assign  said  mortgage  ;  that  said  Cow- 
dery  afterward  procured  Rufus  W.  Hyde  to  pay  to  said  Carpen- 
ter the  amount  due  on  said  decree,  and  said  Carpenter  thereupon 
transferred  the  decree  to  said  Hyde  ;  that  when  Hyde  paid  said 
decree,  and  long  before,  he  and  Cowdery  and  wife  were  fully  in- 
formed of  all  said  facts,  and  knew  that  Benson  had  prepared  to 
pay  said  decree,  and  that  Carpenter  had  promised,  both  before 
and  after  the  expiration  of  the  time  of  redemption,  to  receive  it, 
and  that  Benson  had  delayed  payment,  relying  on  Cowdery  and 
Carpenter's  promises ;  that  Cowdery  and  Hyde  gave  Carpenter  a 
bond  of  indemnity,  or  some  contract  to  pay  Benson's  estate  whatr 
•ever  damages  it  should  suffer,  and  that  Carpenter  informed  Hyde, 
before  Hyde  made  said  payment,  that  Benson's  mortgage  must  be 
paid  befoi:e  the  title  of  Hydo  could  be  perfected  in  the  premises ; 
that  Cowdery  and  wife  are  and  long  have  been  insolvent,  but  have 
been  since  the  date  of  said  mortage  and  still  are  in  possession  of 
said  premises  and  have  taken  the  whole  profits  to  themselves ; 
that  the  orator  has  always  been,  and  still  is,  ready  to  pay  said  de- 
cree ;  that  said  notes  are  still  unpaid,  and  a  great  amount  of  in- 
terest thereon. 

Prayer  that  said  Cowdery  and  wife  and  said  Hyde  be  ordered 
to  pay  said  notes,  or  else  said  Hyde  be  ordered  to  render  an  ac- 
count of  the  rents  and  profits  of  said  lands  for  all  the  time  since 
he  paid  said  decree,  and  that  the  orator  be  permitted  to  redeem 
said  lands  by  paying  for  said  Hyde  the  balance  of  said  decree 
after  deducting  said  rents  and  profits,  and  said  Cowdery  and  wife 
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and  said  Hyde  and  all  persons  claiming  under  them,  bo  foreclosed 
from  all  equity  of  redemption  to  said  premises  and  every  part 
thereof,  and  that  a  writ  of  possession  may  be  awarded  to  the  ora- 
tor, and  that  he  may  by  decree  hold  and  enjoy  the  promises,  etc. 

The  defendant  Hyde  in  his  answer  said,  that  at  the  time  of  the 
purchase  of  said  decree  by  him,  he  was,  and  still  is,  tho  owner  of 
the  lands  and  premises  described  in  the  orator's  bill,  and  that  he 
purchased  said  decree  and  mortgage  to  quiet  in  himself  the  title 
to  said  premises  for  his  own  benefit  exclusively  ;  denied  that,  at 
the  time  he  purchased  or  before  that  time,  he  was  informed  of  the 
intention  or  purpose  of  said  Benson,  if  he  had  any,  or  of  the 
orator,  in  relation  to  the  payment  of  said  decree,  and  denied  that 
he  had  any  knowledge  of  any  promise  of  said  receiver  to  said 
Benson,  or  to  the  orator,  or  that  he  had  any  knowledge  that 
Benson  had  delayed  payment  of  said  decree,  relying  on  any 
promise  of  said  receiver ;  denied  that  there  was  any  understand- 
ing or  agreement  at  any  time  made  by  him,  or  by  any  one  for  him, 
with  Cowdery,  in  regard  to  the  purchase  of  said  decree,  or  that 
the  purchase  was  made  by  the  procurement  of  said  Cowdery,  and 
says  there  was  no  bond  or  contract  entered  into  by  this  defendant 
to  pay  Benson's  estate  any  damages  whatever,  and  denied  that  he 
was  ever  informed  by  said  Carpenter  that  the  mortgage  of  Cow- 
dery and  wife  to  Benson  must  be  paid  before  the  title  to  the 
premises  would  be  perfect  in  this  defendant ;  admits  that  Cowdery 
and  wife  are  residing  on  said  lands  but  says  that  Cowdery  is 
managing  the  same  as  this  defendant's  agent  and  hired  servant ; 
says  that  in  the  purchase  of  said  decree  and  mortgage,  he  acted 
upon  his  own  responsibility,  without  any  contract  or  agreement 
with  Cowdery  that  the  purchase  should  enure  to  said  Oowdery's 
benefit,  and  without  any  understanding  or  intimation  from  said 
Carpenter  that  he  had  made  any  promise  to  Benson  or  the  orator 
in  relation  to  the  payment  of  said  decree  by  them  after  the  expir- 
ation of  the  same. 

As  to  the  other  matters  alleged  in  the  orator's  bill,  this  defend- 
ant admitted  the  same  or  rested  them  upon  the  orator's  proof. 

The  answer  was  traversed  and  testimony  taken  by  both  parties^. 
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£t  appeared  that  said  Carpenter  was  the  solicitor  for  the  state 
treasurer  in  the  proceedings  to  obtain  said  decree  of  foreclosure  ; 
also  that  on  the  18th  of  May,  1858,  said  Cowdery  quitclaimed 
said  lands  to  the  defendant,  Rufus  H.  Hyde,  to  secure  him  for  his 
indebtedness  to  said  Hyde  and  for  what  he  might  become  indebted 
to  him.  The  material  facts  established  by  the  testimony  are 
stated  in  the  opinion  of  the  court.* 

Dudley  (7.  DenUon^  for  the  orator. 

V.  M,  Lamb  and  A.  P.  ffuntoriy  for  the  defendants. 

The  opinion  of  the  court  was  delivered  by 

Wilson,  J.  The  principal  questions  in  this  case,  are,  1st, 
whether  the  alleged  agreement  between  Carpenter  and  Lyman 
Benson  was  entered  into  by  which  Benson  should  have  the  right 
to  redeem  the  property  after  the  expiration  of  the  time  fixed  by 
the  decree.  2d,  whether  Hyde  purchased  said  decree  and  projv 
erty  without  notice  of  the  alleged  right  of  the  estate  of  lienson 
to  redeem  the  premises,  or  whether  Hyde,  as  a  subsequent  mort- 
gagee, merely  paid  the  decree  and  thereby  redeemed  the  property 
un(ier  it  in  order  to  protect  and  save  his  subsequent  mortgage 
security. 

There  are  many  circumstances  disclosed  by  the  testimony  which 
Lave  an  important  bearing  upon  the  main  questions  in  dispute. 
It  appears  that  Carpenter  was  receiver  of  the  bank  and  so- 
licitor for  the  orator  in  the  proceeding  in  the  name  of  the  state 
treasurer  to  enforce  payment  of  the  debt  secured  by  the  mortgage 
to  the  bank.  Benson  had  a  large  claim  against  Cowdery  secured 
by  subsequent  mortgage  on  the  same  property,  and  the  property 
was  ample  security  for  both  mortgages.  Benson  had  no  security 
except  on  the  land  covered  by  the  ^ecree  on  the  bank  mortgage  ; 
Cowdery '  and  wife  were  insolvent  before  and  at  the  time  named 
in  the  decree  for  its  expiration,  and  of  all  this  Carpenter  was 
cognizant.     Carpenter,  as  receiver  of  the  bank  and  solicitor  for 

•  Tbe  papers  sent  to  the  reporter  did  not  show  what  the  decree  was,  or  when 
or  by  whom  mode.    The  bill  was  brought  in  Windsor  county. 


NOVEMBER,  1868.  601 

Woodward,  administrator,  v.  Cowdeiy  et  al. 

the  orator  in  these  proceedings,  and  while  having  control  of  the 
decree  in  question,  by  consent  of  the  parties  interested  in  that 
decree,  received  of  Hyde  the  amount  of  the  decree,  the  same  as 
he  would  have  done  if  Hyde,  or  any  other  person  interested  in  the 
redemption  of  the  property,  had  made  payment  before  the  decree 
expired.  The  nature  of  that  transaction  and  the  declarations  ol 
Carpenter  to  Woodward  upon  the  occasion  of  receiving  said  pay- 
ment from  Hyde,  aflFord  considerable  evidence  tending  to  show 
that  Carpenter  made  the  alleged  agreement  with  Lyman  Benson. 
We  think  the  evidence  shows  very  clearly  the  agreement  by  Car- 
penter with  Lyman  Benson  before  the  expiration  of  the  time  ol 
redemption,  to  receive  pay  of  him  in  satisfaction  and  discharge  of 
said  decree  as  against  said  Benson,  after  the  expiration  of  said 
time  of  redemption ;  and  that  in  consequence  of  said  agreement, 
and  relying  thereon,  said  Benson  did  not  redeem  the  property 
under  said  decree  before  its  expiration.  The  evidence  shows 
that  the  money  was  ofiFered  to  Carpenter  in  behalf  of  Benson's 
estate  in  April  or  May,  1860,  that  the  oflFer  was  repeated,  and  the 
administrator  has  always  been  ready  and  willing  to  pay  the  sam^, 
and  is  still  so,  in  satisfaction  of  said  decree  in  accordance  with 
the  agreement  between  Carpenter  and  Benson.  Carpenter,  as  re- 
ceiver of  the  bank  and  attorney  for  the  parties  interested  in  that 
mortgage  and  decree,  had  competent  authority  to  make  with  Lyr 
man  Benson  the  alleged  agreement,  and  its  validity  is  not  denied 
by  the  defendants.  Carpenter  would  in  equity  be  estopped,  if  be 
held  said  decree,  from  denying  the  right  of  Benson's  estate  to  re- 
deem the  property. 

It  is  claimed  by  the  defendants'  counsel  that  said  Hyde  stands 
in  the  situation  of  a  purchaser  of  the  legal  title  for  value  and 
without  notice  of  the  prior  equity  of  Benson's  estate.  But  the 
evidence  we  think  does  not  sustain  this  position  of  the  defendants. 
If  the  evidence  would  warrant  us  in  finding  that  Hyde  actually 
purchased  the  decree  and  obtained  the  legal  title  to  the  property, 
still  the  evidence  is  abundant  to  show  that  he  was,  before  and  at 
the  time  he  took  the  assignment  from  Carpenter,  cognizant  of  the 
claim  in  behalf  of  Benson's  estate,  and  of  the  right  in  that  estate  to 
redeem  the  property  under  that  decree,  after  its  expiration.     In 
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this  view  of  the  case,  Hyde  would  be  afifected  with  all  and  the 
same  rights  that  Benson  and  his  estate  had  against  Carpenter 
himself  at  the  time  of  the  assignment  to  Hyde,  and  Hyde  would 
be  estopped  from  denying  the  right  of  Benson's  estate  to  redeem 
the  property  in  accordance  with  the  alleged  agreement  between 
Benson  and  Cari)enter.  But  upon  the  evidence,  we  think  it  is 
clear  that  Hyde,  in  virtue  of  the  assignment  to  him  by  Carpenter, 
did  not  become  the  owner  of  the  property.  The  deed  from  the 
defendant  Cowdery  to  said  Hyde,  under  date  of  May  18, 1858, 
was  in  efifect  a  mortgage  to  secure  the  indebtedness  of  Cowdery  to 
Hyde,  and  that  indebtedness  existed  at  the  time  Hyde  took  the 
assignment  from  Carpenter.  Hyde's  mortgage  was  subsequent  to 
that  of  Benson,  and  he  was  interested  in  the  fedemption  of  the 
property,  not  only  under  the  bank  decree,  but  also  under  Benson's 
mortgage.  It  seems  to  us  that  the  transaction  between  Carpenter 
and  Hyde  was  with  reference  to  the  redemption  of  the  property 
under  that  decree  ;  it  was  the  equity  of  redemption  in,  and  not 
the  legal  title  to,  the  premises  that  constituted  the  subject  of  the 
contract  between  them.  This  being  so,  it  is  not  material  under 
the  circumstances  whether  Hyde  was  or  was  not  cognizant  of 
said  agreement  between  Carpenter  and  Benson,  at  the  time  he 
took  said  assignment.  Hyde  being  interested  as  subsequent 
mortgagee,  could,  by  consent  of  Carpenter,  redeem  the  property 
hy  paying  the  decree.  And  by  the  consent  of  Carpenter,  Hyde 
did  pay  the  decree  ;  he  redeemed  the  property  under  that  decree ; 
hut  the  redemption  opened  the  decree  and  gave  to  the  mortgagees, 
to  the  assignee  of  the  bank  or  treasurer's  decree,  and  to  all  per- 
ROUS  interested  in  the  property,  their  respective  rights  according 
to  the  priority  of  their  respective  equities  in  the  premises. 

We  are  of  opinion  that  the  orator  is  entitled  to  the  relief 
prayed  for  in  his  said  bill  of  complaint.  The  pro  forma  decree 
of  the  chancellor  is  reversed  and  the  cause  is  remanded  to  the 
court  of  chancery  with  instructions  that  a  decree  be  entered  for 
the  orator  that,  unless  the  said  Cowdery  and  wife,  or  the  said 
Hyde,  shall  elect  to  pay  and  do  pay  to  the  orator,  for  the  benefit 
of  the  estate  of  said  Benson,  the  amount  due  on  the  three  prom- 
issory notes  to  said  Benson,  secured  by  said  mortgage  as  set  forth 
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in  said  bill,  and  the  orator's  costs  of  this  suit,  within  such  time 
as  the  court  of  chancery  shall  order  and  direct,  he  the  said  orator 
be  allowed  to  redeem  the  said  property  under  said  treasurer's  de- 
cree, so  assigned  to  said  Hyde,  by  paying  the  sum  due  in  equity 
therein,  with  the  interest  thereon ;  the  rents  and  profits  of  the 
premises  since  possession  was  taken  under  the  decree  so  assigned 
to  said  Hyde,  and  the  amount  of  insurance  money  paid  for  loss 
on  buildings  embraced  in  said  mortgage,  to  be  ascertained  and  de- 
ducted from  said  last  mentioned  decree,  in  determining  the  amount 
due  said  Hyde  thereon. 
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State  op  Vermont  v.  Benjamin  D.  Peterson. 

2WaZ  by  Jury.      Appeal.       Jurisdiction.      Recorder's   Court. 

Burlington  City  Charter.    Intoxicating  Liquor.     Crimr 

inal  Law.    Evidence. 

The  ohurter  of  the  city  of  Bnrlinglpon  is  not  nnoonstitatioiial  for  the  reaiOB  thit  ^ 

nuikei  no  proTision  for  the  trial  by  Jnry  of  oaoms  in  the  Recorder's  oonrt. 
But  iti  proyidonB  which  confor  JbuU  Jurisdiction  of  criminftl  offenses  within  the  Jsri*' 

diction  of  a  Justice  of  the  peace  to  try  and  determine,  upon  the  Recorder's  eowti  ne 

unconstitutional  and  Toid. 
The  expression  in  article  10  of  the  bill  of  ris^ts,  "all  prosecutions  for  orlBiael  vt- 

lenses,"  means  all  prosecutions  for  crimes  and  misdemeanors  in  the  trill  of  whJflh 

the  "Issue  in  foot"  is  proper  for  the  cognisance  of  a  Jury. 
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A  complaint  for  beins  a  manu&oturer  of  intoxicating  liqnor  is  a  prosecution  in  the 
trial  of  irhloh  the  "  issue  in  fiict"  is  proper  for  the  cognisance  of  a  Jnry. 

The  Aramers  of  the  constitution  intended  to  secure  to  the  aooased,  in  all  prosecutions 
for  criminal  offenses,  the  right  of  trial  by  Jury,  and  the  constitution  does  not  allow 
Anal  jurisdiction  of  a  criminal  offense,  proper  for  the  cognizance  of  a  jury,  to  be 
conferred  upon  a  court  in  which  the  right  of  trial  by  a  common  law  jury  is  not 
secured  and  allowed  to  the  accused. 

The  provis  ons  of  the  constitution  of  1793,  and  the  course  of  legislation  in  this  state 
before  and  since  that  time,  leare  no  doubt  that  the  people  have  regarded  all  crim- 
inal causes  as  proper  for  the  cognizance  of  a  jury. 

The  word  jury,  as  used  in  the  constitution,  means  a  common  law  Jury  of  twelve  men. 

The  tUeta  in  the  cases.  State  v.  CorUtHf  in  re,  Doujkerty,  and  State  v.  FreemoAf  27  Vt., 
in  regard  to  conferring  final  jurisdiction  in  criminal  causes  upon  a  justice  or  police 
court  to  try  and  determine  such  causes  without  the  intervention  of  a  jury,  disap- 
proved. 

On  trial  of  a  complaint  for  being  a  manufacturer  of  intoxicating  liquor,  it  was  held 
proper  to  inquire  of  a  witness,  in  the  employ  of  the  respondent  as  teamster,  to  whom 
he  had  delivered  the  liquor  manufactured  by  the  respondent. 

A  question  being  put  to  a  witness  whether  he  had  purchased  strong  beer  of  the  re- 
spondent, this  being  the  article  which  the  testimony  tended  to  show  the  respondent 
was  mannflfccturing,  the  witness  declining  to  reply  on  the  ground  that  the  answer 
would  tend  to  criminate  himself,  the  court  properly  held  that  it  would  not,  and  that 
he  should  answer  the  question. 

aeJd,  also,  proper  to  asic  a  witness,  who  was  a  druggist,  to  whom  some  of  the  beer 
flpom  the  respondent's  brewery  was  shown,  what  such  beer  was  called. 

But  it  was  held  improper  to  inquire  of  a  witness,  who  had  testified  that  strong  beer 
was  intoxicating,  but  that  he  did  not  Judge  firom  his  own  experience,  ''Is  strong 
beer  reputed  to  be  intoxicating  ?*' 

Complaint  by  the  grand  juror  of  the  city  of  Burlington  against 
the  respondent  for  being  a  manufacturer  of  intoxicating  liquor  in 
said  city.     Plea,  not  guilty.     Trial  by  the  court. 

The  evidence  on  both  sides  showed  that  the  respondent  carried 
on  a  brewery  in  said  city  of  Burlington,  and  that  therein  he  was 
engaged  in  the  manufacture  of  beer.  The  prosecution  introduced 
evidence  tending  to  show  that  the  beer  there  manufactured  was  in- 
toxicating, while  the  evidence  on  the  part  of  the  respondent 
tended  to  show  the  contrary. 

Many  witnesses  were  examined,  both  in  behalf  of  the  prosecu- 
tion and  defense ;  and  a  witness  (William  Davis)  introduced  on 
the  part  of  the  prosecution,  testified  that  he  was  employed  by  the 
respondent  as  a  teamster  in  connection  with  the  brewery,  and  that 
his  business  was,  in  part,  to  carry  away  the  beer  made  there. 
The  prosecution  inquired  of  the  witness :  "  To  what  parties  have 
you  delivered  this  beer  ?"  To  this  question  the  respondent  ob- 
jected, but  the  court  overruled  the  objection,  and  the  witness  an- 
swered the  question,  stating  "  that  he  did  not  remember  one  place 
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where  he  delivered  the  beer,  that  a  good  deal  of  it  goes  across 
the  lake."  To  the  admission  of  this  testimony  the  i*espondent 
excepted. 

Another  witness  (Luman  A.  Drew)  introduced  by  the  prosecu- 
tion, having  testified  that  strong  beer  was  intoxicating,  but  did 
not  judge  from  his  own  experience,  was  inquired  of  by  the  pros- 
ecuting attorney :  "Is  strong  beer  reputed  to  be  intoxicating?" 
To  this  question  the  respondent  objected,  but  the  court  overruled 
the  objection,  and  the  witness  testified  that  it  was.  To  the  ad- 
mission of  this  testimony  the  respondent  excepted.  In  the  course 
of  his  examination,  by  the  prosecuting  attorney,*  this  witness 
(Drew)  stated  that  strong  beer  was  made  in  the  respondent's 
brewery.  The  counsel  for  the  respondent  then,  and  before  the 
prosecuting  attorney  had  finished  his  examination  of  the  witness, 
interrupted  the  witness  as  he  was  testifying,  and  asked  him  if  he 
was  testifying  from  personal  knowledge  or  from  hearsay  and  ru- 
mor ?  The  prosecuting  attorney  objected  to  the  inquiry  while  he 
was  examining  the  witness,  and  the  court  sustained  the  objection, 
remarking  to  the  respondent's  counsel  that  he  would  have  the  op- 
portunity on  his  cross-examination  of  the  witness.  To  which  the 
respondent  excepted. 

The  prosecution  called  a  witness  (Thos.  D.  Rhodes)  who  was 
sworn,  and  inquired  of  him  if  he  ever  purchased  strong  beer  of 
the  respondent.  To  this  question  the  witness  declined  to  reply, 
on  the  ground  that  the  answer  would  tend  to  criminate  himself. 
The  court  decided  that  the  answer  would  not  tend  to  criminate 
the  witness,  and  that  he  considered  the  inquiry^  a  proper  one  to 
make,  and  that  it  was  proper  he  should  answer  the  question.  To 
this  decision  the  respondent  excepted. 

The  witness,  under  this  direction  of  the  court  and  because  so 
directed,  answered,  that  he  did  purchase  one  half  barrel  of  strong 
beer  of  the  respondent,  about  nine  months  ago,  and  it  was  deliv- 
ered to  him  at  the  Rutland  &  Burlington  depot  in  Burlington. 
To  the  admission  of  this  testimony  the  respondent  objected,  but 
the  court  admitted  it.    To  which  the  respondent  excepted. 

Edgar  Burritt,  a  druggist,  was  introduced  by  the  prosecutiofi 
«s  a  witness,  and  was  shown  a  bottle  of  beer,  taken  in  connection 
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with  other  bottles  and  casks  of  beer  from  the  respondent's  brew- 
cry,  under  a  seizure  made  a  few  weeks  previous  to  the  commence- 
ment of  this  prosecution,  and  was  asked  by  the  prosecuting 
attorney  what  that  liquid  was.  The  witness  replied,  that  it  was 
some  sort  of  sour  hop  beer,  and  that  he  did  not  know  whether  it 
was  strong  beer  or  small  beer.  The  prosecution  then  inquired 
what  such  beer  was  called.  To  this  question  the  respondent  ob- 
jected, but  the  court  allowed  the  inquiry,  to  which  the  respondent 
excepted.  The  witness  replied  that  some  would  call  it  beer,  and 
some  strong  beer.  To  the  admission  of  this  answer  the  respond- 
ent objected,  but  the  court  admitted  it.  To  which  the  respondent 
excepted. 

The  court,  upon  all  the  testimony,  found  the  respondent  guilty. 

The  respondent,  thereupon,  seasonably  demanded  an  appeal 
from  the  judgment  of  the  court  to  the  county  court  for  Chittenden 
county,  and  tendered  to  the  recorder  his  fees,  and  due  and  sufiBi- 
cient  security  for  such  appeal,  in  accordance  with  the  statute  on 
that  subject.  But  the  court  decided  that  no  appeal  lay  to  the 
county  court,  from  this  court,  in  police  trials  of  a  criminal  nature, 
and  therefore  refused  to  allow  the  appeal.  To  which  decision  the 
respondent  excepted. 

Judgment  was  rendered  August  2, 1867,  David  Read,  Re- 
corder. 

Hard  ^  Shaw^  for  the  respondent,  maintained  that  the  police 
court  had  no  jurisdiction  of  this  prosecution,  because  by  the  char- 
ter of  the  city  of  Burlington,  by  which  that  court  was  created,  no 
provision  is  made  for  the  trial  of  causes  in  that  court  by  a  jury 
of  twelve  men,  and  the  judgment  of  the  court  in  criminal  cases, 
within  the  jurisdiction  of  a  justice  of  the  peace  to  try  and  de- 
termine, is  expressly  declared  to  be  final.  No  appeal  being  al- 
lowed to  the  county  court,  the  respondent  was  entirely  precluded 
from  having  a  trial  by  jury.  The  right  to  such  a  trial  being  se- 
cured by  the  constitution  of  the  state,  the  charter  of  Burlington, 
in  so  far  as  it  confers  final  jurisdiction  in  criminal  causes  upon 
the  police  court,  is  unconstitutional  and  void. 

In  the  course  of  the  argument  in  support  of  this  proposition, 
the  following  authorities  were  cited:     Beers  y.  Beers,  4  Conn., 
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535 ;  Lincoln  v.  Smith  et  al.^  27  Vt.,  328;  SuUivmi  v.  Adam$,  3 
Gray,  476 ;  Plimpton  v.  Somerset,  33  Vt.,  283 ;  Stat^  v.  Bren- 
nan^s  Liqitors,  25  Conn.,  278;  Jones  v.  Robbins,  8  Gray,  329; 
Greene  v.  Briggs,  1  Curtis's  Cir.  Ct.,  311 ;  Steuart  v.  Baltimore^ 
7  Md.,  600 ;  JohnsorCs  Case,  1  Green.  (Maine),  230 ;  Saco  v. 
Wentworth,  37  Maine,  165 ;  People  v.  Kennedy,  2  Parker's  Grim. 
Cases  (N.  Y.),  312 ;  PeopU  v.  Carroll,  3  iJ.,  22  ;  People  v.  Toyn- 
bee,  13  N.  Y.,  378,  426,  456-458  ;  Warrm  v.  Mayor  of  Charles 
town,  2  Gray,  84  ;  Fisher  v.  McOirr,  1  Gray,  1 ;  State  v.  Wheeler, 
25  Conn.,  290. 

Leverett  B.  Englesby,  state's  attorney,  for  the  state. 

The  opinion  of  the  court  was  delivered  by 

Wilson,  J.  This  was  a  complaint  by  the  grand  juror  of  the 
city  of  Burlington  against  the  respondent  for  being  a  manufac- 
turer of  intoxicating  liquor  in  that  city,  contrary  to  law.  The 
case  was  tried  before  the  recorder's  court,  upon  plea  of  not 
guilty.  Several  exceptions  were  taken  by  the  respondent  to  the 
rulings  of  the  court  admitting  testimony  against  him,  and  excep- 
tion was  also  taken  to  the  decision  of  the  recorder  which  denied 
the  respondent  an  appeal  from  the  judgment  of  that  court  to  the 
county  court.  The  charter  by  which  the  police  court  of  that  city 
was  created  made  no  provision  for  the  trial  of  causes  in  that  court 
by  a  jury  of  twelve  men ;  it  made  the  judgment  of  the  court  final 
in  criminal  causes  within  the  jurisdiction  of  a  justice  to  try  and 
determine,  and  allowed  no  appeal  to  the  county  court.  The  main 
question  is  as  to  the  constitutionality  of  these  provisions  of  the 
charter.  The  respondent  claims  that  the  right  to  a  trial  by  a  jury 
of  twelve  men  is  secured  to  him  by  the  constitution  of  the  state, 
and  that  the  charter,  in  so  far  as  it  confers  final  jurisdiction  uk 
criminal  causes  upon  the  recorder's  court  without  the  right  to  trial 
by  jury  or  appeal,  is  unconstitutional  and  void.  It  appears  that 
the  charter  was  amended  in  1867,  by  which  amendment  the  right 
of  appeal  is  given  where  the  fine  imposed  exceeds  110,  yet  the 
question  presented  for  adjudication  is  important  to  these  parties, 
and  perhaps  otherwise  important,  especially  as  the  principle  in- 
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Tolved  tests  the  constitutional  power  of  the  legislature  to  enact 
laws  affecting  the  right  of  trial  by  jury  in  prosecutions  for  crim- 
inal offenses.  The  tenth  article  of  the  bill  of  rights  provides 
"  that  in  all  prosecutions  for  crimiual  offenses,  a  person  hath  a 
right  to  be  heard  by  himself  and  his  counsel ;  to  demand  the  cause 
and  nature  of  his  accusation ;  to  be  confronted  with  the  witnesses  ; 
to  call  for  evidence  in  his  favor,  and  a  speedy  public  trial  by  an 
impartial  jury  of  the  country,  without  the  unanimous  consent  of 
which  jury  he  can  not  be  found  guilty ;  nor  can  he  be  compelled 
to  give  evidence  against  himself;  nor  can  any  person  be  justly  de- 
prived of  his  liberty,  except  by  the  laws  of  the  land,  or  the  judg- 
ment of  his  peers."  It  is  claimed  by  the  government  attorney 
that  the  provisions  of  that  article  have  no  reference  to  trials  for 
minor  offenses  affecting  the  police  of  the  state  merely,  and  that 
the  exclusive  control  and  regulation  of  such  offenses  is,  by  the 
fifth  article  of  the  bill  of  rights,  secured  to  the  legislature  of  the 
state.  The  fifth  article  provides  '*  that  the  people  of  this  state, 
hy  their  legal  representatives,  have  the  sole  inherent  and  exclu- 
sive right  of  governing  and  regulating  the  internal  police  of  the 
state."  It  is  doubtless  true  that  the  offense  charged  against  the 
respondent  comes  within  the  regulation  of  the  police  of  the  state, 
the  control  of  which  belongs  to  the  legislature  under  such  re- 
strictions as  are  imposed  by  other  provisions  of  the  constitution. 
In  England,  almost  from  the  commencement  of  her  criminal  ju- 
risprudence, and  in  this  country,  ever  since  the  foundation  of  the 
government,  justices  of  the  peace  and  police  courts  have,  by  acts 
of  parliament  or  the  state  legislature,  had  and  exercised  jurisdic- 
tion in  criminal  causes  in  prosecutions  for  minor  offenses,  to  try 
and  determine  them  upon  complaints  of  town  grand  jurors  and 
other  informing  officers,  without  the  intervention  of  a  common 
law  jury  of  twelve  men.  By  several  acts  of  parliament,  a  sum- 
mary proceeding  was  instituted  for  the  conviction  of  offenders  for 
minor  offenses  and  inflicting  of  certain  penalties  created  by  those 
acts.  In  these  there  is  no  intervention  of  a  jury,  but  the  party  is 
acquitted  or  condemned  by  the  suffrage  of  such  person  only  as 
the  statute  had  appointed  for  his  judge.  These  summary  convic- 
tions, though  allowed  before  justices  of  the  peace  in  some  cases  in 
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England,  were  not  known  to  the  common  law,  except  in  case  of 
contempt.     The  courts  of  common  law  in  England  have  thrown  in 
some  checks  upon  these  summary  convictions,  and  they  have  been 
regarded  by  eminent  English  judges  as  a  departure  from  the  prin- 
ciples insisted  on  by  magna  charta  in  respect  to  the  mode  of  trial. 
Judge  Blackstone,  referring  to  some  of  the  mischievous  conse- 
quences growing  out  of  summary  proceedings  in  the  administra- 
tion of  criminal  law  by  a  single  magistrate,  says :  "  and  from 
these  ill  consequences  we  may  collect  the  prudent  foresight  of 
our  ancient  lawgivers,  who  suffered  neither  the  property  nor  the 
punishment  of  the  subject  to  be  determined  by  the  opinion  of  any 
one  or  two  men,  and  we  may  also  observe  the  necessity  of  not  de- 
viating any  further  from  our  ancient  constitution  by  ordaining  new 
penalties  to  be  inflicted  upon  summary  convictions."     In  our  own 
state,  ever  since  the  adoption  of  the  constitution,  certain  minor 
offenses  have  been  cognizable  by  a  justice  of  the  peace,  to  hear 
and  determine  such  causes  without  the  intervention  of  a  jury  of 
twelve  men.    It  has  been  found  that  these  inferior  courts,  when 
their  proceedings  are  regulated  and  governed*  by  laws  which  ul- 
timately secure  all  constitutional  rights,  are  indispensable  to  the 
interests  of  the  subject  or  citizen,  by  doing  him  speedy  justice  and 
saving  him  from  the  expense  and  delay  of  prosecutions  by  indict- 
ment or  information  in  cases  where  the  accused  does  not  desire  or 
claim  the  benefit  of  a  trial  by  jury.    The  practical  construction 
of  the  bill  of  rights  which  has,  by  the  general  consent  and  ac- 
quiescence of  the  people  and  sanction  of  our  courts  ever  since  the 
adoption  of  the  constitution,  given  to  justice  and  police  courts  the 
power  to  try  and  determine  prosecutions  for  minor  offenses,  is  of 
great  force,  in  view  of  which  and  of  the  principles  on  which  it  i« 
founded,  it  is  quite  clear  that  the  charter  is  not  unconstitutional 
because  it  makes  no  provision  for  trial  by  jury.     The  more  im- 
portant inquiry  is,  whether  the  charter  is  unconstitutional  in  so 
far  as  it  confers  final  jurisdiction  in  criminal  causes  upon  the  po- 
lice court  in  which  no  constitutional  provision  has  been  made  for 
trial  by  jury.     In  order  to  determine  this  question,  some  further 
consideration  of  the  tentli  article  of  the  bill  of  rights,  of  other 
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constitutional  provisions,  and  of  the  nature  of  the  offense  charged 
and  its  penalty,  becomes  necessary. 

The  expression  in  article  10,  "  all  prosecutions  for  crimhial  of- 
fensesy^^  means  all  prosecutions  for  crimes  or  misdemeanors  in  the 
trial  of  which  the  "  issue  infacV^  is  proper  for  the  cognizance  of 
a  jury.  A  crime  or  misdemeanor  is  an  act  committed  or  omitted 
in  violation  *of  a  public  law  either  forbidding  or  commanding  it. 
1  Black.  Com.,  4.  This  general  definition  comprehends  both 
crimes  and  misdemeanors  which,  properly  speaking,  are  mere 
synonymous  terms,  though  in  common  usage  the  word  "  erme"  is 
made  to  denote  such  offenses  as  are  of  a  deeper  and  more  atro- 
cious dye,  while  small  faults  and  omissions  of  less  consequence 
are  comprised  under  the  gentler  name  of  "  misdemeanors"  only. 
4  Black.  Com.,  4.  In  the  English  law,  misdemeanor  is  generally 
used  in  contradistinction  to  felony y  and  misdemeanors  comprehend 
all  indictable  offenses  which  do  not  amount  to  felony.  Section  2 
of  article  4  of  the  Constitution  of  the  United  States  contains  the 
expression,  "  treason^  felony  or  other  crimes.^^  In  that  expression 
the  words  "or  other  crimes^^  evidently  mean  a  misdemeanor. 
Criminal  offenses  mean  simply  offenses.  Crimes  include  all  of- 
fenses, and  offenses  include  all  crimes,  whether  felonies  or  misde- 
meanors. A  misdemeanor  is  an  offense  against  the  public,  pun- 
ishable by  fine  or  imprisonment  in  a  county  jail,  or  both  of  said 
penalties,  and  in  this  respect  is  distinguishable  from  a  felony  or 
infamous  crime,  which  subjects  the  perpetrator  to  the  punishment 
of  death  or  imprisonment  in  a  state  prison.  Crime  and  misde- 
meanor in  other  respects  are  synonymous.  It  is  said  that  the 
word  "  crime"  has  no  technical  meaning  in  the  law  of  England, 
but  when  it  has  a  reference  to  positive  law  it  comprehends  those 
acts  which  subject  the  offender  to  punishment.  In  positive  laws 
those  acts  are  denominated  private  injuries  for  which  the  law 
has  provided  only  retribution  or  a  compensation  in  damages,  but 
when  from  experience  it  is  discovered  that  this  is  not  sufficient 
to  restrain  within  moderate  bounds  certain  classes  of  injuries,  it 
then  becomes  necessary  for  the  legislative  power  to  raise  them  into 
crimes  and  to  endeavor  to  repress  them  by  the  terror  of  punish- 
ment.    It  is  clear  that  the  legislature  has  power  to  enact  all  laws 
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essential  to  the  protection  of  the  lives,  limbs,  health,  morals  and 
comfort  of  the  people  and  the  protection  of  their  property.  By 
this  legislative  power  an  act,  indifferent  in  and  of  itself  except  as 
it  operates  as  an  inducement  to  the  commission  of  acts  which  di- 
rectly or  indirectly  affect  the  lives,  health,  comfort  and  quiet  of 
the  people,  may  be  raised  to  a  crime  and  subject  the  perpetrator 
of  it  to  severe  penalty. 

The  manufacture  of  intoxicating  liquor  is  the  source  of  intem- 
perance. Intemperance,  the  legitimate  consequence  of  the  use  of 
intoxicating  liquor  as  a  drink,  has  been  and  is  the  source  of  in- 
numerable evils  to  individuals  and  society,  and  productive  of 
more  wretchedness  and  crime  than  any  other  cause.  This  being 
so,  the  act  of  our  legislature  entitled  an  act  "to  prevent  the 
traflSc  in  intoxicating  liquors  for  the  purpose  of  drinking,"  pro- 
hibits the  manufacture  of  such  liquors  and  renders  the  violators 
of  its  provisions  subject  to  public  and  severe  punishment.  The 
act  provides  that  the  manufacturer  of  intoxicating  liquor  shall, 
for  the  first  offense,  forfeit  and  pay  the  sum  of  one  hundred  dol- 
lars and  costs  of  prosecution;  for  the  second  and  every  subse- 
quent conviction,  he  shall  pay  two  hundred  dollars,  and  on  being 
convicted  thereof  the  third  or  any  subsequent  time,  he  shall  be 
imprisoned  in  the  county  jail  not  less  that  four  nor  more  than 
twelve  months ;  that  such  forfeiture  and  payment  is  to  be  recovered 
and  such  penalty  to  be  inflicted  upon  complaint,  information  or 
indictment.  The  act,  in  terms,  makes  the  manufacture  of  intoxi- 
cating liquor  an  offense,  an  indictable  offense. 

Is  the  188216  in  fact,  upon  plea  of  not  guilty,  "  proper  for  the 
cognizance  of  a  jury  ?"  This  question  must  depend  upon  the  na- 
ture of  the  offense,  its  forfeiture  and  penalty,  and  the  object 
sought  by  the  prosecution.  Independent  of  the  statutory  pi-ohibi- 
tions,  the  mere  act  of  manufacturing  intoxicating  liquors,  (if  they 
are  not  used),  incurs  no  guilt  or  wrong  except  that  arising  from 
the  loss  occasioned  by  the  manufacture  of  an  article  not  needed. 
The  act  of  1852  is  properly  entitled  an  act  "  to  prevent  the  traffic 
in  intoxicating  liquors  for  the  purpose  of  drinking."  The  mis- 
chief results  from  the  use  of  such  liquors  as  a  drink.  The  chief 
objects,  then,  of  the  prohibition  as  to  the  manufacture,  are  to  pre- 
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vent  or  remove  inducements,  temptations  and  opportunities  for  un- 
authorized traffic  in  such  liquors,  to  prevent  their  unnecessary  use, 
and  thereby  to  protect  the  people  in  the  enjoyment  of  their  civil, 
political  and  religious  rights.     The  judgment  of  the  law-making 
power,  as  to  the  nature  of  the  oflfense  of  manufacturing  intoxicat- 
ing liquors  contrary  to  law,  is  sufficiently  indicated  by  the  for- 
feiture  and   penalty  incurred.      Judging,  therefore,   from   the 
destructive  consequences  which  too  often  result  from  the  unre- 
strained manufacture  of  such  liquors,  and  by  the  penalty  annexed 
to  the  offense,  it  can  upon  no  principle  or  pretence  be  called  a 
petty  offence,  even  if  in  such  the  person  accused  could  be  deprived 
of  a  trial  .by  a  constitutional  jury,  which  I  deny.    This  prosecu- 
tion is  strictly  a  proceeding  in  personam^  involving  the  truth  of 
the  accusation,  and  for  the  recovery  of  the  forfeiture  and  infliction 
of  the  penalty.    The  leading  question  to  be  determined,  viz.,  the 
guilt  or  innocence  of  the  respondent,  is  fit  and  proper  to  be  tried 
by  a  jury,  according  to  the  rules  of  the  common  law.    The  pros- 
ecution is  proper  for  the  cognizance  of  a  jury,  by  reason  of  the 
sum  forfeited  upon  conviction ;  it  is  also  proper  for  the  cognizance 
of  a  jury,  because  it  involves  the  personal  liberty  of  the  respond- 
ent.   The  distinction  between  high  crimes  and  those  minor  offenses, 
usually  denominated  misdemeanors,  is  important  in  respect  to  the 
degree  of  guilt  and  the  penalties  respectively  incurred,  in  regulat- 
ing the  jurisdiction  of  courts  in  which  prosecutions  for  criminal 
offenses  may  be  commenced,  and  the  form  in  which  the  different 
offenses  may  or  shall  be  presented  for  trial,  but  it  is  not  the  cri- 
terion as  to  the  fitness  of  the  issue  for  the  cognizance  of  a. jury. 
Under  article   5  of  the  bill  of  rights,   all   regulations  of  the 
internal  police  of  the  state  must  be  created  and  authorized  solely 
by  the  legislature,  either  by  direct  legislation  or  by  delegated 
power  given  by  the  legislature  to  municipal  corporations  to  pass 
ordinances  and  by-laws.     The  regulations  for  preliminary  pro- 
ceedings in  all  prosecutions  for  criminal  offenses  may  be,  in  a 
certain  sense,  regarded  as  police  regulations,  yet  the  mere  fact 
that  prosecutions  for  minor  offenses  come  more  particularly  within 
such  regulations,  does  not  determine  whether  the  issue  is  proper 
88 
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for  the  cognizance  of  a  jury,  nor  whether  the  right  to  a  trial  by 
jury  is  secured  by  the  constitution. 

Holding  this  prosecution  to  be  one  "  proper  for  the  cognizance 
of  a  jury,"  we  are  led  to  inquire  whether  the  right  of  a  trial  by 
jury  is,  by  the  constitution,  guaranteed  to  the  respondent  ? 

It  would  seem  that  the  words  in  the  10th  article  of  the  bill  of 
rights,  in  respect  to  trial  by  jury,  are  broad  enough  to  include 
the  case  at  bar.  But  this  right  does  not  depend  solely  upon  the 
provisions  of  that  article.  The  provisions  of  article  ten  were 
embraced  in  the  first  constitution  of  this  state,  adopted  July 
2,  1777.  The  13th  article  of  the  bill  of  rights  in  that  constitu- 
tion is,  "  that  in  controversies  respecting  property,  and  in  suits 
between  man  and  man,  the  parties  have  a  right  to  trial  by  jury, 
which  ought  to  be  held  sacred."  The  first  ten  articles  in  addition 
to,  and  amendment  of  the  constitution  of  the  United  States,  were 
proposed  in  1789,  and  were  finally  ratified  on  the  15th  day  of 
December,  1791.  While  those  amendments  were  pending  before 
congress,  the  right  of  trial  by  jury  was  discussed  thoroughly  by 
the  first  jurists  and  statesmen  of  the  land,  both  in  and  out  of 
congress,  in  which  the  ablest  jurists  and  legislators  of  our  own 
state  participated,  producing  in  the  minds  of  the  people  the  con- 
viction and  judgment  that  trials  by  jury,  in  all  cases  "  proper  for 
the  cognizance  of  a  jury,"  should  be  made  of  universal  appli- 
cation. Therefore,  the  present  constitution  of  this  state  (article 
12)  which  was  adopted  in  1793,  provides  ''that  when  any 
issue  in  fact,  proper  for  the  cognizance  of  a  jury,  is  joined  in  a 
court  of  law,  the  parties  have  a  right  to  trial  by  jury,  which 
ought  to  be  held  sacred."  By  the  very  language  of  this  article, 
the  right  of  trial  b)^  jury  is  made  of  universal  application  where 
the  issue  is  proper  for  their  cognizance.  The  right  of  trial  by 
jury  is  made  to  depend  upon  the  fitness  of  the  issue  for  this  mode 
of  trial,  and  not  upon  the  question  whether  the  parties  can  en^'oy 
that  right  in  the  court  which  first  takes  cognizance  of  the  issue. 
Article  6,  of  the  amendments  to  the  constitution  of  the  United 
States,  provides  that  "  in  all  criminal  prosecutions,  the  accused 
shall  enjoy  the  right  to  a  speedy  and  public  trial  by  an  impartial 
jury."     This  article,  it  is  believed,  has  always  been  construed  to 
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include  prosecutions  for  every  grade  of  ofiFense  where  the  pro- 
ceedings are  in  personam.  And  although  it  has  been  held  that 
the  provisions  of  the  constitution  of  the  United  States,  so  far  as 
they  relate  to  trial  by  jury,  have  no  application  to  the  legislative 
powers  of  state  governments,  we  may  infer  that  the  framers  of 
our  state  constitution  intended  its  provisions  should  be  in  con- 
formity to  the  federal  constitution,  in  respect  to  trials  by  jury. 
Section  4,  of  our  state  constitution,  provides  that  courts  of  jus- 
tice shall  be  maintained  in  every  county  in  the  state.  By  this 
section  of  the  constitution,  relating  to  county  and  supreme  coui-ts, 
and  by  article  5  of  the  bill  of  rights,  relating  to  the  internal 
police  of  the  state,  it  was  and  is  made  the  duty  and  the  right  of 
the  legislature  to  create  such  courts  as  the  interests  of  the  people 
and  the  proper  administration  of  justice  require.  It  is  plain  from 
the  provisions  of  the  constitution  that  its  framers  understood  that 
justice,  and  police  courts,  with  limited  jurisdiction,  as  well  as 
county  and  supreme  courts  of  general  jurisdiction,  would  be  con- 
stituted and  maintaiued ;  and  ever  since  the  foundation  of  the 
government,  courts  of  limited  as  well  as  courts  of  general  juris- 
diction have  existed  for  the  trial  of  both  civil  and  criminal  causes. 
A  justice  of  the  peace  is  authorized  to  try  and  determine  prose- 
cutions for  minor  offenses  within  his  jurisdiction ;  and  empowered 
to  cause  to  be  apprehended  and  committed  to  prison,  or  bound 
over  with  sufficient  sureties  for  trial  by  the  county  court,  all  per- 
sons charged  with  crime  exceeding  his  jurisdiction  to  try.  In 
some  prosecutions  for  criminal  offenses,  the  offense  charged  is  in 
terms  within  the  jurisdiction  of  a  justice  to  try  and  determine ; 
while  in  prosecutions  for  other  criminal  offenses  the  jurisdiction 
of  the  justice  is  to  be  determined  on  preliminary  examination  of 
the  proofs  as  to  the  value  of  the  property,  or  the  nature  and 
extent  of  the  injury,  or  aggravation  of  the  offense.  When  the 
justice  shall  have  decided  to  take  jurisdiction  of  the  cause, 
the  respondent  is  entitled  to  such  mode  of  trial  as  the  law  pro- 
vides for  in  a  justice  court ;  that  is,  by  the  justice  or  by  a  jury 
of  six  men.  But  however  much  the  respondent  may  desire  a 
trial  before  the  justice  by  a  common  law  jury  of  twelve  men, 
he  can  have  no   such  trial  there,  because  the  law  makes  no 
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provision  for  the  trial  of  any  cause  before  a  justice  court  by 
a  jury  of  more  than  six  men.     Since  the  first  institution  of  jus- 
tice courts  their  jurisdiction  has  been  extended,  both  in  civil  and 
criminal  causes  ;  yet  in  many  of  the  disputable  causes  triable  be- 
fore that  court,  the  matters  and  sum  in  demand  and  the  rights 
involved  are  so  small,  or  of  such  a  nature,  that  neither  the  private 
interests  of  the  parties,  nor  the  due  administration  of  public  jus- 
tice, have  required,  or  would  justify,  a  law  subjecting  the  parties 
qr  the  government  to  the  expenses  of  a  trial  by  a  jury  of  twelve 
men,  in  a  justice  or  police  court,  especially  when,  by  giving  the 
right  of  appeal  to  a  court  which  tries  cases  by  a  common  law 
jury,  all  constitutional  rights  can  be  secured  to  and  enjoyed  by 
the  parties  on  the  final  trial  of  the  issue.    In  the  majority  of  the 
causes  triable  before  justice  and  police  courts,  the  parties  could  de- 
sire no  other  mode  of  trial  there  than  is  provided  and  secured  to 
them  by  law ;  and  although  the  right  of  appeal  has  been  almost 
universally  preserved,  it  has  been  found  that  but  few  of  the  many 
causes  tried  before  these  inferior  courts  are  carried  into  the 
county  court.     While  all  this  is  true  as  to  very  many  matters 
within  the  jurisdiction  of  justice  and  police  courts,  it  will  not 
be  forgotten  that  many  matters  within  their  jurisdiction  involve 
important  interests  and  rights,  affecting  property,  reputation,  and 
the  liberties  of  the  people.     Tlie  importance  of  these  interests 
and  rights  should  not  be  diminished  by  the  fact  that  original  juris- 
diction of  them  is  given  to  inferior  courts  which  do  not  try  causes 
by  jury,  or  in  which  the  parties  can  have  a  trial  by  a  jury  of  only 
six  men.     It  is  obvious  I  think  that,  neither  the  limitation  as  to 
the  number  of  the  jury  in  a  justice  court,  nor  the  manner  of  se- 
lecting them,  nor  the  place  from  which  the  law  provides  they 
shall  be  selected,  would  allow  final  jurisdiction  in  criminal  causes 
to  be  conferred  upon  such  court.     It  will  be  conceded  that  in 
order  to  command  the  acquiescence  of  the  people  in  the  verdict 
of  a  jury  as  well  as  the  judgment  of  the  court,  effectual  provision 
should  be  made  to  guard  against  every  inlet  to  corruption,  and 
against  the  admission  of  those  to  sit  on  the  trial  who  may  be  sul)- 
ject  to  prejudices  or  interested  views  in  their  decisions.     The 
law  provides  for  no  stated  terms  of  court  to  be  holden  by  a  justice 
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of  the  peace.  The  prosecutor  in  criminal  causes  generally  selects 
the  justice  before  whom  the  accused  must  be  tried.  He  is  ar'- 
rested  and  brought  forthwith  before  the  justice  signing  the  warranty 
and  if  he  shall  desire  a  trial  by  a  jury  of  six  men  before  th6 
justice,  he  can  have  that  mode  of  trial.  But  it  will  be  seen  that 
by  section  44  of  chapter  31  of  the  General  Statutes,  the  selection 
of  a  jury  in  a  justice  court  is,  to  a  very  great  extent,  committed 
to  the  judgment  and  discretion  of  the  constable  or  other  oflScer 
appointed  to  write  the  ballots  and  draw  them  from  the  box.  If 
the  accused  has  any  knowledge  of  the  inhabitants  of  the  town  ot 
vicinity  from  which  the  jury  are  to  be  taken,  he  can  have  no 
knowledge  in  regard  to  the  names  written  on  the  ballots  in  the 
box  until  they  have  been  severally  drawn  ;  and  when  a  ballot  is 
drawn,  he  must  accept  the  person  whose  name  is  drawn  or  challenge 
him  in  ignorance  of  the  remaining  names  from  which  the  jury  or  th6 
remainder  of  them  must  be  taken.  It  is  quite  clear  that  under 
the  existing  provisions  for  selecting  a  jury  in  a  justice  court,  the 
accused  can  have  no  such  notice  of  the  jury,  and  of  their  suffi- 
ciency or  insufficiency,  characters,  connections  and  relations  aS 
would  enable  him  to  challenge  them  upon  just  cause.  The  officer, 
in  selecting  the  jury  for  the  trial  of  a  cause  before  a  justice,  meif 
have  acted  in^partially,  and  the  jury  selected  and  empanelled 
may  be  impartial,  yet  the  manner  in  which  they  are  selected  and 
the  fact  that  they  are  taken  from  the  vicinity  in  which  it  is  alleged 
the  offense  was  committed,  and  exposed  as  they  may  have  been  to 
the  influence  of  the  interested  passions  of  the  person  or  persons 
injured  by  the  act  complained  of,  create  feelings  of  insecurity  ai^ 
to  the  protection  of  the  rights  of  the  accused,  and  sometimes  a 
want  of  confidence  in  the  verdict,  which  do  not  exist  where  th6 
jury  are  selected,  drawn  and  summoned  from  the  body  of  th6 
people  and  county,  in  the  manner  provided  for  selecting  petit 
jurors  to  try  causes  in  the  county  court.  It  is  doubtless  true  that 
in  view  of  the  purposes  for  which  these  inferior  courts  wer6 
created,  and  the  sum  in  demand  in  civil  actions  whereof  final 
jurisdiction  could  be  conferred,  the  manner  of  selecting  the  jur^ 
in  a  justice  court  is  the  best  that  could  be  devised  without  making 
trials  in  such  courts  generally  more  expensive  than  the  interests 
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or  rights  involved  or  the  importance  of  such  trials  would  allow 
of.  For  it  is  plain  from  the  provisions  of  the  constitution  and  the 
several  statutes  securing  the  right  of  appeal  from  justice  courts, 
that  these  inferior  courts  were  created  with  provision  for  trial  in 
them  by  the  court,  or  by  a  jury  of  six  men,  with  the  understand- 
ing that  all  matters,  in  which  either  party,  by  the  provisions  of 
the  constitution,  could  claim*  a  trial  by  a  full  jury,  could  be  taken 
to  a  court  which  tries  causes  by  a  jury  of  twelve  men.  .  The 
fourth  section  of  the  constitution  requires  that  supreme  and  county 
courts  shall  be  maintained,  and  that  these  courts  shall  be  open  for 
the  trial  of  all  causes  proper  for  their  cognizance.  The  closing 
paragraph  of  that  section  indicates  the  then  present  or  prospec- 
tive existence  of  inferior  courts  from  whose  judgment  or  sentence 
an  appeal  could  be  taken  to  the  county  court.  The  framers  of  the 
constitution  understood  that  causes,  both  criminal  and  civil,  would 
be  made  cognizable  by  justice  and  police  courts,  in  which  no  pro- 
vision would  be  made  for  the  trial  of  causes  by  a  common  law 
jury,  and  in  which  courts  the  parties  could  not  have  that  mode 
of  trial.  In  order,  therefore,  to  remove  all  doubt  as  to  the  right 
of  the  parties  to  a  trial  by  a  common  law  jury,  and  as  to  the 
court  or  courts  in  which  that  right  is  secured  and  may  be  enjoyed. 
Section  31  of  the  constitution  provides  that  "  trials  of  issues 
proper  for  the  cognizance  of  a  jury,  in  the  supreme  and  county 
courts,  shall  be  by  jury,  except  where  the  parties  otherwise  agree." 
This  section  made  it  the  duty  of  the  legislature  to  provide  for  a 
jury  of  twelve  men  to  try  all  issues,  in  the  supreme  and  county 
courts,  proper  for  their  cognizance.  And  among  the  first  acts  of 
the  legislature  immediately  ensuing  the  adoption  of  the  constita* 
tion,  are  those  creating  supreme  and  county  courts,  with  provis- 
ion for  trial  by  jury  according  to  the  rules  of  the  common  law. 
These  courts  have  been  maintained  in  every  county  in  the  state, 
and  it  is  in  them  that  a  person  accused  of  crime  "  hath  a  right  to 
be  heard  by  himself  and  his  counsel,  to  demand  the  cause  and 
nature  of  his  accusation,  to  be  confronted  with  the  witnesses,  to 
call  for  evidence  in  his  favor,  and  a  speedy  public  trial  by  an  im- 
partial jury  of  the  country,  without  the  unanimous  consent  of 
which  jury  he  can  not  be  found  guilty."    It  is  very  clear  we  think 
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that  the  framers  of  the  constitution  intended  to  secure,  and  have 
secured,  to  the  accused  in  all  prosecutions  for  criminal  offenses  the 
right  of  trial  by  jury,  and  the  constitution  does  not  allow  final 
jurisdiction  of  a  criminal  offense,  proper  for  the  cognizance  of  a 
jury,  to  be  conferred  upon  a  court  in  which  the  right  of  trial  by 
a  common  law  jury  is  not  secured  and  allowed  to  the  accused. 
The  conetitutional  right  of  trial'  by  jury  is  not  made  to  depend 
upon  legislation  as  to  the  jurisdiction  of  courts  which  do  not  try 
causes  by  jury  according  to  the  rules  of  the  common  law ;  nor 
upon  the  question  whether  the  act  complained  of  is  a  violation  of 
a  police  regulation ;  nor  upon  the  form  of  the  charge,  whether  it 
be  by  indictment,  information  or  upon  complaint ;  nor  upon  the 
will  of  the  prosecutor,  as  to  the  court  in  which  the  prosecution  is 
commenced  ;  nor  upon  the  judgment  of  the  justice  or  police  court 
as  to  whether  he  will  take  cognizance  of  the  offense ;  nor  upon 
the  amount  of  the  fine  or  penalty ;  but  the  right  is  absolute,  and  it 
is  secured  to  the  accused  because  in  all  prosecutions  for  criminal 
offenses  the  issys  in  fact^  therein  to  be  tried,  is  eminently  proper 
for  the  cognizance  of  a  jury.  The  constitution  says  the  right  of 
trial  by  jury  "  ought  to  be  held  sacred."  These  are  not  mere 
sounding  words,  but  they  express  the  excellence  of  this  mode  of 
trial  in  the  judgment  of  every  American  citizen,  and  the  liberties 
of  the  people  everywhere  depend  upon  the  sacredness  in  which 
this  right  is  held. 

In  England  the  constitiltional  trial  by  jury  was  ever  esteemed  a 
privilege  of  the  highest  and  most  beneficial  nature.  In  vnagna 
diarta  this  mode  of  trial  is  insisted  on  as  the  principal  bulwark 
of  liberty.  Judge  Blackstone,  commenting  on  trial  by  jury,  says : 
"  The  liberties  of  England  can  not  but  subsist  so  long  as  this  pal- 
ladium remains  sacred- and  inviolate,  not  only  from  all  open  at- 
tacks, (which  none  will  be  so  hardy  as  to  make,)  but  also  from 
all  secret  machinations,  which  may  sap  and  undermine  it,  by  in- 
troducing new  and  arbitrary  methods  of  trial  by  justices  of  the 
peace,  commissioners  of  the  revenue  and  courts  of  conscience/' 
In  many  cases  in  England  the  statutes,  authorizing  a  summary  con- 
viction before  a  magistrate,  give  an  appeal  to  the  sessions ;  and 
the  party  thus  convicted  has  in  general  a  right  to  a  certiorari  to 
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remove  the  conviction  into  the  court  of  King's  Bench,  unless  the 
right  be  expressly  taken  away  by  statute.  Lord  Kenyon  said : 
"  The  certiorari  being  a  beneficial  writ  for  the  subject,  could  not 
be  taken  away  without  express  words,  and  he  thought  it  was  much 
to  be  lamented  in  a  variety  of  cases  that  it  was  taken  away  at  all." 
The  English  statutes  have  generally  been  construed  in  favor  of  the 
subject,  allowing  him  the  benefit  of  a  trial  in  the  higher  courts, 
and  by  jury,  unless  such  right  was  expressly  denied  by  statute. 
Yet  it  is  true  that,  in  many  cases  under  the  English  statutes,  the 
proceedings  in  the  higher  courts,  to  which  sunmiary  convictions 
are  removed,  fail  to  secure  to  the  accused  the  benefit  of  trial  by 
jury.  It  being  a  principle  in  the  English  law  that  an  act  of  par- 
liament, delivered  in  clear  and  intelligible  terms,  cannot  be  ques- 
tioned, or  its  authority  controlled  in  any  court  of  justice ;  the  courts 
there  can  do  no  more  than  to  give  the  statute  a  reasonuble  con- 
struction. We  can,  therefore,  derive  but  little  aid  from  English 
casds  as  to  the  constitutionality  of  a  statute  denying  the  right  of 
trial  by  jury.  We  have  adopted  the  common  law  of  England 
only  so  far  as  it  is  applicable  to  our  local  situation  and  circum- 
stances, and  not  repugnant  to  our  constitution  and  laws ;  there* 
fore,  neither  the  English  statutes  nor  the  practice  there,  which  in- 
fringe the  right  of  trial  by  jury  in  criminal  causes,  can  have  any 
weight  in  the  construction  of  our  constitution  upon  this  subject 
But  the  course  of  legislation  in  this  state  shows  that  the  peopli) 
never  regarded  the  provisions  for  a  trial  by  a  jury  of  six  men  a 
compliance  with  the  constitution ;  and  the  practical  construction 
given  to  the  bill  of  rights,  by  the  several  acts  relating  to  the  right 
of  appeal,  has,  (with  the  exception  of  the  charter  under  considera- 
tion,) secured  to  the  accused,  in  all  criminal  causes,  the  right  of 
appeal,  and  ccHisequently  the  right  of  trial  by  jury,  without  regard 
to  the  amount  of  the  fine  or  penalty  which,  upon  conviction,  could 
or  should  be  imposed  or  inflicted  upon  the  convict.  The  first  con- 
stitution of  Vermont  was  adopted  in  1777.  The  act  of  the  legisla- 
ture of  1786  empowered  justices  of  the  peace  to  try  certain  pleas 
and  actions  of  a  criminal  nature,  and  limited  their  jurisdiction. 
It  also  provided  that  every  person  who  should  think  himself  a^ 
grieved  by  the  sentence  of  a  justice  in  a  criminal  action,  might,  on 
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giving  security,  remove  the  cause  by  certiorari  to  the  supreme 
court  (where  there  was  then  a  trial  by  jury,)  there  to  be  tried  on 
the  merits.  The  act  of  1789  allowed  an  appeal  from  the  judg- 
ment and  sentence  of  a  justice  to  the  county  court  in  all  criminal 
causes.  In  the  revision  of  1797,  the  right  of  appeal  was  retained 
and  given  in  all  actions  and  prosecutions,  both  in  civil  and  crimi- 
nal causes,  cognizable  by  a  justice  of  the  peace,  excepting  actions 
on  notes  of  hand  and  settled  accounts  not  exceeding  seven  dollars. 
The  act  of  November,  1821,  contained  a  proviso  that  no  appeal 
should  be  allowed  in  any  action  brought  on  notes  of  hand  and  set- 
tled accounts,  if  such  notes  or  settled  accounts  did  not  exceed 
twenty  dollars.  The  5th  section  of  that  act  provided  that  the 
judgment  of  a  justice  of  the  peace  should  be  final  between  the 
parties  in  all  cases  where  the  sum  in  demand  did  not  exceed  ten 
dollars ;  in  which  it  was  also  provided  that  said  section  should 
not  be  construed  to  extend  to  any  prosecution  for  a  fine  or  pen- 
alty. The  act  of  November,  1824,  authorized  a  justice  of  the 
peace  to  try  and  determine  all  actions  of  trespass  on  the  freehold, 
except  real  and  possessory  actions,  where  the  sum  in  demand  did 
not  exceed  twenty  dollars,  and  gave  the  right  of  appeal  in  all  such 
actions,  without  regard  to  the  sum  in  demand. 

Section  45  of  chapter  26  of  the  Revised  Statutes  (1839)  pro- 
vides that  an  appeal  from  the  judgment  of  a  justice  to  the  next 
stated  term  of  the  county  court  may  be  taken  by  either  party. 
The  dlst  section  of  that  chapter  provides,  among  other  things,  that 
no  appeal  shall  be  allowed  in  actions  on  notes  and  accounts  stated 
of  an  amount  not  exceeding  twenty  dollars ;  nor  iu  actions  where 
neither  the  ad  damnum  in  the  plaintiff's  writ,  nor  the  sum.  de- 
manded by  the  declaration,  nor  the  specifications  or  exhibits  of 
the  plaintiff  on  trial,  shall  exceed  ten  dollars ;  excepting  actions 
for  fine  or  penalty,  actions  of  trespass  on  the  freehold,  and  ac- 
tions where  the  defendant  pleads  in  offset  any  bona  fide  demand 
or  demands  exceeding  the  sum  of  ten  dollars,  and  actions  where 
the  defendant,  bona  fide,  pleads  the  authority  of  any  court,  civil 
or  military,  in  excuse  or  justification,  or  where  the  defendant 
shall,  bona  fide,  plead  in  excuse  or  justification  that  he  was  act- 
ing as  a  public  oflBcer,  under  or  by  virtue  of  any  tax  bill  or  mili- 


522  CHITTENDEN  COUNTY, 

State  V.  Peterson. 

tary  warrant.     And  so  the  law  has  stood  to  the  present  time,  with 
the  exception  of  the  charter  in  question.     The  pro^visions  of  the 
constitution  of  1793,  and  the  course  of  legislation  in  this  state  be- 
fore and  ever  since  that  time,  leave  no  doubt  that  the  people  have 
regarded  all  criminal  causes  as  proper  for  the  cognizance  of  a  jury. 
The  constitutional  right  of  trial  by  jury  does  not  depend  upon  leg- 
islation, but  it  is  given  by  the  organic  law  of  the  state,  by  the  pro- 
visions of  which  it  is  made  the  duty  of  the  legislature  to  create  and 
provide  courts  in  which  the  right  may  be  enjoyed.    As  proof  of  that 
duty,  we  have  shown,  among  other  things,  that  the  people  of  this 
state,  by  their  constitution  (article  10  of  the  bill  of  rights)  have 
declared  that  in  all  prosecutions  for  criminal  oflFenses,  the  accused 
hath  a  right  to  a  speedy  public  trial  by  an  impartial  jury  of  the 
country ;  they  have  declared  (by  article  12  of  the  bill  of  rights) 
that  when  any  issue  in  fact,  proper  for  the  cognizance  of  a 
jury,  is  joined  in  a  court  of  law,  the  parties  have  a  right  to 
trial  by  jury  "  which  ought  to  be  held  sacred ;"  they  have  de- 
clared by  section  4  of  the  constitution  that  courts  of  justice  shall 
be  maintained  in  every  county  in  the  state,  which  courts  shall 
be  open  for  the  trial  of  causes ;  and  that  they  have  declared  (by 
section  31  of  the  constitution)  that  trials  of  issues  proper  for  the 
cognizance  of  a  jury,  in  the  supreme  and  county  caurtSy  shall  be 
by  jury  unless  the  parties  otherwise  agree.    The  word  "ytify,'* 
as  used  in  the  constitution,  means  a  common  law  jury  of  twelve 
men.     The  constitution  does  not  require  the  legislature  to  provide 
for  trials  of  issues  or  causes,  in  justice  or  police  courts,  by  jury ; 
the  legislature  might  in  their  discretion  make  provision  for  trial 
by  a  full  jury  in  these  inferior  courts,  and  doubtless  would  do  so, 
if  the  purposes  for  which  they  were  created  required  it.    But  Ac 
constitution  does  require  that  the  legislature  shall  either  provide 
for  a  jury  of  twelve  men  for  the  trial  of  all  causes  before  all 
courts  which  have  jurisdiction  of  any  matter  or  cause  in  which 
the  issue  in  fact  is  proper  for  the  cognizance  of  a  jury,  and  in 
which  the  parties  have  a  constitutional  right  of  trial  by  jury,  or 
allow  the  cause  to  be  carried  by  appeal  or  otherwise  to  a  court  in 
which  that  mode  of  trial  is  provided  for  and  may  be  enjoyed. 
And  if  a  reasonably  unfettered  right  of  appeal  to  a  court,  where 
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a  common  law  jury  may  be  had,  is  provided  for  and  granted, 
these  constitutional  provisions  are  not  infringed.  Whether  the 
accused  in  a  criminal  prosecution  could  be  deprived  of  such  con- 
stitutional right  and  mode  of  trial,  by  reason  of  his  inability  to 
procure  bail  for  the  appeal  to  such  court,  is  a  question  not  neces- 
sary to  consider  in  deciding  this  case.  It  seems  to  me  that  his 
inability  to  procure  bail  for  the  prosecution  of  the  appeal  should 
not  deprive  him  of  a  trial  by  a  full  jury.  I  think  provision  should 
be  made  so  that  in  case  of  inability  of  the  appellant  in  a  criminal 
prosecution  to  procure  bail  for  the  appeal,  he  might  be  committed 
for  trial,  in  the  appellate  court,  which  could  not  operate  as  a 
greater  hardship  than  if  he  had  been  arrested  and  committed,  or 
bound  over  for  trial  in  the  county  court,  and  could  not  procure 
bail,  while  it  would  secure  the  trial  sought  for  by  the  appeal.  As 
to  this  question  the  court  express  no  opinion. 

The  charter  of  the  city  of  Burlington,  by  conferring  final  jur- 
isdiction in  criminal  causes  upon  a  court  before  whom  the  consti- 
tutional right  of  trial  by  jury  could  not  be  enjoyed,  has  deprived 
the  respondent  of  a  right  guaranteed  to  him  by  the  constitution. 
No  presumption  can  arise  from  the  provisions  of  the  charter  that 
the  legislature  intended  to  take  away  the  right  of  trial  by  jury  in 
all  prosecutions  for  criminal  offenses  within  the  jurisdiction  of 
these  inferior  courts  to  try,  for  if  such  had  been  the  intent  of  the 
act  it  would  have  been  expressed. 

Nor  can  any  one  suppose  the  legislature  intended  that  persons 
accused  of  such  offenses  before  a  police  court  should  be  excepted 
from  the  enjoyment  of  a  right  which  they  could  enjoy  if  prosecuted 
for  the  same  offense  before  any  other  court  in  the  city  or  county. 
The  excellence  of  trial  by  jury  in  criminal  causes  can  not  be  over- 
estimated, for  it  is  in  such  causes  that  the  accused  have  the  right 
to  demand  that  the  truth  of  every  accusation,  whether  preferred 
in  the  shape  of  an  indictment,  information,  or  upon  complaint, 
shall  be  confirmed  by  the  unanimous  suffrage  of  twelve  men  of  his 
equals,  indifferently  chosen,  and  superior  to  all  suspicion.  In 
Plimpton  V.  Somerset^  33  Vt.,  283,  Aldis,  J.,  says  :  "  The  dan- 
gerous tendency  of  the  principle  of  construction  which  would  au- 
thorize the  legislature  to  do  away  with  jury  trials  in  regard  to 
rights  founded  upon  statutes  passed  since  the  adoption  of  the  con- 
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stitution,  becomes  more  apparent  when  applied  to  statutes  creating 
offenses  not  known  to  the  common  law.  Such  statutes,  and  the 
offenses  which  arise  under  them,  are  of  frequent  occurrence.  But 
no  one  can  suppose  it  a  reasonable  construction  that  persons  ac- 
cused of  such  offenses  should  be  excepted  from  the  enjoyment  of 
this  constitutional  right." 

The  cases  of  State  v.  Conlin^  In  re  Ellen  Dougherty^  and  Statt 
V.  Freeman^  reported  in  the  27th  Vermont  Reports,  are  cited  by 
the  counsel.  But  it  will  be  seen  on  examination  of  those  cases 
that  in  neither  of  them  was  the  respondent  deprived  of  a  trial  by 
jury  ;  nor  was  the  question  as  to  the  right  of  trial  by  jury ;  nor 
as  to  the  right  of  the  legislature  to  confer  final  jurisdiction  in 
criminal  causes  upon  justice  or  police  courts,  in  which  the  re- 
spondent can  not  have  a  trial  by  a  jury  of  twelve  men,  presented 
by  the  exceptions.  The  ohiter  dicta  in  those  cases  in  regard  to 
conferring  final  jurisdiction  in  criminal  causes  upon  a  justice  or 
police  court,  to  try  and  decide  such  causes  without  the  interven- 
tion of  a  jury,  are  not  supported  by  authority ;  nor  by  any  ap- 
proved mode  of  construction  applicable  to  constitutional  rights, 
and  can  not  have  the  weight  of  authority.  It  will  not  be  denied 
that  the  accused  in  a  justice  or  police  court  is  as  clearly  entitled 
to  be  held  innocent  until  he  is  proved  guilty,  and  found  guilty  by 
an  impartial  jury  of  the  country,*  as  when  prosecuted  in  a  court 
which  tries  causes  by  a  jury  of  twelve  men.  In  the  cases  where 
attempts  are  made  to  maintain  the  constitutional  right  of  the  leg- 
islature to  confer  final  jurisdiction  upon  justice  and  police  courts, 
to  try  and  decide  minor  offenses  without  the  intervention  of  a  jury, 
the  argument  rests  upon  the  fact  that  it  would  not  be  practicable 
or  advisable  in  all  cases  to  subject  the  proceedings  in  justice  or 
police  courts  in  such  trials  to  the  delay  and  expense  which  would 
inevitably  result  from  trials  in  those  courts"  by  a  common  law 
jury.  But,  from  these  premises  it  does  not  follow  that  the  legis- 
lature has  power  to  deprive  the  accused  of  a  constitutional  right 
by  conferring  final  jurisdiction  upon  a  court  in  which  such  right 
can  not  be  enjoyed ;  for  we  have  already  shown  that  the  consti- 
tution in  express  terms  made  it  the  duty  of  the  legislature  to 
create  and  maintain  courts  in  which  the  constitutional  right  of 
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trial  by  jury  may  be  enjoyed.  In  Lincoln  v.  Smithy  27  Vt.,  328, 
Bennett,  J.,  speaking  of  the  right  of  appeal  from  the  judgment 
of  the  justice  to  the  county  court,  says,  "  and  in  the  county  court 
the  plaintiff  would  have  been  entitled  to  his  trial  by  a  jury  of 
twelve  men,  and  it  is  quite  well  settled  that  if  a  legislature  pass 
an  act  giving  to  a  justice  of  the  peace  power  to  hear  and  decide 
a  cause  without  the  intervention  of  a  jury,  but  the  act  gives  the 
right  of  appeal  to  a  court  which  tries  causes  by  a  jury,  it  is  no 
such  violation  of  the  right  of  trial  by  jury  as  to  rendpr  the  act 
unconstitutional,  although  had  the  judgment  of  the  justice  been 
final  it  might  have  been."  The  above  quoted  remarks  of  the 
learned  Judge,  though  unnecessary  to  sustain  the  judgment  ren- 
dered in  that  case,  are  supported  by  the  authorities  there  cited. 
We  think  it  is  quite  clear  that  the  general  words  in  the  fifth  arti- 
cle of  the  bill  of  riglits,  relating  to  the  internal  police  of  the 
state,  are  restrained  in  their  application  by  the  tenth  and  twelfth 
articles  and  the  thirty-first  section  of  the  constitution,  and  the 
legislature  has  no  power  to  confer  final  jurisdiction  in  criminal 
causes,  proper  for  the  cognizance  of  a  jury,  upon  any  court  in 
which  the  accused  can  not  have  a  trial  by  a  jury  of  twelve  men. 
Prom  these  views  it  follows  that  the  provisions  of  the  charter  of 
the  city  of  Burlington,  which  confer  final  jurisdiction  of  the  crim- 
inal ofiense,  chai-ged  in  said  complaint,  upon  the  Kecorder's  court, 
by  which  provisions  the  respondent  was  denied  the  right  of  ap- 
peal, and  also  denied  the  right  of  trial  by  jury,  are  unconstitu- 
tional and  void. 

The  other  questions  raised  by  the  exceptions  we  shall  dispose 
of  very  briefly.  As  to  the  rulings  of  the  court  below  in  regard  to 
the  testimony  of  Davis,  Rhodes  and  Burritt,  we  find  no  error. 
In  regard  to  the  testimony  of  Drew,  he  testified  that  strong  beer 
was  intoxicating,  but  did  not  judge  from  his  own  experience.  He 
was  then  inquired  of  by  the  prosecuting  attorney :  "  Is  strong 
beer  reputed  to  be  intoxicating?"  This  was  clearly  inadmissible. 
The  witness  had  said  in  substance  that  he  had  no  personal 
knowledge  as  to  whether  strong  beer  was  intoxicating.  The  in- 
quiry, which  was  objected  to,  did  not  call  on  the  witness  to  state 
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whether  he  had  personal  knowledge  of  what  he  first  stated,  but  the 
inquiry  virtually  concedes  that  the  witness  had  no  such  knowledge, 
and  calls  for  common  report  or  mere  hearsay  as  to  whether  strong 
beer  is  intoxicating,  and  the  testimony  should  have  been  excluded. 
The  judgment  of  the  Recorder's  court  is  reversed,  and  the 
cause  remanded. 


State  op  Vermont  v.  Joseph  Bacon. 

Wit7tje%%,     Memorandum.      Practice.     Intoxicating  Idquars. 
Specification  of   Offenses. 

A  witnefls  haying  refoired  to  a  i>ooket  memoraadimi  to  reflresh  his  memory  duliig  hif 
examination  in  chief,  the  opposite  party  is  entitled  to  take  and  examine  the  sum 
for  the  purpose  of  cross^xamination.  And  the  witness  can  not  reftase  its  prodnction 
and  examination  on  the  ground  that  it  contained  private  memoranda  of  his  aots  as 
a  doteotire,  and  that  to  do  so  would  be  a  breach  of  oonlidenoe  and  a  personal  in- 
Jury  ;  certainly  not  unless  it  appears  to  the  court  that  he  has  reatonaUe  ground  of 
belief  that  he  would  thereby  subject  himself  to  personal  ii^ury. 

The  specification  of  offenses  to  which  respondents  may  be  enUtled,  in  proseontioos 
under  the  liquor  act,  Is  as  to  its  specific  character  a  matter  of  discretion  of  the 
court,  to  be  exercised  with  reforenoe  to  the  circumstances  of  the  case. 

Where  the  prosecuting  attorney  furnished  a  specification,  but  not  in  all  respects  in 
oonformity  with  the  respondent's  request,  but  it  was  not  shown  that  the  attorney 
could  be  more  specific  than  in  the  specification  furnished,  or  that  the  req>ottdent 
was  misled,  or  in  any  way  prejudiced,  it  was  held  that  the  court  properly  reftised 
to  order  a  specification  according  to  the  request. 

Complaint  against  the  respondent  for  the  third  offense  under 
section  9  of  chapter  94  of  the  General  Statutes  relative  to  the 
traflSc  in  intoxicating  drinks.  Plea,  not  guilty.  Trial  by  the 
court,  October  1867,  David  Reed,  Recorder. 

In  this  case,  before  pleading,  the  respondent  requested  the 
court  to  direct  that  the  prosecution  furnish  him  with  a  specifica- 
tion which  should  set  forth  as  follows,  to  wit : 

1st.  The  number  of  offenses  that  the  prosecution  proposed  U> 
offer  evidence  of  against  him. 

2d.  The  nature  of  said  offenses,  whether  for  selling,  furnishing 
or  giving  away. 

3d.  The  names  of  the  persons  to  whom  intoxicating  liquors  was. 
sold,  furnished  or  given  away. 
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4th.  The  time  when  the  intoxicating  liquor  was  sold,  furnished 
or  given  away. 

6th.  It  is  fiirther  asked  that  each  ofiFense  be  set  forth  specific- 
ally, and  that  it  be  identified  from  any  others  in  this  way  :  when 
and  where  an  offense  was  committed  ;  what  the  offense  was,  or  to  • 
whom  the  liquor  was  sold,  furnished,  or  given  away,  in  respect  to 
each  offense. 

After  such  request  was  made,  the  prosecuting  attorney  of  hi^ 
own  motion,  without  the  direction  of  the  court,  furnished  the  res- 
pondent the  following  specification,  viz.: 

1st.  That  the  prosecuting  oflScer  proposes  to  prove  thirty 
offenses. 

2d.  Ten  of  said  offenses  for  selling,  ten  for  furnishing,  and  ten 
for  giving  away. 

3d.  The  intoxicating  liquor  above  named  sold,  furnished  or 
given  away  to  Josiah  Kellogg,  Elijah  Sheppard,  and  J.  C.  Kennedy  a 

4th.  On  the  11th  day  of  September,  1867  ;  September  12, 1867, 
September  18, 1867,  and  between  June  1, 1867,  and  September 
13, 1867. 

5th.  The  prosecuting  oflScer  further  specifies  that  he  expects  to 
prove  two  offenses  for  intoxicating  liquor  sold  Josiah  Kellogg 
September  11,1867;  four  offenses  for  intoxicating  liquor  sold 
Josiah  Kellogg  September  12,  1867  ;  three  offenses  for  intoxicat- 
ing liquor  sold  Josiah  Kellogg  September  13, 1867. 

To  which  specifications  so  furnished  the  respondent  objected  as 
not  conforming  with  his  request,  and  again  requested  the  court  to 
direct  the  prosecution  to  furnish  such  a  specification  as  called  for 
by  the  respondent  in  his  request  above  set  forth ;  but  the  court 
declined  to  so  direct  the  prosecution  and  decided  that  the  specifi- 
cation so  furnished  the  respondent  as  above  set  forth  was  suffi- 
cient, to  all  of  which  the  respondent  excepted. 

The  respondent  then  asked  for  a  trial  by  jury,  which  was  re- 
fused by  the  court,  to  which  refusal  the  respondent  excepted. 

The  prosecution  then  introduced  one  Elijah  Sheppard  as  a 
witness.  The  respondent  objected  to  his  being  introduced  and  to 
the  testifying  of  the  witness  under  the  specification  furnished  by 
the  prosecution,  which  objection  was  overruled  by  the  court,  and 
exceptions  by  respondent. 

The  state  introduced  as  a  witness  one  Josiah  Kellogg  mentioned 
in  the  specification  of  the  prosecution.     This  witness  when  upon 
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the  stand  during  his  examination  iu  chief  referred  to  his  pocket 
memorandum  to  refresh  his  memory.  On  cross-examination  the 
witness  refused  to  allow  the  respondent  to  take  and  examine  the 
memorandum  in  question  for  the  purpose  of  cross-examination  as 
to  the  same,  on  the  ground  that  the  book  contained  his  private 
memoranda  of  his  doings  as  a  detective  and  of  a  public  nature, 
but  ofiFered  to  furnish  a  copy  sworn  to  by  him  of  that  part  of  said 
book  having  any  relation  to  the  cause  on  trial  — also  that  he  could 
not  submit  the  book  to  examination  without  a  Iweach  of  confidence 
and  a  personal  injury.  Upon  such  refusal  the  respondent  re- 
quested the  court  to  direct  the  witness  to  allow  the  respondent  to 
take  said  memorandum  book,  and  examine  the  same  with  the 
memorandum  in  question  for  the  purpose  of  cross-examination  in 
regard  to  it,  which  request  was  not  granted.  To  which  the  res- 
pondent excepted. 

From  all  the  evidence  the  court  found  the  respondent  guilty  of 
four  third  ofiFenses  for  selling,  and  sentenced  to  three  months  im- 
prisonment in  tlie  county  jail  and  fined  $80,  and  costs  taxed  at 
$15.08. 

After  the  rendition  of  such  judgment,  the  respondent  asked  for 
an  appeal  to  the  next  term  of  the  county  court  for  the  county  of 
Chittenden,  which  was  refused  by  the  court  as  having  no  authority 
for  granting  such  appeal. 

Other  questions  raised  were  waived  in  argument  in  the  supreme 
court. 

72.  IT.  Start  and  H.  Ballard,  for  the  respondent. 

The  court  should  have  directed  the  prosecution  to  furnish  such 
a  specification  as  the  respondent  asked  for.  State  v.  Cojilin,  and 
State  V.  Freeman,  27  Vt.,  318,  623 ;  State  v.  Parker,  26  Vt., 
357.  The  respondent's  request  was  that  each  offense  be  set  forth 
specifically,  a  statement  in  respect  to  each  one  of  what  the  of- 
fense was,  and  when  and  where  it  was  committed.  The  specifica- 
tion that  was  furnished  was  not  propely  a  specification.  It  did 
not  set  forth  any  particulars  in  respect  to  any  single  offense,  with 
the  exception  of  the  sales  of  liquor  to  the  witness  Kellogg.  With 
the  exception  of  these,  the  specification  was  only  a  limitation  of 
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<he  prosecution  ia  respect  to  the  admission  of  evidence.  The 
respondent,  if  entitled  to  a  specification  at  all,  was  entitled  to 
«uch  an  one  as  would  set  forth  with  certainty  and  precision  all  of 
|;he  facts  necessary  to  a  full  description  of  such  particular  offense. 
The  witness  Sheppard  should  not  have  been  permitted  to  testify. 
The  respondent  should  have  been  allowed  to  examine  the  memo- 
randum made  use  of  by  the  witness  Kellogg.  A  memorandum 
with  sufficient  requisites  is  an  element  of  great  strength  in  the 
witness'  testimony,  and  the  greatest  latitude  should  be  given  to 
the  opposite  party  to  determine  as  to  these  requisites  without 
obliging  him  to  take  the  unsupported  statement  of  the  witness  in 
regard  to  them.  An  examination  of  the  memorandum  itself  fur- 
nishes the  opposite  party  with  the  only  possible  means  of  deter- 
mining whether  or  not  it  is  a  proper  memorandum  to  be  thus  used, 
and  how  far  the  witness  is  entitled  to  rely  upon  it  in  aid  of  his 
memory.  The  authorities  upon  this  question  are  to  the  effect 
that  the  opposite  party  has  a  right  upon  cross-examination  to  ex- 
amine a  memorandum  that  is  thus  used. 

Leverett  B.  Engle9by^  state's  attorney,  for  the  state. 

The  specification  conforms  to  the  respondent's  request,  if  a 
specification  is  required  at  all,  upon  which  question  I  would  refer 
to  arguments  in  State  v.  Beatty,  at  last  general  term. 

The  refusal  of  the  court  to  order  the  witness  to  allow  the  coun- 
sel for  respondent  the  use  of  his  pocket  memorandum  for  purposes 
of  cross-examination  was  proper.  The  memorandum  was  used 
amply  to  assist  the  witness'  memory.  The  cases  in  which  the 
memorandum  must  be  produced  are  where  witness  has  no  inde- 
pendent recollection  of  the  facts  mentioned  in  it.  1  Greenleaf  on 
Ev.,  666.  It  was  also  properly  excluded  for  reasons  of  public 
policy.     1  Green,  on  Ev.,  §  250,  and  cases  cited. 

The  opinion  of  the  court  was  delivered  by 

Pbout,  J.    This  case  comes  into  this  court  from  the  recorder's 

court  of  the  city  of  Burlington.     On  the  trial  in  the  recorder's 

court,  «ie  prosecution  introduced  Josiah  Kellogg  as  a  witness, 

who  testified  to  material  facts,  and  who,  during  his  examination 
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in  chief,  referred  to  a  memorandum  for  the  purpose  of  refresb- 
ing  his  recollection.  On  cross-examination  he  refused  to  allow 
the  respondent's  counsel  to  examine  it.  The  recorder  was  re- 
quested to  direct  the  witness  to  allow  it,  but  he  declined,  in  efiect 
holding  that  the  respondent  was  not  entitled  to  examine  it  for 
purposes  of  cross-examination,  to  which  decision  the  respondent 
excepted. 

.  On  the  trial  the  witness  was  at  liberty  to  refer  to  the  memoran- 
dum on  the  ground  that  it  aided  his  memory  in  respect  to  the  sub- 
ject of  inquiry  involved  in  the  prosecution,  and  to  which  his 
testimony  related.  This  is  allowed  to  enable  the  witness  to  testify 
with  more  precision  and  accuracy  than  he  otherwise  could,  and 
proceeds  upon  the  ground  that  the  memory  is  often  at  fault  and 
imperfect.  An  entry  or  memorandum,  therefore,  made  by  the 
witness  himself,  at  or  near  the  time  of  the  transaction  in  question, 
and  before  it  has  in  any  degree  faded  from  his  memory,  which  is 
full  and  complete,  so  as  naturally  to  suggest  and  aid  the  mind  in 
recalling  what  really  transpired,  is  a  strong  ground  of  reliance 
and  belief.  It  would  therefore  seem,  that  it  is  a  legitimate  sub- 
ject of  inquiry  and  examination  with  reference  to  a  witness  re- 
ferring to  entries  on  the  stand  for  the  purpose  of  refreshing  his 
recollection,  whether  the  memorandum  thus  used  and  referred  to 
really  does  assist  his  memory  or  not.  That  must  depend  in  some 
measure  upon  its  character,  and  tliat  can  be  ascertained  only  by 
an  inspection  and  cross-examination  in  respect  to  it ;  as  when  and 
by  whom  made,  its  appearance,  genuineness,  fullness  and  faithfiil- 
ness.  Text  writers  treating  the  subject  seem  to  entertain  this 
view :  "  If  the  memory  of  the  witness  is  refreshed  by  a  paper 
put  into  his  hands,  the  adverse  party  may  cross^xamine  the  wit- 
ness upon  that  paper."  1  Green.  Ev.,  §  466.  "It  is  always," 
says  Phtllipps,  (1  vol.,  289,)  "and  very  reasonable  when  a  wit- 
ness speaks  from  memoranda,  that  the  counsel  should  have  an  op- 
portunity of  looking  at  them,  when  he  is  cross-examining  the 
witness ;"  and  Starkie  (1  vol.,  179,)  asserts  the  same  doctrine. 
He  remarks,  "  the  witness  may  be  cross-examined  as  to  other  parts 
of  the  entry.  «  <n  ♦  jf  i\^q  document  be  produced, 
the  opposite  counsel  is  entitled  to  cross-examine  from  it."    See 
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also  Part  1  Cowen,  and  Hill's  Notes,  (2d  ed.)  767  ;  Bex  v.  RanM- 
den^  12  C.  L.  E.,  758.  The  view  as  presented  by  these  authorities 
is  alone  consistent  with  the  party's  right  to  cross-examine  the 
witness  upon  whose  credibility  the  question  in  issue  somewhat  de- 
pends, and  which,  it  is  said,  constitutes  a  "  strong  test,  both  of 
the  ability  and  willingness  of  the  witness  to  declare  the  truth." 
In  no  other  way  can  his  accuracy  and  recollection  be  ascertained 
and  tested,  which  in  all  cases  are  proper  matters  of  inquiry  with 
a  view  of  weighing  his  evidence ;  and  the  range  of  inquiry  is 
open  to  this  extent.  And  a  witness  can  not  deprive  a  party  of 
this  right,  or  shield  himself  from  the  obligation  of  disclosing  the 
whole  truth  to  this  end,  or  refuse  the  production  and  examination 
of  a  memorandum  which  is  in  court,  and  upon  which  he  relies 
and  refers,  for  the  reason  disclosed  by  this  case ;  certainly  not, 
unless  it  appears  to  the  court  that  he  had  a  reasonable  groimd  of 
belief  that  he  would  subject  himself  to  personal  injury  in  conse- 
quence of  producing  and  allowing  an  examination  of  it.  This 
decision  of  the  recorder  was  therefore  incorrect. 

Another  question  is  made  in  the  case,  relating  to  the  refusal  of 
the  court  to  direct  the  prosecuting  attorney  to  furnish  the  respon- 
dent, before  pleading,  a  specification  of  offenses  he  proposed  to 
prove.  The  complaint  charges  the  respondent  in  the  form  pro- 
vided by  the  act  relating  to  the  traffic,  with  selling,  furnishing  and 
giving  away  intoxicating  liquor  at  divers  times.  The  request  was 
for  a  specification  wherein  should  be  set  forth  specifically  each 
offense  proposed  to  be  proved  on  the  trial ;  what  the  offense  was, 
whether  selling,  furnishing  or  giving  away,  when  and  where  com- 
mitted, and  to  whom  the  liquor  was  sold,  furnished  or  given  away. 
The  attorney,  without  any  direction  from  the  court,  furnished  a 
specification,  but  did  not  therein  set  forth  the  particulars  required 
by  the  request,  except  with  respect  to  the  sales  to  the  witness 
Kellogg,  and  limited  the  prosecution  to  proof  of  thirty  offenses 
of  different  kinds,  committed  between  June  1, 1867,  and  Septem- 
ber 13, 1867.  Prom  the  evidence  the  court  found  the  respondent 
guilty  "  of  four  third  offenses,"  as  it  is  expressed  in  the  record, 
and  the  prosecution  having  proved  two  former  convictions,  sen- 
tenced him  to  three  months  imprisonment,  and  to  pay  a  fine  of 
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•eighty  dollars  and  costs  of  prosecution.  The  complaint,  as  ob- 
terved,  is  in  the  general  form  provided  by  the  act  creating  the 
offense^  and  under  it  proof  of  an  unlimited  number  of  offenses 
f)f  the  character  charged  was  admissible,  and,  as  if  they  had  been 
•et  forth  and  charged  in  as  many  separate  and  distinct  counts.  It 
vras  undoubtedly  in  consequence  of  the  general  form  of  charging 
the  offense,  and  to  prierent  possible  injustice  in  the  administration 
of  the  law,  that  the  court  in  State  t.  Cording  27  Yt.,  819,  and  in 
SUxte  V.  Freeman^  27  Vt.,  525,  held  that  the  accused  was  entitled 
4o  a  specification  of  offenses.  But  this  is  always,  in  prosecutions 
of  this  character,  a  matter  of  discretion  with  the  court,  to  be  ex- 
ercised with  reference  to  the  circumstances  of  the  case ;  and  in 
ihis  case  it  not  being  shown  that  the  attorney  could  be  more  spe- 
cific in  the  specification  he  did  furnish,  or  that  the  respondent  was^ 
-mbled,  or  in  any  way  prejudiced,  we  think  there  is  no  error  in 
this  respect. 

The  constitutional  question  arising  on  the  refusal  of  the  court 
to  allow  the  respondent  a  trial  by  jury  is  the  point  in  judgment  in 
State  y.  Peterson^  ante^  and  which  it  is  unnecessary  to  consider  in 
this  case.  The  result  is,  the  judgment  of  the  recorder's  court  i^ 
reversed,  and  cause  remanded. 
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Harvey  Gboot  v.  Hampden  L.  Story. 
Pleadinffi.     Common  Counts,     Assignment.     Waiver.     Due4>Ul. 

A  dedtntlon  in  the  commoii  ooantSi  or  the  money  coants  alone,  Is  aoiBoient  in  an 
potion  to  recover  the  prioe  paid  fbr  a  chattel  returned  by  the  purohawr  to  the 
Tender. 

A  diie*bill  ai  follows  i  '*  Dae  Mr.  Harvey  Groot,  two  hundred  and  ninety^ve  dollars 
in  part  payment  for  a  piano  forte,  said  piano  to  be  selected  by  Mr.  Qrool»^  dated 
and  signed,  is  assignable,  and  the  assifpsee  or  his  agent  woold  hare  the  sane  rif^l 
to  select  a  piano  that  the  assignor  had. 

Bnt  the  maker  woold  be  obliged  to  ftumlsh  only  saoh  a  piano,  npon  demand,  as  w«# 
agreed  upon  when  the  dne4>ill  was  delivered,  and  if  the  attorney  of  the  aisigiw^ 
had  not  authority  to  select  sneh  an  one,  and  in  fact  selected  and  demanded  saelk 
as  tha  contraet  did  not  call  for,  a  reply  by  the  maker  of  the  dne-bUl,  that  h* 
Gonld  not  have  the  one  seleoted,  or  any  other,  and  that  he  woold  noi  pay  th»  da»- 
bill,  woold  not  operate  as  a  waiver  by  him  of  want  of  aothorlty  in  the  attorney 
to  make  a  legal  demand,  or  of  the  maker's  riglil  te  claim  that  demand  shooM  b# 
made  before  suit  for  sooh  as  the  contract  called  for. 

General  assumpsit.  Under  a  standing  rule  of  eourt,  and  o» 
motion  of  the  defendant,  made  at  a  previous  tenn,  the  plaintiff 
filed  a  specification  of  his  claims,  relied  npon  in  this  action,  con*- 
taining  the  following  items  only : 

''1864.   To  cash,  two  hundred  and  ninety-five  dollars. .  .$295.00 
May  28.  To  interest  on  same  to  April  10, 1866 40.4t 

»886.41'* 
Trial  by  jury,  on  the  general  issue,  under  that  specification,  ai 
the  September  term,  1867,  Pierpoint,  C.  J.,  presiding. 

The  plaintiflF  introduced  in  evidence  a  written  instrument^ 
signed  by  the  defendant,  which  was  as  follows : 

"  Due  Mr.  Harvey  Groot,  two  hundred  and  ninety-five  dollars, 
in  part  payment  for  a  piano  forte,  said  piano  to  be  selected  by 
Mr.  Groot. 

"  Burlington,  May  28, 1864.  h.  l.  story." 

And  also  introduced  parol  testimony  tending  to  show  that  said 
instrument  was  executed  in  consideration  of  the  return,  by  thd 
plaintiff  to  the  defendant,  of  a  piano  which  the  plaintiff  had,  ai. 
few  months  previously,  purchased  of  the  defendant  for  the  sum  of 
$295  in  cash ;  that  at  the  time  of  the  return  of  said  piano  and 
the  execution  of  said  written  instrument,  it  was  orally  i^reed  and 
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understood  between  the  parties,  that  the  plaintiff  might  select  and 
purchase  a  more  valuable  piano  of  any  dealer  in  the  United  States, 
and  assign  or  transfer  said  written  iDstrument  in  part  payment 
therefor,  to  the  amount  expressed  in  said  instrument ;  and  that  in 
case  of  such  transfer  the  defendant  would  pay  said  amount  in  cash 
to  the  assignee  of  said  written  instrument ;  that  the  plaintiff  in 
August,  1864,  did,  without  the  knowledge  of  the  defendant,  select 
and  purchase  of  P.  C.  Lighte  &  Co.,  of  New  York,  a  piano  of 
the  price  of  $600,  and  pay  and  transfer  to  them  the  said  written 
instrument  in  payment  of  $295,  of  the  price  of  said  piano,  pay- 
ing the  remainder  in  cash  ;  that  immediately  upon  said  transfer  of 
said  instrument  to  Lighte  &  Co.,  they  notified  said  defendant  by 
letter,  that  they  held  said  written  instrument,  and  requested  pay- 
ment thereof ;  that  afterwards,  the  defendant  called  on  Lighte  A 
Co.,  in  New  York,  and  said  instrument  was  then  presented  to 
him  for  payment,  and  that  the  defendant  then  refused  to  pay  in 
money  the  amount  specified  in  said  instrument  unless  Lighte  & 
Go.  would  discount  to  him  30  per  cent,  on  the  whole  price  of  the 
piano  sold  by  them  to  Groot  ($600)  ;  this  said  company  refused 
to  do,  but  offered  to  discount  $45,  which  was  the  per  centage 
they  were  allowing  to  agents  on  sale  of  their  pianos,  which  the 
defendant  refused  to  do.  The  defendant  did  not  then  claim  he 
was  to  pay  in  pianos,  or  offer  so  to  pay,  but  claimed  the  discount  as 
aforesaid.  The  plaintiff  rested  his  case.  Whereupon  the  defend- 
ant requested  the  court  to  direct  a  verdict  for  the  defendant,  bot 
the  court  refused  to  so  direct. 

Tlie  testimony  on  the  part  of  the  defendant  tended  to  show  that 
said  first  named  piano  was  received  back  by  him  in  a  greatly 
damaged  condition,  and  said  writing  executed,  upon  the  express 
understanding  and  agreement  between  him  and  the  plaintiff,  that 
the  piano,  in  part  payment  of  which  the  sum  specified  in  said 
written  instrument  was  to  be  applied,  was  to  be  of  a  price  of 
$550  to  $600,  and  not  less ;  and  if  selected  and  purchased  at  ttny 
other  place  than  at  the  defendant's  music  store  in  Burlington,  was 
to  be  obtained  through,  or  on  account  of,  the  defendant,  as  he, 
being  a  retail  dealer  in  that  kind  of  property,  would  thereby  de- 
rive a  profit  from  the  sale.    And  that  he  had  always  been  ready 
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and  willing  to  perform  the  contract  on  his  part,  and  previous  to 
the  commencement  of  this  suit  had,  several  times,  at  his  music 
store,  oflFered  to  the  plaintiff's  attorney  to  deliver  to  him  such  a 
piano  as  the  defendant's  testimony  tended  to  show  it  was  the  duty 
of  the  plaintiff  to  select,  and  to  apply  the  amount  specified  in 
said  writing  in  part  payment  thereof.  And  that  said  attorney 
wholly  refused  to  accept  such  offers,  claiming  the  right  to  select 
and  receive  of  the  defendant,  in  said  contract,  a  piano  of  the  price 
of  only  f  325. 

The  defendant's  testimony  also  tended  to  show  that  when  Lighte 
&  Co.  demanded  of  him  payment  in  money  of  said  $295,  as  afore- 
said, he  offered  to  pay  to  them,  in  money,  the  balance  of  said  sum 
which  should  remain  after  deducting  the  per  centage  usually  al- 
lowed to  retail  dealers  on  the  sale  of  pianos  of  the  price  of  the 
one  sold  by  Lighte  &  Co.  to  Groot ;  which  offer  they  refused  to 
accept. 

The  plaintiff,  in  the  close,  introduced  as  a  witness  his  attorney, 
L.  L.  Lawrence,  who  testified  as  follows  : 

"  After  I  received  authority  from  F.  C.  Lighte  &  Co.,  to  select 
a  piano  in  payment  of  the  due-bill,  I  went  to  Story's  store 
with  the  due-bill  in  hand  and  told  him  I  had  the  due-bill  which 
he  gave  to  Groot;  that  F.  C.  Lighte  &  Co.  had  authorized 
me  to  select  a  piano  in  payment;  that  I  had  come  to  do  so. 
Story  thereupon  replied  that  he  had  no  due-bill  to  settle.  He 
said  he  had  taken  counsel,  and  had  been  advised  that  he  was 
not  obliged  to  pay  it,  and  further  said  that  the  only  terms  he 
would  give  them  were  to  pay  him  fifty  dollars  damages.  I  then 
asked  Story  if  he  would  pay  anything  on  the  due-bill.  .  Story  said 
he  should  pay  them  nothing  on  the  due-bill,  repeating  that  the 
terms  were  fifty  dollars  for  damages,  and  these  were  the  only, 
terms  on  which  he  would  settle.  Story  never  stated  to  me  any 
thing  about  the  price  of  a  piano  Groot  was  to  take.  Just  before 
I  brought  this  suit,  I  called  again  upon  Story,  at  his  store,  and 
told  him  I  had  the  due-bill  which  he  gave  Groot,  and  had  come 
to  select  a  piano  in  payment  for  F.  C.  Lighte  &,  Co.  and  all 
parties  in  interest.  Story  replied  that  he  had  no  due-bill  to  pay. 
I  then  asked  Story  if  he  would  allow  me  to  price  his  pianos.  I 
then  asked  the  price  of  a  piano  which  Story  said  was  |350,  and 
said  to  him  I  will  take  that  piano,  and  took  out  my  purse  to  pay 
the  difference,  $55.     Story  replied,  you  can't  have  that  piano  or 
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any  other,  and  then  said,  I  have  given  you  my  terms^  pay  me  fifty 
dollars  and  I  will  settle  it.  Story  made  no  inquiry  as  to  my  au- 
thority, and  made  no  claim  that  the  piajao  selected  was  not  of 
sufficient  price.  He  never  at  any  time  made  any  claim  as  to 
the  terms  of  the  contract  different  from  this,  that  the  piano  was 
to  be  selected  at  his  store  by  Groot.  He  never  claimed  to  me 
that  Groot  was  to  select  a  high  priced  piano,  but  said  he  would 
pay  the  demand  to  Groot  whenever  he  would  seleet  the  piaao. 
The  second  time  I  went  to  Story's,  after  I  had  authority  to  select 
a  piano,  I  told  him  I  came  for  F.  G.  Lighte  &  Go.,  and  all  parties 
in  interest.  I  had  no  authority  from  Groot  except  the  due-bill. 
I  had  no  communication  with  Groot  about  it.  My  authority  I  de- 
rived from  the  due-bill  ajad  the  letter  from  F.  C.  Lighte  &  Co. 
The  due-bill  was  in  my  hands  as  attorney  for  F.  C.  Lighte  &  Co., 
for  collection.  He  said  the  piano  was  to  be  selected  at  his  store. 
He  never  stated  to  me  that  the  piano  was  to  be  bought  on  his  ac- 
count, if  bought  elsewhere.  Story  told  me,  previous  to  my  au- 
thority from  F.  G.  Lighte  &  Go.,  to  select  a  piano,  that  they  couM 
have  a  $525  piano  by  paying  the  difference,  or  a  second-hand  ons 
worth  $150,  in  discharge  of  the  due  bill,  but  no  other.  This 
offer  was  open,  he  said,  till  I  could  hear  from  Lighte  k  Go.  I 
never  offered  to  take  a  f  525  piano,  because  after  I  had  authority 
to  select  one  he  refused  absolutely  to  let  me  have  any  piano.  He 
never  offered  to  pay  in  pianos  aftier  I  had  authority  to  select  one, 
but  always  reftised  to  pay  in  any  way  afl»r  he  took  counsel. 
Story  informed  me  of  the  terms  of  the  contract  most  every  time  I 
went  there." 

The  plaintiff,  in  the  close,  also  offered  in  evidence  the  letter 
from  Lighte  &  Go.  to  Lawrence,  referred  to  in  Lawrence's  testi- 
mony, only  so  much  of  which  letter  was  received  and  read  to  the 
jury  as  reads  as  follows : 

"  We  are  willing  to  abide  by  your  choice  of  a  piano  worth 
honestly  as  near  $300  as  possible.  Say  such  an  one  as  was 
originally  sold  to  Mr.  Groot  for  that  sum." 

No  other  testimony  was  introduced  relative  to  Lawrence's  au- 
thority to  select  or  demand  a  piano  on  the  contract  aforesaid,  ivr 
relative  to  what  he  did  in  respect  to  such  selection  or  demand. 

The  defendant  requested  the  court  to  instruct  the  jury  as 
follows : 

That  upon  the  testimony  in  the  case,  the  plaintiff  is  not  entitled 
to  recover.    That  no  one  but  Groot  himself  had  the  right  to  seleet 
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a  piano  on  the  contract  in  question.  This  right  could  not  be  dele- 
gated by  him  to  Lighte  &  Co.  That  even  if  Lighte  &  Co.  were, 
by  the  transfer  to  them  of  the  written  instrument  put  in  evidence 
by  the  plaintiflf,  invested  with  authority  to  demand  a  piano  of  the 
defendant,  and  to  make  the  selection,  they  could  not  delegate  the 
authority  to  Lawrence.  That  upon  the  testimony,  Lawrence  had 
no  authority  from  Lighte  &  Co.  to  make  a  demand  of  any  piano. 
That  if  Lawrence  was  authorized  to  demand  any  piano,  he  was  not 
authorized  to  demand  or  receive  such  a  piano  as  the  contract,  ao- 
cording  to  the  defendant's  showing,  called  for.  That  the  pre- 
tended demand  by  Lawrence,  unaccompanied  by  any  designation 
of  a  proper  piano,  was  insufficient,  even  if  he  had  authority  to 
make  a  demand. 

But  the  court  refused  so  to  instruct  the  jury,  and  instructed 
them  (among  other  things  not  excepted  to,)  as  follows : 

The  contract  between  Groot  and  Story  was  assignable,  as  much 
so  as  a  promissory  note  payable  in  specific  articles  :  and  the  sale 
and  transfer  of  the  writing,  by  Groot  to  Lighte  &  Co.,  placed 
them  in  Groot's  shoes,  and  gave  them  all  the  rights  that  he  had 
under  the  contract,  to  be  enforced  by  them  in  the  name  of  Groot. 
If  the  contract  was  as  the  defendant's  testimony  tends  to  show  it 
to  have  been,  the  plaintiff  could  not  recover  without  proof  of  a 
demand  according  to  the  terms  of  the  contract ;  but  it  was  not 
necessary  that  the  demand  should  have  been  made  by  Groot  him- 
self. This  might  be  done  by  the  agent  or  attorney  of  Lighte  & 
Co.,  after  the  transfer  to  them. 

The  letter  from  Lighte  &  Co.,  to  Lawrence,  authorized  him  to 
make  a  legal  demand,  and  any  demand  made  by  Lawrence  within 
the  limits  of  his  authority,  and  according  to  the  terms  of  the  con- 
tract, would  be  sufficient. 

The  plaintiff's  testimony  tends  te  show  that  such  a  demand  was 
made  just  before  the  suit  was  brought.  That  if  they  found  the 
facts  to  be  as  testified  to  by  Lawrence  in  respect  to  the  demand 
by  him,  and  the  refusal  of  the  defendant  to  let  him  have  the  $325 
piano,  or  any  other  piano  that  he  might  select,  that  such  demand 
and  refusal  were  sufficient  to  entitle  the  plaintiff  to  recover,  so  far 
as  a  demand  was  concerned,  and  that  thereafter  Lawrence  was 
under  no  obligation  to  make  any  other  selection  or  demand. 

To  all  which  refusals  of  the  court,  and  to  the  charge  as  above 
detailed,  the  defendant  excepted.  The  charge  was  satisfactory  in 
all  other  respects. 

Hard  ^  Shaw,  for  the  defendant. 
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L.  L.  Lawrence  and  i2.  jBT.  Starts  for  the  plaintiff. 

The  opinion  of  the  court  was  delivered  by 

Wilson,  J.  Upon  the  facts  of  this  case,  no  well  grounded  ob- 
jection can  be  made  to  the  common  counts,  or  to  the  money  counts 
alone.  The  defendant,  by  taking  back  the  piano,  became  in- 
debted to  the  plaintiff  for  the  $295 ;  and  the  consideration  of  that 
indebtedness  was  for  money,  by  the  defendant  had  and  received 
•of  the  plaintiff,  for  which  the  defendant  executed  the  due-bill  in 
question.  It  is  well  settled  law  in  this  state,  that  even  where 
there  has  been  a  special  agreement,  and  the  terms  of  which  have 
been  performed,  so  that  nothing  remains  but  the  duty  to  pay 
.money,  the  common  counts  will  lie.  Way  v.  Wakefield^  7  Vt., 
228 ;  MattoclcB  v.  Lyman  et  aL,  16  Vt.,  113 ;  Perry  v.  Smith, 
22  Vt.,  301. 

It  is  claimed  by  the  defendant  that  the  right  to  select  a  piano 
was  conferred  on  Groot  personally,  and  could  not  be  exercised  by 
another  without  the  consent  of  the  defendant.  This  position,  we 
think,  is  not  well  taken.  There  is  nothing  in  the  evidence  to  ex- 
cept the  claim  from  the  general  rule  as  to  the  assignability  of 
choses  in  action.  Noyes  v.  Broum  et  aZ.,  33  Vt.,  431.  The  sale 
and  transfer  of  the  writing,  by  Groot  to  Lighte  &  Co.,  gave  them 
all  the  rights  that  he  had  under  the  contract,  to  be  enforced  by 
them  in  the  name  of  Groot.  From  this  it  follows  that  Lighte 
&  Co.,  or  any  one  duly  authorized  by  them,  could  select  such 
41  piano  as  the  defendant,  by  the  terms  of  the  agreement,  was 
bound  to  deliver. 

The  main  questions  presented  by  the  exceptions  relate  to  the 
authority  of  Lawrence  to  select  and  demand  such  a  piano  as  the 
contract  called  for,  and  to  the  selection  and  demand  made  by  him. 
The  due-bill  upon  its  face  shows  that  the  parties  contemplated 
that  the  plaintiff  should  select  a  piano  worth  more  than  $295. 
The  defendant  claimed,  and  his  testimony  tended  to  prove,  that 
the  plaintiff  was  to  select  a  piano  worth  from  $550  to  $600,  under 
the  direction  of  the  defendant.  The  requisite  authority  to  make 
a  legal  demand  was  to  be  determined  by  the  proof  of  the  terms 
of  the  contract.     Lawrence  had  possession  of  the  due-bill,  but  his 
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authority  to  make  a  legal  demand  could  not  be  detennined  by  the 
mere  fact  that  he  was  the  attorney  of  the  plaintiff,  and  as  such  had 
the  claim  in  his  hands  for  collection,  for  his  authority  was  limited 
by  the  iilstructions  of  his  principals,  contained  in  their  letter  to 
him,  under  which  he  acted.  He  demanded  a  piano  worth  about 
$300,  which  demand  would  be  sufficient  if  the  jury  found  that  the 
demand  was  for  such  a  piano  as  the  plaintiff,  by  the  terms  of  the 
contract,  had  the  right  to  select.  But  he  had  no  authority  to  se- 
lect or  demand,  and  did  not  select  or  demand,  or  offer  to  select, 
such  a  piano  as  the  contract,  according  to  the  defendant's  testi- 
mony, called  for.  It  is  insisted  by  the  plaintiff's  counsel,  that  the 
statement  of  the  defendant  that  he  would  not  let  Lawrence  have 
"  that  piano,  or  any  other,"  rendered  any  further  demand  unnec- 
essary. But  we  think  the  declarations  of  the  defendant,  detailed 
in  the  bill  of  exceptions,  as  to  what  he  would  or  would  not  do  in 
regard  to  making  payment,  or  delivering  the  piano  demanded  by 
Lawrence,  they  having  been  made  to  a  person  whose  authority, 
according  to  the  defendant's  testimony,  was  not  co-extensive  with 
the  terms  of  the  contract,  should  not  operate  as  a  waiver  by  him 
of  any  want  of  authority  in  Lawrence  to  make  a  legal  demand, 
nor  a  waiver  of  the  defendant's  right  to  claim  that  a  demand  should 
be  made,  before  suit,  for  such  a  piano  as  the  plaintiff  was  required 
to  select.  We  can  not  presume  that  Lawrence  would  have  done, 
or  offered  to  do,  what  he  had  no  authority  to  do,  if  the  defendant 
had  not  made  those  declarations.  They  were  made  in  reply  to 
what  the  defendant  claimed,  and  what  his  testimony  tends  to  show 
was  a  demand  unauthorized  by  the  terms  of  the  contract ;  and 
they  should  be  construed  as  a  refusal  merely  to  deliver  what  he 
claimed  the  plaintiff  had  no  right  to  receive. 

If  Lawrence  had  no  authority  to  select  or  demand,  and  did  not 
select  or  offer  to  select,  such  a  piano  as  the  contract  called  for, 
the  declarations  of  the  defendant  that  he  would  not  pay  the  due- 
bill  or  deliver  the  piano  demanded,  could  not  be  treated  as  a  re- 
fusal to  perform  the  contract  according  to  its  terms  as  indicated 
by  his  testimony,  and  should  have  no  more  effect  than  if  he  had 
made  those  declarations  to  a  stranger.  The  defendant's  testimony 
tended  to  prove  that  he  had  always  been  ready  to  deliver  such  a 
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piano  843  his  testimony  tended  to  show  the  plaintiff  was  to  select, 
or  pay  the  money  upon  such  selection,  according  to  the  terms  of 
the  contract.  The  court  charged  the  jury  (among  other  things) 
that  ^^  the  letter  from  Lighte  &  Co.  to  Lawrence  authorised  him 
to  make  a  legal  demand,  and  any  demand  made  by  Lawrenoa 
within  the  limits  of  his  authority,  and  according  to  the  terms  of 
the  contract,  would  be  sufficient."  It  is  evident  upon  the  view  we 
have  taken  of  the  case,  that  the  question  whether  the  authority  of 
Lawrence  was  sufficient  to  enable  him  to  make,  or  to  have  made, 
a  legal  demand,  depended  upon  the  finding  of  the  jury  as  to  the 
terms  of  the  contract.  If  the  defendant  was  correct  as  to  the 
terms  of  the  contract,  then  Lawrence  had  no  authority  in  the 
premises.  The  court  further  charged  the  jury  "  that  if  they  found 
the  facts  to  be  as  testified  to  by  Lawrence  in  respect  to  the  demand 
by  him,  and  the  reAisal  of  the  defendant  to  let  him  have  the  $325 
piano,  or  any  other  piano  he  might  select,  that  such  demand  and 
refusal  were  sufficient  to  entitle  the  plaintiff  to  recover  so  far  as  a 
demand  was  concerned,  and  that  thereafter  Lawrence  was  under 
no  obligation  to  make  any  other  selection  or  demand."  We  think 
that  part  of  the  charge  last  above  quoted  vras  erroneous.  It  al- 
lowed a  recovery  by  the  plaintiff  on  the  ground  that  the  defendant 
reftised  to  deliver  the  piano  demanded,  or  any  other  piano  that 
Lawrence  might  demand,  when  he  did  not  select  or  demand  any 
other,  notwithstanding  the  jury  might  have  found  that  the  defend- 
ant was  correct  as  to  the  terms  of  the  contract,  and  that  Lawrence 
had  no  authority  to  select  or  demand,  and  did  not  select  or  de- 
mand, such  a  piano  as  the  contract  called  for.  The  jury  would 
understand  from  the  charge  that  they  were  to  treat  the  declara- 
tions of  the  defendant  as  to  the  piano  demanded,  and  his  general 
declaration  as  to  "  any  other  piano  "  Lawrence  might  have  claimed 
to  select,  (but  did  not  select,  or  offer  to  select,  any  other,)  as  a  re- 
fiisal  to  perform  the  contract  at  all.  We  think  the  court  should 
have  submitted  the  case  upon  the  defendant's  theory,  as  presented 
by  his  testimony,  as  well  as  upon  the  aspect  of  the  case  presented 
by  the  testimony  of  the  plaintiff,  and  have  told  the  jury  that  if 
they  found  the  contract  was  as  the  defendant's  testimony  tended  te 
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show  it  to  have  been,  then  Lawrence  had  ng  authority  to  make, 
and  did  not  make,  a  legal  demand,  and  that  the  plaintiff  would 
not  be  entitled  to  recover.  The  result  is  that  the  judgment  of  the 
county  court  is  reversed,  and  the  cause  is  remanded. 


James  Sheehy  v.  John  Adabenb. 

Statute  of  Frauds.     Contract. 

Where  a  verbal  contract  is  to  be  performed  within  a  year  by  one  partj,  bat  not  by 
the  other,  the  question  whether  the  Statute  of  Frauds  applies  or  not  depends  on 
whether  the  salt  is  brouftht  against  the  party  who  was  to  perform  his  part  within 
the  year.  If  it  is  so  brought,  the  statute  would  not  apply,  but  if  brought  against 
the  party  whose  agreement  was  not  to  be  performed  within  the  year,  then  the  stat- 
ute would  be  a  bar. 

On  the  19th  of  March,  1864,  the  parties  made  a  verbal  contract 
by  which  the  defendant  agreed  to  furnish  the  plaintiff,  on  the  Ist 
day  of  April  next  following,  or  within  a  short  time  thereafter,  a 
cow  for  the  use  of  the  plaintiff,  or  forty  dollars  in  money  with 
which  to  purchase  a  cow,  and  that  the  plaintiff  was  to  have  the 
use  of  said  cow  for  the  period  of  one  year  from  said  1st  day  of 
April,  and  that  the  plaintiff,  at  the  end  of  the  year,  was  to  have 
the  privilege  of  electing  either  to  purchase  the  cow  by  paying 
forty  dollars  in  money  and  one  year's  interest  on  that  sum  for 
her,  or  to  pay  a  reasonable  sum  for  her  use  for  that  year ;  the  cow 
to  be  the  property  of  the  defendant  until  the  end  of  that  year. 
The  plaintiff  made  proper  and  reasonable  demand  of  the  defendant 
to  furnish  the  cow,  but  the  defendant  refused  to  do  so. 

This  is  assumpsit  to  recover  damage  for  the  breach  of  said  con- 
tract. No  question  was  made  in  the  county  court  as  to  the  suffi- 
ciency of  the  consideration  for  said  contract.  The  only  point 
made  by  the  defendant  was,  that,  as  the  contract  was  verbal,  and 
executory  on  both  sides,  and  the  plaintiff's  part  not  to  be  per- 
formed till  after  the  lapse  of  more  than  a  year,  the  action  could 
not  be  maintained.     Upon  this  point  the  court  held  that  it  could 
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be  maintained,  and  a  verdict  and  judgment  were  rendered  for 
the  plaintiflF.     To  this  ruling  the  defendant  excepted. 

The  case  was  tried  at  the  December  term,  1868,  Pierpoint,  C. 
J.,  presiding. 

H.  Ballardy  for  the  defendant,  cited  Gen.  Sts.,  ch.  66,  §  1 ; 
Squire  v.  Whipple j  1  Vt.,  69 ;  Hinckley  v.  SouihgaU^  11  7d.,  428 ; 
Pierce  v.  Estate  of  Paine,  28  ief.-,  34  ;  Boydell  v.  Drummond^  11 
East,  159;  Foot  v.  Emerson  et  al,  10  Vt.,  339;  20  Me.,  122; 
Peter  v.  Compton,  1  Sm.  Lead.  Cas.,  539-541;  Broadwell  v. 
Getman,  2  Denio,  87 ;  Cahot  v.  Hashins,  3  Pick.,  83  ;  Lockwood 
V.  Barnes,  3  Hill,  128  ;  Browne  on  Frauds,  §  286. 

L,  F.  Wilbur,  for  the  plaintiflF,  cited  3  Vt.,  290 ;  23  Id.,  497  ; 
28  Id.,  358  ;  Browne  on  Frauds,  §  403,  §  404,  §  135 ;  6  Vt.,  69 ; 
Id.,  383;  14  Id.,  446;  24  Id.,  606;  29  Id.,  510;  28  Id.,  34; 
20  Ind.,  24 ;  33  N.  H.,  239  ;  6  Rich.  14 ;  10  Me.,  31 ;  1  Kelley, 
340-348;  4  Md.,  476-478;  3  B.  &  Ad.,  899;  2  C.  B.  N.  S., 
66 ;  2  C.  B.,  808 ;  7  Ala.,  161 ;  1  Root,  142;  Id.,  479 ;  Chit- 
on Cont.  68,  69  ;  26  Penn.,  327  ;  31  Id.,  322  ;  Id.,  523 ;  33 
Id.,  169 ;  46  Id.,  504 ;  e35  Id.,  308. 

The  opinion  of  the  court  was  delivered  by 

Barrett,  J.  Our  statute  is  that  "  no  action  shall  be  brought 
upon  any  agreement  not  to  be  performed  within  a  year  from  the 
making  thereof,  unless,"  etc.  In  this  case,  what  the  defendant 
undertook  to  do  was  to  be  done  entirely  and  completely  within  a 
month  or  so  after  the  making  of  the  contract.  The  things  to  be 
done  by  the  plaintiflF  were  not  to  be  done  till  more  than  a  year 
from  the  making  of  said  contract.  If  the  plaintiflF  had  broken  the 
contract,  the  case  of  Pierce  v.  Estate  of  Paine,  28  Vt.,  34,  would 
seem  to  be  direct  that  an  action  for  such  breach  could  not  be 
maintained  against  him.  Can  this  action  be  maintained  against 
the  defendant  for  the  breach  of  the  contract  committed  by  him  ? 
It  is  to  be  premised,  that,  in  this  case,  a  fact  is  lacking  that  has 
existed  and  been  named,  and  perhaps  regarded  as  more  or  less 
important,  in  some  of  the  reported  cases,  and  in  the  discussions- 
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of  authors  and  commentators  upon  the  subject,  viz.,  performance 
by  the  plaintiflf  of  the  contract  on  his  part,  for  in  this  case  the 
plaintiff  had  nothing  to  do  till  the  defendant  had  perfoiined  on 
his  part  by  furnishing  the  cow  or  the  money,  and  the  plaintiff  had 
kept  the  cow  through  the  designated  year.  If,  therefore,  the  de- 
fendant is  to  be  held  liable  in  this  action,  it  must  be  by  the  vigor 
of  the  contract,  and  not  by  reason  of  benefit  received  and  enjoyed 
by  him,  resulting  from  performance  of  the  contract  on  the  part  of 
the  plaintiff. 

The  only  point  of  exception  is  raised  upon  the  fact  that,  by  the 
terms  of  the  contract,  "  the  plaintiff  was  not  to  perform  his  part 
of  it  until  after  a  period  of  more  than  a  year  had  elapsed  from 
the  making  of  it."  In  the  bill  of  exceptions  it  is  also  said  that 
"  no  question  was  made  as  to  the  sufficiency  of  the  consideration 
of  the  cow  contract ;"  and,  in  this  court,  counsel  have  treated  the 
defendant's  agreement  as  valid  in  every  respect,  and  enforcible, 
provided  it  does  not  fall  within  the  operation  of  the  statute  above 
cited.  We  treat  it  in  the  same  way,  and  also  confine  the  decision 
to  the  ground  and  point  of  exception. 

It  is  conclusively  settled  by  the  decided  cases  in  this  state  that 
the  agreement y  signified  by  the  clause  of  the  statutes  above  quoted, 
must  be  capable  of  being  completely  performed  within  the  pre- 
scribed year :  Squire  v.  Whipple^  1  Vt.,  69 ;  Hinckley  v.  Southgate^ 
11  Id.,  428;  Foote  v.  Umerson  ^  Stone,  10  Id.,  339.  It  is 
claimed  by  the  defendant  that  "  the  tenn  '  agreement,'  as  used  iu 
the  statute,  must  be  construed  as  meaning  and  including  what  is 
to  be  done  by  both  parties."  This  claim  presents  the  hinge-point 
of  the  case.  In  the  famous  case  of  Wain  v.  Warlters,  5  East,  10, 
it  was  held  that  the  word  agreement,  in  its  application  to  the 
clause  of  the  Statute  of  Frauds  as  to  the  special  promise  to  answer 
for  the  debt,  default,  or  miscarriage  of  another,  requires  the  con- 
sideration, as  well  as  the  promise,  of  the  party  sought  to  bo 
charged,  to  be  in  writing.  After  various  expressions  of  surprise, 
and  voluminous  criticisms  by  English  judges  and  lawyers,  and 
some  almost  contrary  decisions,  the  Court  of  King's  Bench,  Ab- 
bot, C.  J.,  Bayley,  Holroyd,  and  Best,  JJ.,  deliberately  sanc- 
tioned, and  directly  applied,  the  doctrine  of  that  case,  in  the  year 
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1821,  in  Saunders  v.  Wakefield,  4  B.  &  Aid.,  595.     The  varied 
fortunes  of  the  law  of  that  case,  both  in  England  and  America, 
are  shown  with  learned  and  painful  elaboration  by  Pabkeb,  C.  J., 
and  the  decision  disapproved  in  the  same  year,  1821,  in  the  case 
of  Packard  v.  Richardson  et  ah,  17  Mass.,  122.     In  Day's  Edi- 
tion (1817)  of  East's  Reports  is  also  a  very  learned,  acute,  and 
exhaustive  note  furnished  by  Judge  Swift,  and  enlarged  by  the 
editor,  disapproving  that  decision.     The  subject  is  brought  down 
to  a  very  recent  date  in  the  last  edition  of  Smith's  Lead.  Cas., 
and  it  appears  that  the  doctrine  of  Wain  v.  Warlters  is  now  the 
established  law  of  the  point  in  Westminster  Hall.     Our  own  court 
has  had  occasion  to  administer  a  similar  statute.     At  the  time 
Smith  V.  Ide,  3  Vt.,  290,  arose  and  was  decided,  our  Statute  of 
Frauds  was  as  follows :  "  Sec.  1.  That  no  suit  in  law  or  equity 
shall  be  brought  or  maintained  upon  any  contract  or  agreement 
hereafter  to  be  made,  whereby  to  charge  any  executor,  etc.,   *    * 
or  whereby  to  charge  the  defendant  upon  any  special  promise  to 
answer  for  the  debt,  or  default,  or  miscarriage  of  another  per- 
son ;     *     *     or  upon  any  agreement  that  is  not  to  be  performed 
within  the  space  of  one  year  from  the  making  thereof,  unless  the 
contract  or  agreement  upon  which  such  action  shall  be  brought," 
etc.    This  obviously  contemplates  an  action  upon  a  contract  or 
agreement,  whereby  to  charge  the  defendant  upon  a  special  promise 
— that  is,  a  suit  brought  upon  the  whole  contract  or  agreement,  in 
which  the  defendant's  special  promise  was  embraced  and  was 
obligatory  upon  him.     That  mode  of  using  those  terms  certainly 
indicates  as  wide  a  scope  for  the  term  '^  ogreeTnent^^  as  the  use  of 
the   same  terms  (omitting  the  word  "  contract")  in  the  corres- 
ponding clauses  of  the  29  Car.  II.,  which  are,  ^^No  action  shall 
be  brought  whereby  to  charge  the  defendant  upon  any  special 
promise  to  answer  for  the  debt,  etc.,  of  another  person,  etc.,  un- 
less the  agreement  upon  which  such  action  shall  be  brought,"  etc. 
In  Smith  v.  Ide,  supra,  decided  in  1831,  with  Wain  v.  Wartters^ 
and  the  other  English  and  several  New  York  cases  to  the  same 
effect,  before  the  court,  it  was  held,  in  a  very  elaborate  opinion 
by  BoYCE,  J.,  that  our  statute  required  that  only  the  promise  of 
the  party  to  be  charged  ))y  it  in  the  suit  should  be  in  writing. 
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Our  present  statute  (Gen.  Sts.  ch.  24),  corresponding  to  29  Car. 
n.,  ch.  3,  §  4,  is  as  follows :   "  Sec.  1.  No  action  at  law  or  in 
equity  shall  be  brought  in  any  of  the  following  cases :  1st.  To 
charge  an  executor,  etc.     2d.  To  charge  any  person  upon  any 
special  promise  to  answer  for  the  debt,  default,  or  misdoings  of 
another.    3d.  To  charge  any  person  upon  any  agreement  made 
upon  consideration  of  marriage.    4th.  Upon  any  contract  for  the 
sale  of  lands,  etc.    5th.  Upon  any  agreement  not  to  be  performed 
within  one  year  from  the  making  thereof,  unless  the  promise,  con- 
tract, or  agreement  upon  which  such  action  shall  be  brought,"  etc. 
In  that  last  clause  the  terms  promise^  contract^  or  agreement  are 
used  disjunctively  and  distributively,  importing  that  each  is  used 
by  repetition  with  reference  to  the  same  terms  respectively  in  the 
five  preceding  clauses.    The  closing  clause  of  the  English  statute 
has  the  term  ^^^  agreemenf^  only,  which,  of  course,  embraces  all 
the  three  terms  used  in  the  preceding  clauses.     Now,  it  is  plain 
that  the  term  "  agreemmf^  is  used  in  the  same  sense  every  time 
it  is  repeated  in  our  original  statute  of  1822,  and  that  it  has  no 
different  meaning,  when  used  with  reference  to  the  limitation  of 
performance  within  a  year,  from  what   it  has  when  used  with 
reference  to  actions  on  agreements  or  contracts  for  the  debt  of 
another.    In  the    language  of  Royce,  J.,  in  Ide  ^  Smith  v. 
Stanton^  15  Vt.,  691,  "  It  is  synonymous  with  special  promise  or 
undertaking.^^    I  seems  equally  plain  that  the  term  "agreement" 
is  used  in  our  present  statute  in  precisely  the  same  sense  as  in  the 
statute  of  1822 ;  and,  therefore,  the  doctrine  of  the  case  of  Ide 
V.  Smith,  supra,  has  direct  application  and  full  force.    The  idea 
of  the  separability  of  the  correlative  parts  of  the  contracts  em- 
braced in  the  first  section  of  our  Statute  of  Frauds  is  recognised 
and  illustrated  in  Thayer  v.  Files  et  aL,  23  Vt.,  497 ;  also  in  Hodges 
and  Wife  v.  Gfreen,  28  Id.  358,  and  in  several  other  similar  cases. 
The  same  idea  is  most  explicitly  and  fully  presented  in  the  very 
discriminating  and  able  opinion  in  Peirce  v.  Estate  of  Paine. 
The  plaintiff  in  that  case,  in  pursuance  of  the  agreement  between 
himself  and  Paine,  at  once  made  purchase  of  the  stock ;  but  the 
transaction  could  not  be  consummated  till  the  lapse  of  a  year,  so 
as  to  enable  it  to  be  determined  whether  Paine  would  be  under  ob- 
36 
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ligation  to  pay  Peirce  anything,  depending  on  the  election  that 
Peirce  should  then  make ;  and,  until  then,  Paine  was  not  to,  and 
did  not,  derive  any  right  or  advantage  from  the  transaction.  He 
had  received  nothing.  In  no  event  was  the  contract,  or  his  part 
of  the  contract,  to  be  performed  within  a  year.  It  was  in  view 
.  of  this  fact  that  the  law  was  elaborated  and  applied  to  the  effect 
that  the  action  could  not  be  maintained  against  Paine.  But  it  is 
prominent  for  notice  that  Redfield,  C.  J.,  says,  "  It  is  that  por- 
tion of  the  agreement,  or  contract  sued  upon,  which  comes  within 
the  statute,  by  not  being  to  be  performed  within  the  year,  and  not 
that  portion  of  the  agreement  which  constitutes  the  consideration 
of  the  promise  sued  upon."  This  is  but  treating  the  doctrine  held 
in  the  case  of  Ide  v.  Smith,  supraj  as  equally  applicable  to  the 
fifth  clause  of  the  statute  as  to  the  second  clause.  It  may  be 
proper  to  remark,  in  passing,  that  what  is  thus  shown  as  to  the 
case  of  Peirce  v.  JSstate  of  Paine  shows  that  the  learned  annota- 
tor,  in  his  note  on  Peter  v.  Compton,  on  p.  547, 1  Sm.  Lead.  Gas., 
ed.  of  1866,  was  not  quite  accurate  in  saying  that,  in  that  case, 
"  the  question  whether  a  contract  must  not  be  susceptible  of  per- 
formance on  both  sides  within  the  year,  in  order  to  be  valid  with- 
out writing,  arose  in  definite  form,  and  was  decided  in  the 
affirmative." 

There  are  several  cases  in  which  it  has  been  held  that,  when 

the  contract  on  the  part  of  either  party  can  be  performed  witihin 

the  year,  the  statute  will  not  apply,  although  the  other  party  can 

not  perform  his  part  till  after  the  expiration  of  a  year.     Under 

the  decision  in  Peirce  v.  Estate  of  Paine,  in  connection  with  what 

has  been  held  in  other  cases  in  this  state,  before  referred  to,  we 

[think  that  whether  the  statute  applies  or  not  depends  on  the  ques- 

I  tion  whether  the  suit  is  brought  against  the  party  that  was  to  per- 

/  form  his  part  of  the  contract  within  a  year.     If  it  is  so  brought 

then  the  statute  would  not  apply ;  but  if  brought  against  the  party 

whose  agreement  was  not  to  be  performed  within  a  year,  then  the 

statute  would  apply.    As  before  intimated,  there  are  cases   in 

''X  which  the  fact  of  performance  by  the  party  who  was  to  perform 

'within  the  year  has  been  named  and  treated  as  affecting  the  appli^ 

oability  of  the  statute ;  in  respect  to  which  I  presume  to  remark 
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that  in  the  first  place,  the  statute  does  not  in  any  respect  make 
the  right  to  maintain  an  action  dependent  upon  the  fact  of  per- 
formance by  either  party,  but  upon  the  intrinsic  character  of  the 
contract,  as  to  when,  by  its  terms,  the  respective  executory  under- 
takings of  the  parties  may  be  performed ;  or,  in  other  words, 
upon  the  capability  of  the  agreement  sued  upon  to  be  performed 
within  a  year.    In  the  next  place,  in  none  of  the  cases  in  which 
the  actual  performance  has  been  named  as  an  element  in  the  ri^t 
to  maintain  the  action,  was  that  fact  material  for  that  purpose, 
so  far  as  the  effect  of  the  statute  was  concerned.     That  fact  would 
have  been  a  necessary  element  in  the  plaintiff's  right  of  recovery 
if  there  had  been  no  statute.    In  Dondlan  v.  Reed^  3  B.  &  Adol., 
899,  of  course  the  plaintiff  could  not  have  recovered  the  stipu- 
lated additional  rent,  if  he  had  failed  to  make  the  stipulated 
improvements.      So  too  in   Blanding  v.  Sargearvt^  33  N.   H., 
239,  the  plaintiff  could  not  have  recovered  if  he  had  failed  to  do 
on  his  part  that  which  laid  the  defendant  under  obligation  to  per- 
form his  agreement.     And  the  same  is  true  and  is  well  illustrated 
by  the  line  of  discussion  in  Holhrook  v.  Arm%trong^  10  Maine,  31. 
The  same  is  true  of  every  conceivable  case  of  like  kind.     In  the 
case  before  us,  as  before  remarked,  the  plaintiff  had  done  that  by 
way  of  adequate  consideration  which,  independently  of  the  stat- 
ute, would  have  rendered  the  undertaking  of  the  defendant  valid 
and  enforcible  against  him.     Only  that  which  was  undertaken  by 
the  defendant  was  to  be  done  within  a  year.    That  undertaking 
is  here  sued  upon.    His  breach  of  it  at  once  perfected  his  liability, 
and  the  plaintiff's  right  of  action.     Looking  to  the  reason  of  the 
law,  under  the  statute,  this  case  stands  for  the  same  consideration 
as  any  case  in  which  the  cause  of  action  should  arise  from  the  \ 
breach  of  an  agreement  that  had  no  relation  to  the  Statute  of  ' 
Frauds.    Upon  the  occurring  of  such  breach,  the  right  of  action 
would  be  perfected ;  but  the  party  would  be  at  liberty  to  delay 
bringing  his  suit  to  the  last  hour  allowed  by  the  Statute  of  Limit- 
ations without  affecting  the  right  to  maintain  the  action.    The 
purpose  of  the  Statute  of  Frauds  is  to  provide  for  a  class  of  ca^s 
in  which  there  can  not  be  an  actionable  breach  within  the  epecifled 
time.    That  class  embraces  only  agreements  that  are  not  to  be 
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'performed  within  a  year.  Such  agreements  as  may  be  wholly 
tnroken  within  the  year,  and  thereby  give  a  cause  of  action  for 
Buch  complete  breach,  do  not  fall  within  either  the  letter  or  the 
reason  of  the  statute.  The  present  case  shows  the  matter  in  a 
strong  light.  The  failure  of  the  defendant  to  furnish  the  cow  or 
the  money,  as  he  agreed  to  do,  made  an  end  of  the  whole  arrange- 
ment, and  left  nothing  further,  either  in  act  or  time,  to  be  done 
bjr  either  party  toward  the  performance  of  the  agreements  on 
either  side.  The  plaintiflf  thereupon  ceased  to  have  anything 
thereafter  to  do  as  matter  of  obligation  to  the  defendant.  The  ^ 
defendant  had  nothing  to  do  but  to  pay  the  damage  caused  by 
his  breach  of  agreement ;  and  that  breach  constituted  a  perfected 
eause  and  right  of  action  in  the  plaintiflF.  This  being  so,  the  rea- 
son of  the  law  under  the  statute  no  more  had  application  and 
force  than  it  would  have  had  if  the  time  for  the  performance  of 
ihe  agreement  on  both  sides  had  been  limited  to  a  period  short  of 
a  year  from  the  making  thereof,  and  the  defendant  had  eommitted 
the  same  breach  that  he  did  in  this  case. 

It  is  proper  further  to  remark  that  in  all  the  cases  where  the 
agreement  has  been  held  to  be  within  the  statute,  the  action  was 
for  the  breach  of  that  side  of  the  contract  that  was  not  to  be  per- 
formed within  the  year ;  as  Boydell  v.  Drummond^  11  East.  142 ; 
BracegiTdle  v.  Eeald,  1  B.  &  Aid.  727 ;  Peirce  v.  EBiaie  of 
Paine  J  supra  ;  Broadwell  v.  Getman^  2  Denio,  87.  Without  pur- 
suing the  subject  further,  the  judgment  is  aflSrmed.* 

*  Note  by  Judge  JtEDFiXLD,  subjoined  to  a  report  of  this  case  in  the  LawBc^^ 
ier  of  June,  1869. 

The  foregoing  opinion  can  scarcely  fail  to  be  of  interest  to  the  profession,  be- 
ing upon  the  very  important  point,  how  far  an  action  is  maintainable  npon  ooe 
portion  of  a  contract  or  agreement,  when  the  other  portion  of  it  is  oonfaeedly 
within  the  Statute  of  Frauds,  and  so  not  enforcible  by  action,  not  being  in  writ- 
ing. In  Vermont,  as  stated  in  the  opinion,  it  was  decided  at  an  early  day  {Jde 
V.  Smithy  3  Vt.,  390),  that  under  that  clause  in  the  statute  requiring  cnntracti 
or  agreements  for  the  debt  of  another  to  be  in  writing,  it  was  not  reqaisite  tfaat 
the  consideration  of  the  contract  should  appear  in  the  writing.  This  wu  a  de- 
parture from  the  English  construction  :  Wain  v.  Workers y  5  East  10.  fiat  it 
1ms  been  adopted  in  a  considerable  number  of  the  states,  and,  to  the  extent  ntiiMd, 
there  is,  perhaps,  no  question  of  the  soundness  of  the  decision  upon  which  the 
relaxation  of  the  rule  in  Wain  y.  WarUers  proceeded.    So,  too,  where  bat  i 
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side  of  a  contract  or  agreement  is  within*  the  statute,  as  a  contract  for  the  sale  6f 
land,  for  a  price  agreed  to  be  paid  in  money,  and  the  portion  within  the  statute 
lias  been  performed,  by  conveying  the  land,  there  seems  no  ground  to  question 
the  right  to  maintain  an  action  for  the  recovery  of  the  price  stipulated,  although 
we  thereby  give  efl^t  to  one  portion  of  the  contract  not  in  writing.  But  if  the 
portion  of  the  contract  Mling  within  the  statute  has  not  been  reduced  to  writing, 
no  action  can  be  maintained  on  that  portion  of  it  because  the  other  portion  has 
been  performed,  as  the  payment,  for  instance,  of  the  price  of  the  land,  or  per- 
formance in  any  other  mode :  PetVce  y.  Estate  of  Paincy  28  Vt.,  34,  and  cases 
cited.  But  it  seems  to  us  that  there  is  no  violation  of  the  statute  in  allowing  an 
action  to  be  maintained  on  that  portion  of  the  contract,  being  the  entire  stipula- 
tion of  one  party,  which  is  not  within  the  statute,  although  the  other  portion  of 
the  contract  could  not  have  been  enforced  by  action,  as  in  the  present  case.  Such 
have  been  the  intimations  of  the  English  judges  in  some  of  the  cases  reported. 
But  this  must  be  received  with  some  qualification.  We  think  it  is  scarcely  al- 
lowable to  hold  that  where  the  portion  within  the  statute  is  the  sole  considera- 
tion of  that  which  is  not,  and  the  judgment  will  impose  the  obligation  of  future 
performance  of  that  portion  of  the  contract  within  the  statute,  still  an  action  will 
lie  upon  that  portion  which  is  not  within  the  statute  so  soon  as  there  shall  be  a 
breach  of  the  same.  Upon  that  view,  if  the  price  for  the  conveyance  of  land 
were  agreed  to  be  paid  before  the  time  of  the  conveyance,  the  party  bound  to  con- 
vey, although  not  by  contract  in  writing,  might  sue  for  the  price,  and  the  judg- 
ment would  recognise  the  full  validity  of  the  entire  contract,  although  not  in 
writing.  This  seems  to  us  the  most  obvious  disregard  both  of  the  letter  and 
spirit  of  the  entire  scope  and  effect  of  the  statute.  But  in  a  case  like  the  present 
where  the  defendant  elects  to  disregard  that  portion  of  the  contract  not  within  the 
statute,  by  omitting  performance  of  the  portion  which  shall  perfect  the  obligation 
of  the  other  party,  which  will  then  be  within  the  statute,  it  seems  to  us  he  has 
no  ground  of  complaint  because  he  is  held  responsible  on  the  portion  not  within 
the  statute,  when  he  has  by  his  own  election  carried  it  all  without  the  statute, 
by  electing  not  to  perform  on  his  own  part,  and  thus  releasing  the  plaintiff  from 
performance  of  that  portion  not  to  be  performed  within  the  year.  The  contract 
then  stands  as  if  the  defendant  had  stipulated  that  if  he  &iled  to  perform  on  his 
own  part,  according  to  his  stipulation,  he  would  pay,  immediately,  and  within 
one  year,  all  damages,  thus  by  his  own  election  carrying  the  whole  contract  with- 
out the  statute. 
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Jaues  Morse  v,  Lawrence  Brainerd  and  others,  trustees, 

AND  receivers  OP  THE  VERMONT  &  CANADA   AND   VER- 
MONT Central  Rah^road  Companies. 

[In  Chancery.] 

Railroad.     Common  Carriers. 

The  principle  Ss  now  well  settled  in  this  state  that  railroad  companies  as  eommcA 
aarries  may  make  valid  oontraots  to  carry  and  transport  property  beyond  the  llatiti 
of  their  own  roads,  and  when  they  do,  they  are  boand  to  deliver  the  property  tt 
its  place  of  destination  according  to  their  contract,  and  are  liable  for  all  ii^aiy  to 
noh  property  prior  to  its  delivery,  although  sach  injary  happens  after  the  property 
has  passed  over  their  road  on  its  way,  and  while  in  the  charge  of  other  canicn 
ever  whom  they  have  no  control.   This  contract  may  be  either  ezprees  or  implied. 


J 
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liB  England  the  rale  Is  that  where  a  railroad  company,  as  oommon  oarriers,  reoeiye 
property  destined  and  directed  to  a  point  beyond  the  termination  of  their  own  road, 
they  are  bound  to  deliyer  it  at  Its  plaoe  of  destination,  without  a  stipulation  to 
that  effect,  and  if  the  company  would  avoid  such  obligation  they  must  do  it  by  a 
stipulation  limiting  their  liability  to  injuries  happening  upon  their  own  road. 

But  in  this  country  the  rule  established  in  most  of  the  states,  indnding  Vermont,  Is 
that  the  company  are  liable  Ibr  Imuries  that  occur  beyond  the  termination  of  their 
own  road,  only  when  they  stipulate  to  deliver  the  property  at  a  point  beyond. 

In  this  case  the  defendants  as  trustees,  receivers,  and  managers  of  the  Vermont  A  Can* 
ada  and  Vermont  Central  railroads  for  the  first  mortgage  bondholders,  having  r» 
oeived  property  destined  and  directed  to  a  point  beyond  the  termination  of  said  roads, 
it  was  hefd  that  the  Ihcts,  as  set  ibrth  in  the  opinion  of  the  court,  established  an 
Implied  contract  to  deliver  the  property  at  such  point ;  and  that  the  defendants  are 
liable  for  iB^juries  received  prior  to  its  delivery,  beyond  the  termination  of  said  roads. 

This  was  originally  an  action  on  the  case  in  two  counts  brought 
"by  Morse  against  Brainerd  and  others,  Trustees  of  the  Vermont 
Central  and  Vermont  &  Canada  Railroads,  as  common  carriers, 
for  damages  sustained  by  said  Morse  on  a  car-load  of  cattle 
shipped,  as  will  appear  from  the  opinion  of  the  court.  The  suit 
was  entered  at  the  September  term,  A.  D.  1860,  of  the  Franklin 
county  court,  and  the  same  was  enjoined  in  chancery  by  Poland, 
Ohancellor,  upon  the  ground  that  said  receivers  were  sought  to 
be  charged  in  a  court  of  law  for  acts  done  by  them  as  receivers, 
.tM5ting  as  the  ofi&cers  of  the  court  of  chancery,  under  the  direction 
ttnd  control  of  that  court ;  and,  as  such  receivers,  only  accoimtable 
in  a  court  of  chancery. 

The  petitioner,  by  his  solicitor,  then  filed  his  petition  to  the 
chancellor,  praying,  among  other  thin^,  that  a  special  master  in 
chancery  might  be  appointed  to  take  the  testimony  and  report  *o 
the  court  of  chancery,  which  was  granted,  and  the  master  made 
his  report.  Upon  the  facts  reported  by  the  master  and  the  testi- 
mony in  the  case.  Chancellor  Pierpoint  made  a  pro  forma  order 
that  the  receivers  pay  the  sum  found  due  by  the  master.  Prom 
this  order  the  receivers  appealed,  and  the  case  passed  to  the  su- 
preme court. 

Dewey  ^  Nohle^  for  the  defendants,  cited  Van  Santvoord  v.  St. 
JTohn,  6  Hill,  (N.  Y.)  157  ;  Nutting  v.  Conn.  River  iJ.  i2.,  1  Gray, 
502  ;  Briggs  v.  Bo9ton  ^  Lowell  R.  R.  Co.,  6  Allen,  246 ;  Hood  v. 
IT.  T.  ^  N.  E.  R.  R.y  22  Conn.,  1 ;  Ellmore  v.  Naugatuck  R.  iJ., 
23  Conn.,  467  ;  Brintnall  v.  S  ^  W.R.  R.Co.,  32  Vt.,  665  ;  Oui- 
met  V.  Senshaw  et  al.y  35  Vt.,  605 ;  Naugatuck  R.  R,  v.  Water- 
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biiry  Button  Co.^  24  Conn.,  468 ;  Converse  et  dl.  v.  O.  Tran^spartation 
Oo.j  Am.  Law  Reg.,  New  Series,  Feb.  1867,  214 ;  Fcnrmers  ^ 
Mechanics*  Bank  v.  Champ,  Transportation  Co.^  23  Vt.,  186 ;  S, 
(7.,  18  Vt,  131 ;  S.  (7.,  16  Vt.,  52 ;  11  Allen,  296. 

E.  A.  Sowles^  for  the  petitioner,  cited  Sprague  v.  Smithy  29 
Vt.,  421 ;  Nbt/es  ^  Co.  v.  Rutland  ^  Burlington  JRaUroadj  27 
Vt.,  110;  Hooper  v.  Wells^  Fargo  ^  Co.^  Am.  Law  Reg.,  Nor. 
1865,  16;  Farmers  ^  Mechanics^  Bank  v.  Cham.  Trans.  Co.y 
28  Vt,  186;  Wilhert  v.  N.  Y.  ^  EHe  R.  i2.,  2  Kernan,  245; 
Weed  Y.  Saratoga  ^  Sch.  R.  JR.,  19  Wend,,  534 ;  St.  John  v. 
Van  Santvoord^  25  Wend.,  660  ;  Van  Santvoord  v.  St.  John,  6  Hill, 
157 ;  Champion  v.  Bostwick,  18  Wend.,  175 ;  Campbell  v.  Per- 
Mnsj  4  Selden,  480 ;  Cory  v.  Cleveland  ^  Toledo  R.  R.  Cb.,  29 
Barb.,  35;  Foy  v.  Troy  ^  Boston  R.  R.  Co.,  24:  Barb.,  382; 
Redfield  on  Railways,  284,  and  cases  there  cited;  Perkim  v. 
Portland  ^  Saco  R.  JB.,  47  Maine,  573 ;  Angle  ^  Co.  v.  M. 
^  M.  R.  R.y  9  Iowa,  487 ;  Carter  v.  Peck,  4  Sneed,  (Tenn.) 
203 ;  Bennett  v.  Filyawy  1  Florida,  403 ;  2  Hilliard  on  Torts, 
557  and  558 ;  Wheeler  v.  S.  F.  ^  A.  R.  R.  Co.,  6  Am.  Law 
Reg.,  606 ;  Mallory  v.  Tioga  R.  R.  Co.,  39  Barb.,  488 ;  BarsheR 
V.  Steam.  32  Wis.,  256 ;  Lapham  v.  Green,  9  Vt.,  407;  Td.  Co. 
V.  DeRutte,  Am.  Law  Reg.,  May,  1866,  407-410. 

The  opinion  of  the  court  was  delivered  by 

FiBRPOiNT,  C.  J.  This  case  comes  into  this  court  by  appeal 
from  a  decree  of  the  court  of  chancery  accepting  the  report  of  a 
master,  and  determining  the  amount  due  from  the  defendants  to  the 
plaintiflF,  James  Morse.  The  preliminary  proceedings,  which  have 
resulted  in  bringing  the  case  before  us  in  its  present  form,  we 
have  not  been  furnished  with  the  means  of  stating.  That  is  prob- 
ably a  matter  of  no  importance,  as  no  questions  are  now  made  by 
counsel  on  either  side,  except  such  as  arise  upon  the  master's 
report. 

From  that,  it  appears  that  the  defendants  were,  and  still  are, 
operating  the  Vermont  Central  and  Vermont  &  Canada  railroads, 
as  trustees,  receivers  and  managers,  for  the  first  mortgage  bond- 
holders, by  the  appointment  and  under  the  direction  of  the  court 
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of  ohanoery,  and  that  the  business  of  said  roads,  and  of  said 
t^stees  and  receivers,  was  and  is  to  carry  passengers  and  freight 
for  hire,  and  that  said  trustees  and  receivers  were  operating  said 
roads  for  that  purpose,  under  their  said  appointment  as  aforesaid. 
That  on  the  14th  of  November,  1859,  and  while  the  defendants 
were  in  the  possession  of  and  operating  and  managing  said  roads 
as  such  receivers,  the  said  Morse  delivered  to  them,  at  Swanton, 
in  this  state,  a  quantity  of  cattle ;  that  the  said  cattle  were  re- 
ceived by  one  Bradford  Scott,  station  agent  at  said  Swanton,  the 
agent  and  servant  of  the  defendants  at  that  place  for  such  pur- 
pose ;  that  the  said  cattle  were  the  property  of  said  Morse,  and 
were  shipped  for,  directed  to,  and  were  to  be  delivered  at  Med- 
ford,  Mass.,  and  were  received  to  be  sent  and  forwarded  to  that 
place.  The  cattle  were  duly  sent  forward  by  the  defendants ; 
they  were  transported  safely  over  the  Vermont  &  Canada  and 
Vermont  Central  roads,  but  while  on  the  lower  and  connecting 
roads,  and  on  their  way  to  Medford,  the  point  of  their  destination, 
they  were  materially  injured  and  damaged,  so  that  on  their  arrival 
at  Medford  they  were  of  much  less  value,  by  reason  of  such  in- 
jury, and  in  consequence  thereof  the  said  Morse  sustained  a 
serious  loss.  A  compensation  for  that  loss  is  what  the  said  Morse 
is  now  seeking  in  this  proceeding. 

The  defendants  claim  that  they  are  not  liable  for  any  injury  to 
the  cattle  that  happened  after  they  passed  off  from  the  roads  of 
which  they  had  the  charge  and  management  on  to  the  connecting 
roads  and  on  their  way  to  said  Medford. 

The  principle  is  now  well  settled  in  this  state  that  railroad 
companies,  as  common  carriers,  may  make  valid  contracts  to  carry 
and  transport  property  beyond  the  limits  of  their  own  roads,  and 
when  they  do,  they  are  bound  to  deliver  the  property  at  its  place 
of  destination,  according  to  their  contract,  and  are  liable  for  all 
injury  to  such  property  prior  to  its  delivery,  although  such  in- 
jury happens  after  the  property  has  passed  over  their  road  on  its 
way,  and  while  in  the  charge  of  other  carriers  over  whom  they 
have  no  control.  Nin/es  v.  Rutland  ^  Burlington  R,  R.  Co.j  27 
Vt.,  110,  and  the  cases  there  referred  to.  This  contract  may 
be  either  express  or  implied.    In  England  the  rule  is,  that  when 
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a  railroad  company,  as  common  carriers,  receive  property  des- 
tined and  directed  to  a  point  beyond  the  termination  of  their  own 
road,  they  are  bound  to  deliver  it  at  its  place  of  destination,  with- 
out a  stipulation  to  that  effect.  The  law  imposes  that  obligation, 
upon  the  receipt  of  the  property,  and  if  the  company  would  avoid 
such  obligation,  they  must  do  it  by  a  stipulation  limiting  their  lia- 
bility to  injuries  happening  upon  their  own  road.  But  in  this 
country  the  rule  established  in  most  of  the  states  is,  that  the  com- 
pany is  liable  for  injuries  that  occur  beyond  the  termination  of 
their  own  road,  only  when  they  stipulate  to  deliver  the  property 
at  a  point  beyond,  and  that  is  the  extent  to  which  the  decisions  in 
this  state  have,  as  yet,  gone,  and  is  as  far  as  we  are  now  dis- 
posed to  go. 

If,  then,  the  defendants  are  to  be  made  liable  in  this  case,  it 
must  be  upon  the  ground  that  they  received  the  property  in  ques- 
tion under  a  contract,  express  or  implied,  to  deliver  it  at  Medford, 
its  place  of  destination. 

Whether  there  was  such  a  contract  or  not,  is  mainly  a  question 
of  fact,  to  be  determined  upon  the  master's  report  and  the  evi- 
dence referred  to. 

That  there  was  no  express  contract  for  the  delivery  of  this 
property  at  Medford  is  conceded.  Was  there  an  implied  contract 
to  that  effect  ? 

From  the  master's  report *and  the  testimony  of  Lawrence  Brain- 
ard,  one  of  the  defendants,  which  is  referred  to  as  a  part  of  said 
report,  it  appears  that  there  was  a  business  arrangement  entered 
into  between  the  several  roads  that  constitute  a  line  of  communi- 
cation by  railroad  from  Ogdensburgh,  in  the  state  of  New  York, 
to  Boston,  Mass.,  for  the  transmission  of  passengers  and  freight; 
that  in  this  chain,  the  Vermont  &  Canada  and  the  Vermont  Cent- 
ral railroads  constitute  links ;  that  under  this  arrangement,  when 
a  car-load  of  property  was  sent  from  one  point  upon  the  line  to 
another,  it  went  to  its  destination  without  a  change  of  cars ;  the 
amount  to  be  paid  for  carrying  the  property  through  the  whole 
distance  was  agreed  upon  and  fixed  at  its  place  of  departure,  by 
the  parties  receiving  it ;  this  sum  might  be  paid  in  gross  by  tiie 
consignor  in  advance,  or  by  the  consignee  on  its  arrival ;  the 
freight  was  not  to  be  paid  to  the  several  roads  over  which  the 
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property  passed  in  its  transit,  but  the  amount  which  each  was  to 
receive  was  adjusted  between  themselves  in  their  monthly  settle- 
ments. This  property  was  billed  through  from  the  place  where 
received  to  the  place  to  which  it  was  sent ;  and  the  way-bill,  in 
this  case,  is  quite  significant  of  what  the  practice  was,  and  how 
the  parties  understood  the  transaction.  It  was  as  follows :  "  Mer- 
chandise transported  by  the  trustees  first  mortgage  bonds  Vermont 
Oentral  railroad  company,  from  Swanton^  Vt.^  to  Medford,  Mass.^ 
November  14, 1859."  Then  is  entered  the  number  of  the  car  and 
name  of  the  owner,  name  of  the  consignee,  description  of  the 
property,  weight,  rate  per  hundred,  and  the  whole  amount  of  the 
freight,  '^payable  at  the  station  sent  to.^^  When  a  party  sends  a 
car-load  of  live  stock  over  the  roads,  he  is  entitled  to  a  free  pass 
over  all  the  intermediate  roads  on  the  train  with  the  car,  to  its 
place  of  destination.  Such  a  pass  was  given  to  Morse.  These 
facts,  and,  in  short,  without  stopping  to  enumerate  further,  the 
great  mass  of  facts  and  testimony  reported  by  the  master,  are  con- 
sistent, and  many  of  them  only  consistent  with  the  idea  of  an 
assumed  liability  to  transport  the  property,  in  this  case,  from 
Swanton  to  Medford.  Such,  we  think,  must  have  been  the  under- 
standing and  expectation  of  Morse  and  the  station  agent  at 
Swanton,  at  the  time  the  property  was  put  on  to  the  defendants' 
road  at  that  place.  It  was  according  to  the  regular  and  estab- 
lished course  of  their  business,  and  such  an  agreement  would 
have  been  within  the  legitimate  scope  of  the  authority  of  the 
station  agent. 

We  think  the  fair  and  just  implication  from  the  whole  case,  as 
we  have  it  before  us,  is  that  the  defendants,  when  they  received 
the  property  of  Morse,  took  upon  themselves  the  obligation  to 
transport  the  property  safely  from  Swanton  to  Medford,  and,  such 
being  the  case,  they  are  liable  to  Morse  for  the  injury  the  prop- 
erty sustained  on  its  way,  as  reported  by  the  master. 

As  there  are  two  cases  now  before  us,  between  the  same  parties, 
depending  upon  the  same  principles  and  similar  facts,  the  entry 
will  be  in  both  cases  that  the  decree  of  the  chancellor,  accepting 
the  report  of  the  master  and  fixing  the  liability  of  the  defend- 
ants, and  the  amount  thereof,  is  affirmed,  and  the  cases  remanded 
to  the  court  of  chancery  for  final  disposition. 
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Edmund  Yates  v.  Stephen  Hurst,  and  M.  Buck,  trustee. 
Trustee   Process.     Soldier*s  Bourvty.     Contract.     Consideration, 

When  a  purohaaer  of  a  dalm  against  a  town  for  a  soldier's  boonty  reoeives  the  pay 
on  it,  the  money  reoeired  beoomes  the  property  of  the  purohaaer,  and  he  hecocwa 
the  debtor  of  the  soldier  for  the  price,  as  consideration,  which  he  agreed  to  pay  tn 
the  claim,  and  may  be  held  as  trustee  of  the  soldier  therefor. 

B  bought  of  H  his  claim  for  a  town  bounty,  but  before  the  olatm  was  paid,  H  denied 
the  sale  and  protested  against  payment  to  B,  and  the  town  declined  to  pay  B  until 
matters  were  satis&ctorily  arran^red  between  B  and  H.  This  was  consummated  bj 
B  agreeing  to  pay  certain  debts  owing  by  H,  including  the  plaintiff's  debt  agfclnit 
H,  in  addition  to  the  price  first  agreed  upon,  and  the  town  then  paid  the  claim  to 
B.  Held,  that  the  adjustment  of  the  dispute  was  suflloient  consideration  of  the  prom- 
ise to  pay  the  plaintUT's  debt,  and  that  B  was  chargeable  as  trustee  of  H  for  tbat 
amount. 

Trustee  Process.  The  commissioner,  appointed  to  take  the 
disclosure  of  the  trustee  and  report  the  facts,  reported  "  that  said 
Stephen  Hurst  duly  enlisted  as  a  volunteer,  in  and  for  the  town 
of  St.  Albans,  and  to  make  up  the  required  quota  of  said  town, 
in  the  earJy  part  of  the  rebellion,  was  regularly  mustered  into  the 
service  and  army  of  the  United  States,  in  which  he  remained  do^ 
ing  duty  during  the  time  for  which  he  enlisted,  and  at  the  end  of 
said  time  he  was  duly  and  honorably  discharged,  and  a  written 
discharge  from  said  service  was  delivered  to  him,  and  he  returned 
to  the  town  of  St.  Albans.  Sometime  after  the  return  of  said 
Hurst,  he  applied  to  said  Buck  to  aid  him  in  inducing  the  town  to 
vote  to  him,  and  each  of  several  others,  a  bounty  of  three  hand- 
red  dollars  each ;  and  at  the  same  time  showed  to  said  Buck  bis 
written  discharge.  Buck,  at  the  time  deeming  the  chance  of 
obtaining  any  bounty  from  the  town  so  remote  and  uncertain,  de- 
clined to  have  anything  to  do  in  the  matter;  but  shortly  after 
Hurst  again  called  on  Buck  and  proposed  to  Buck  that  if  he 
(Buck)  would  pay  to  him  (Hurst)  the  sum  of  fifteen  dollars,  he 
would  sell  and  deliver  to  him  his  discharge,  under  which,  if  the 
town  should  thereafter  vote  to  pay  a  bounty,  he  (Buck)  should 
have  one  half  and  Hurst  the  other  half.  This  proposition  Buck 
accepted,  and  paid  to  Hurst  said  sum  of  fifteen  dollars,  and  took 
said  discharge.  Sometime  subsequent  to  this  transaction,  said 
town  of  St.  Albans,  at  a  regular  meeting,  voted  to  pay  each  of 
said  volunteers,  said  Hurst  with  the  others,  the  sum  of  three 
hundred  dollars,  but  did  not  vote  to  raise  any  tax  for  that  purpose. 
Not  long  (but  at  what  time  did  not  appear)  after  said  town  meet- 
ing at  which  said  vote  was  passed,  said  Hurst  called  on  said  Buck 
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and  proposed  to  sell  to  him  the  other  half  of  his  bounty,  saying 
he  wanted  some  clothes ;  that  he  had  an  opportunity  to  go  to  Bos- 
ton into  a  bakery  establishment,  and  that  if  he  (Buck)  would 
furnish  him  with  clothes  to  go  with,  he  would  sell  to  him  the  other 
half  of  his  said  bounty.  Thereupon  said  Buck  did  agree  to  fur- 
nish Hurst  with  a  suit  of  clothes,  and  said  Hurst  sold  to  said 
Buck  the  other  half  of  his  said  bounty.  The  clothes  furnished 
by  said  Buck  to  Hurst  amounted  to  the  sum  of  $37. 

"  Subsequent  to  said  time,  but  when  did  not  appear,  said  town 
voted  to  raise  a  tax  to  pay  said  bounty  of  three  hundred  dollars 
to  Hurst  and  the  other  volunteers.  After  said  last  mentioned 
vote,  and  after  the  money  was  raised  upon  said  tax,  the  selectmen 
of  St.  Albans  held  a  meeting  for  the  purpose  of  paying  said  boun- 
ties to  the  several  persons  entitled  thereto ;  and  at  said  meeting 
said  Buck  appeared  with  a  written  order,  from  said  Hurst  to  said 
selectmen,  to  pay  to  said  Buck  said  bounty  of  $300.  But  it  hav- 
ing been  represented  to  the  selectmen  by  Doctor  Sherman,  then 
sheriff  of  the  county,  and  who  then  held  said  Hurst  in  jail,  that 
Hurst  owed  sundry  debts  to  different  persons,  and  among  them  to 
the  plaintiff  in  this  suit,  to  whom  Hurst  was  indebted  in  the  sum 
of  $45,  and  said  Sherman  then  protesting,  in  the  name  and  as 
agent  of  Hurst,  against  the  payment  of  said  bounty  to  Buck,  they 
then  declined  to  pay  said  bounty  to  Buck  until  matters  were  sat- 
isfactorily arranged  between  said  Buck  and  Hurst.  Subsequent 
to  this,  on  the  same  day,  for  the  purpose  of  an  arrangement  be- 
tween them.  Buck  met  Hurst  and  Dr.  Sherman  at  the  jail,  and 
Hurst  then  claimed  to  Buck  that  he  had  not  sold  the  bounty  to  him, 
and  it  was  then  agreed  by  Buck,  and  in  the  presence  of  Hurst 
and  Dr.  Sherman,  that  he,  (Buck),  in  addition  to  what  he  had 
already  paid  to  Hurst,  namely,  $52,  to  William  N.  Smith  $40.50, 
to  B.  PauU  $14.50,  to  Weeks  $7.60,  would  pay  to  the  plaintiff 
his  debt  against  Hurst  of  $45,  and  pay  to  said  Sherman  for  Hurst 
$100. 

"  The  plaintiff  was  not  present  at  said  interview,  and  had  no 
knowledge  in  regard  to  it,  and  never  agreed  to  look  to  Buck  for 
his  debt  against  Hurst,  nor  to  accept  Buck  as  paymaster.  The 
foregoing  arrangement  having  been  fully  agreed  upon  by  said 
Buck,  and  the  selectmen  notified  of  it,  they  paid  said  bounty  of 
$300  to  Buck,  and  Buck  paid  to  S9,id  Sherman  for  Hurst  said 
$100,  but  refused  to  pay  to  the  plaintiff  his  said  debt  against  said 
Hnrst  of  $45.  The  whole  amount  paid  by  said  Buck  to  and  for 
said  Hurst  is  $214,  leaving  $86  of  said  bounty  in  his  hands. 

"  If,  from  said  disclosure  and  the  facts  here  reported,  the  court 
riiould  be  of  opinion,  that  in  point  of  law,  (which  your  conmiis- 
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sioner  does  not  undertake  to  decide),  Buck  is  liable  as  trustee  of 
said  Stephen  Hurst,  your  commissioner  finds  and  decides  that  said 
Buck  has  in  his  hands  and  possession  the  sum  of  forty-five  dollars 
and  interest  from  December,  1866.  And  if,  from  the  foregoing 
facts  and  disclosure,  the  court  should  be  of  opinion  that  said  Buck 
ought  not  to  be  holden  as  trustee  for  said  Hurst,  then  your  com- 
missioner decides  that  he  ought  to  be  discharged,  with  his  cost." 

The  county  court,  at  the  September  term,  1867,  Wilson,  J., 
presiding,  rendered  judgment  jC|ro/(?rwa,  that  said  Buck  is  liable, 
as  trustee  of  Hurst,  for  the  sum  of  $45,  and  interest  from  Decem- 
ber, 1866,  to  which  the  trustee  excepted. 

,  for  the  trustee. 


If  the  trustee  is  liable  at  all,  it  is  by  reason  of  that  bounty 
money  which  he  holds.  But  the  General  Statutes  provide  that 
"  no  money  payable  or  received"  under  the  provisions  of  the  act 
authorizing  towns  to  vote  bounties  to  volunteers  ^'  shall  be  subject 
to  the  trustee  process."  (Gen.  Sts.,  118.)  This  statute  is  one  that 
should  be  liberally  construed.  The  trustee  is  surely  not  liable 
unless  he  is  indebted  to  Hurst ;  and  if  indebted  to  Hurst,  it  is  for 
the  bounty  money  and  nothing  else. 

The  commissioner  finds  that  the  trustee  did  buy  of  Hurst  the 
Qptire  bounty  in  question  and  pay  him  therefor ;  and  that  Hurst 
gave  to  the  trustee  an  order  in  writing  directing  the  selectmen  to 
pay  the  bounty  to  him.  The  sale  was  then  complete,  and  the 
trustee  the  exclusive  owner  of  the  bounty.  Hurst  had  no  more 
right  to  demand  it,  or  any  part  of  it,  than  a  stranger  to  the  trans- 
action would  have.  Therefore,  his  interference,  to  prevent  the 
payment  of  the  bounty  by  the  selectmen  to  the  trustee,  was  an 
illegal  act ;  that  illegal  act  extorted  the  promise  upon  which  it  is 
sought  to  make  the  trustee  liable.  And  the  only  consideration 
for  the  promise  by  the  trustee  to  pay  the  forty-five  dollars  was  the 
withdrawal  of  that  unlawful  interference.  The  promise  of  the 
trustee  to  pay  $45  to  Yates  was  clearly  without  consideration. 
Larabee  v.  Ovit^  4  Vt.,  46 ;  Pomeroy  v.  Slade  ei  aZ.,  16  Vt.,  220. 

Bailey  J  Davis  ^  Adams,  for  the  plaintiff. 
The  trustee  made  an  express  promise  to  pay  the  plaintiff  for^- 
five  dollars  for  the  defendant.    The  promise  was  upon  sufficient 
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consideration.  It  was  made  to  settle  a  disputed  claim.  Stoddard 
V.  Mix^  14  Conn.,  11.  It  makes  no  difference  that  the  commis- 
sioner found  that  Buck's  claim  was  right  and  Hurst's  wrong. 
Barlow  v.  Ocean  Ins.  Co.y  4  Met.,  270.  To  avoid  a  lawsuit  is  a 
suflScient  consideration  to  support  a  promise.  Perry  v.  Buchmauj 
83  Vt.,  7 ;  1  Parsons  on  Con.,  363,  364. 

The  statute  exempting  bounties  from  trustee  process  does  not 
apply  to  this  case.  Gen.  Sts.,  118.  The  first  section  empowers 
towns  to  grant  and  vote  money  for  two  purposes :  first,  to  be  paid 
to  volunteers ;  second,  to  pay  debts  contracted  by  the  selectmen 
to  pay  volunteers,  agreeably  to  a  previous  vote,  or  to  pay  the 
amount  of  bounties  which  may  have  been  paid  to  volunteers  by 
subscription  or  private  means.  The  second  section  provides  that 
no  money,  payable  or  received  under  the  provisions  of  this  act, 
shall  be  subject  to  the  trustee  process.  First,  what  do  the  words 
payable  and  received  mean  ?  Payable  must  mean  payable  by  the 
tavm  to  the  volunteer.  The  town  and  the  volunteer  are  the  only 
parties.  It  cannot  mean  payable  from  a  third  person  to  the  vol- 
unteer. When  Buck  received  it,  the  town  was  discharged  from 
its  liability,  and  Buck  became  the  debtor.  It  thereby  ceased  to 
be  bounty  money.     Manchester  v.  BumSy  45  N.  H.,  482. 

The  word  received  refers  to  money  raised  under  the  second 
clause  of  the  first  section.  The  construction  warrants  this  inter- 
pretation. Payable  refers  to  the  first  clause,  received  to  the  sec- 
ond. It  means  money  either  received  by  the  selectmen  on  loans 
to  pay  to  volunteers,  or  else  to  money  due  to  third  parties  for  such 
loans  or  voted  by  the  town  to  pay  the  expense  of  bounties  raised 
by  subscription  or  by  private  means  and  received  by  the  volunteer. 
Morse  v.  Towns,  45  N.  H.,  185 ;  Scott  v.  Brigham  and  tr.,  27 
Vt.,  561 ;  Manchester  v.  Burns,  45  N.  H.,  482. 

Buck,  even  if  he  had  been  Hurst's  attorney,  could  not  be  com- 
pelled to  pay  him  the  identical  money  he  received  from  the  town. 

There  had  been  a  settlement  of  the  bounty  between  Buck  and 
Hurst.  This  would  change  it  to  a  simple  indebtedness,  and  Buck 
could  not  be  said  to  hold  this  money  in  a  fiduciary  capacity.  It 
thereupon  ceased  to  be  bounty. 
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The  opinion  of  the  court  was  delivered  by 

Barrett,  J.  Though,  as  found  by  the  commissioner,  Buck 
bought  the  defendant's  claim  for  a  bounty  for  $15  in  money  and  a 
suit  of  clothes  at  $37,  the  report  shows  that  afterward,  and  before 
the  bounty  money  was  paid  over  to  Buck,  the  defendant  denied 
that  he  had  sold  his  claim  to  Buck,  and  protested  against  the  pay- 
ment of  the  bounty  money  to  him ;  and  the  selectmen  declined  to 
pay  it  to  him  until  matters  were  satisfactorily  arranged  between 
him  and  the  defendant.  Thereupon  they  proceeded  to  make  such 
arrangement,  and  the  same  was  consununated  by  Buck's  agreeing 
to  make  several  payments  on  debts  owing  by  the  defendant,  and, 
among  them,  the  debt  of  the  plaintiflF  of  $45.  "  The  foregoing 
arrangement  having  been  fully  agreed  upon  by  said  Buck,  and  the 
selectmen  notified  of  it,  they  paid  said  bounty  of  $300  to  Buck." 
When  the  claim  had  been  thus  bought  by  Buck,  the  money,  when 
paid  to  him,  was  no  longer  bounty  Tnoney  belonging  to  the  defend- 
ant. Buck  did  not  receive  nor  hold  it  as  the  property  of  the 
defendant,  but  as  his  own  property.  His  relation  to  the  defendant 
became  that  of  debtor  for  the  price,  as  consideration,  which  he 
had  agreed  to  pay  for  the  claim,  and  not  that  of  attorney,  agent 
or  bailee  of  the  defendant.  He  did  not  owe  him  the  bounty  numofj 
but  he  owed  him  for  it,  according  to  his  (Buck's)  agreement. 
The  final  arrangement  was  not  an  appropriation  of  the  bounty 
money  to  the  payment  of  the  plaintiffs  debts,  but  an  appropriation 
or  provision  for  the  payment  of  that  debt  out  of  what  Buck  was 
to  pay  for  the  claim.  There  was  thus  a  credit  of  the  defendant 
in  tlie  hands  of  Buck  as  the  debtor  of  the  defendant.  Such  credit 
could  be  reached  by  trustee  process  by  the  plaintiff,  unless  pre- 
cluded by  some  provision  of  the  law.  The  provision  of  the  stat- 
.ute  exempting  bounty  money  does  not  embrace  this  case.  The 
defendant  is  not  claiming  immunity  for  this  credit  against  this 
process ;  on  the  contrary,  he  has  expressly  waived  any  claim  for 
the  sacredness  of  it  on  any  score,  and  sequestered  it  to  the  very 
purpose  of  paying  the  plaintiflF's  debt.  This  being  so,  it  should 
be  matter  of  indiflFerencc  to  the  trustee  to  whom  he  pays  that 
money,  provided  such  payment  will  discharge  pro  tanto  his  indebt- 
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edness  to  the  defendant,  and  that  would  certainlj  be  the  effect  of 
paying  it  upon  a  judgment  against  him  as  trustee  in  this  suit. 

It  is  needless  to  discuss  the  question  of  consideration  for  the 
trustee's  agreement,  in  virtue  of  which  the  $800  was  paid  to  him 
by  the  selectmen;  for,  upon  the  facts  reported,  it  falls  clearly 
within  the  principle  and  rule  as  to  agreements  and  promises  made 
in  adjustment  of  disputes  about  controverted  claims ;  and  so  we  re- 
gard the  consideration  to  have  been  valid  and  ample  to  render 
effectual  his  promise  to  pay,  so  far  as  that  promise  entered  into 
the  consideration  upon  which  said  claim  was  sold  and  paid  to  the 
trustee.  Nor  need  we  discuss  whether  the  present  plaintiff  could 
have  recovered  said  $45  in  an  action  of  assumpsit  against  Buck. 
We  assume  that  he  could  not,  and  thus  an  unobstructed  course  is 
open  for  the  proper  office  of  the  trustee  process  to  do  justice  to 
the  plaintiff,  the  defendant,  and  the  trustee,  without  resort  to 
other  means  to  compel  the  trustee  to  pay  what  he  owes  to  the  de- 
fendant, as  shown  by  the  report  in  this  case. 

The  judgment  is  affirmed. 


Robert  Flanagan  v.  T.  Packard  and  others. 
Wagering  Contract,    Penal  Statute.     Conflict  of  Laws. 

If  by  the  law  of  the  place  where  a  wagering  e<mtraot  is  made  and  ezeonted  the  loe- 
Ing  partjr  may  maintain  an  action  tor  the  money  paid,  the  action  is  transitory  and 
may  he  aiutained  in  any  Ibram  which  obtains  Jarisdiotlon  of  the  parties.  On  the 
ether  band,  a  right  of  action  ft>r  a  penalty  is  local  in  its  nature. 

Assumpsit,  the  declaration  containing  the  general  counts ;  tried 
by  the  court,  September  term,  1868,  Wilson,  J.,  presiding,  on- 
the  following  statement  of  agreed  facts : 

"  On  the  28th  day  of  November,  1867,  at  Rouse's  Point,  in  the 
state  of  New  York,  the  plaintiff,  at  the  solicitation  of  the  defend- 
ants, and  induced  thereto  by  the  deceit  of  the  defendants  who  had 
combined  together  for  that  purpose,  bet  and  wagered  in  a  certain 
mme  or  sport  with  the  said  defendants,  fifty  dollars  in  United 
States  currency,  and  fifty  dollars  in  gold,  and  afterward  at  Rouse's 
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Point  aforesaid  lost  the  same  thereby,  and  the  defendants  then  and 
there  received  and  retained  the  money  so  bet  and  won  at  such 
game  or  sport,  and  on  the  30th  day  of  November,  1867,  the 
plaintiff  prayed  out  his  writ  of  assumpsit  at  St.  Albans,  Vermont, 
signed  by  R.  R.  Sherman,  a  Justice  of  the  Peace  within  and  for 
the  county  of  Franklin,  which  writ  was  duly  served  on  the  defend- 
ants at  St.  Albans  aforesaid.  The  suit  was  duly  tried  by  said 
justice,  who  rendered  judgment  for  the  plaintiff.  The  defendants 
appealed  to  the  Franklin  county  court,  April  term,  1868.  The 
plaintiff  and  defendants  arc  all  non-residents  of  the  state  of  Ver- 
mont, and  then  resided  in  Canada,  and  by  the  laws  of  the  state  of 
New  York  the  plaintiff  would  be  entitled  to  recover  of  the  de- 
fendants the  money  so  lost  if  a  proper  action  had  been  brought  in 
their  courts,  and  would  also  be  entitled  to  recover  the  money  so 
lost  by  the  laws  of  Canada,  bad  the  transaction  taken  place  there, 
and  if  the  plaintiff  is  entitled  to  recover,  damages  to  be  entered 
for  $116  and  interest  from  November  28, 1867,  and  costs,  other- 
wise the  defendants  are  to  recover  their  costs  of  the  plaintiff." 

On  the  foregoing  agreed  facts  the  court  rendered  judgment  for 
the  plaintiff,  to  which  the  defendants  excepted. 

Etll  ^  Safford  and  Dewey  ^  Noble,  for  the  defendants. 

At  common  law  the  plaintiff  can  not  recover.  Chitty  on  Con- 
tracts, 552;  Danforth  v.  Evam,  16  Vt.,  588.  The  contract 
was  not  void  at  common  law,  but  made  illegal  by  statute,  and  is 
therefore  like  a  contract  made  in  another  state  on  Sunday,  and 
the  plaintiff  can  not  recover.  Adams  v.  (ray,  19  Vt.,  358; 
TarUton  v.  Baker,  18  Vt.,  9.  The  plaintiff  can  not  recover  under 
the  statute.  The  contract  was  made  and  executed  without  the 
jurisdiction  of  this  state.  Chapter  119  of  section  13  of  the 
General  Statutes  is  penal,  and  limited  in  its  operation  to  acts 
committed  within  this  state.  Story  on  Conf.  Laws,  517,  518, 
203  ;  Scoville  v.  Canfield,  14  Johns.,  337-340 ;  Pickering  v.  Fidk^ 
6  Vt.,  102. 

Udson  ^  Rand,  for  the  plaintiff. 

The  statutes,  693  §  13,  give  the  right  of  the  plaintiff  to  re- 
cover the  money  under  this  form  of  action  if  he  commenced  his 
action  within  the  time  limited,  and  the  case  shows  that  he  did. 
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The  question  has  not  been  open  in  this  state  since  the  decision  of 
the  case  of  Prestoii  v.  Hutchinson^  29  Vt.,  144. 

The  opinion  of  the  court  was  delivered  by 

Steele,  J.  The  money  which  the  plaintiff  seeks  in  this  action 
to  recover  was  paid  by  him  to  the  defendants  in  New  York  on  a 
wagering  contract,  made  in  that  state.  The  law  of  the  place 
where  the  contract  was  made  and  executed  will  determine  what 
rights  the  respective  parties  acquire  under  it.  It  is  agreed  that 
by  the  law  of  New  York  the  plaintiff  would  be  entitled  to  recover 
the  money  so  lost,  by  a  proper  action  in  the  courts  of  that  state. 
It  is  not  stated  whether  wagering  contracts  are  prohibited  in  New 
York,  or  subject  the  parties  to  any  penalty,  but  only  that  the 
money  lost  upon  them  may  be  recovered  by  the  loser.  If  the  law 
of  New  York  merely  gave  the  plaintiff  a  right  of  action  against 
the  defendants  for  a  penalty,  that  action  could  not  be  enforced 
here.  Penal  actions  are  local  in  their  nature  and  only  lie  in  thd 
forum  where  the  penal  law  which  has  been  violated  is  in  force. 
But  the  stipulation  that  the  plaintiff  would  in  New  York  be  en- 
titled to  recover  the  money  he  has  paid  upon  the  wager  can  not 
fairly  be  understood  to  refer  to  any  statutory  right  to  sue  for  a 
penalty.  It  amounts  to  an  agreement  or  concession  that,  by  the 
law  of  New  York,  the  plaintiff  would  be  entitled  to  treat  this 
money  as  his  funds  in  the  defendants'  hands  which  they  hold 
against  good  conscience  and  to  the  plaintiff's  use.  This  being  so, 
the  right  of  action  for  its  recovery  would  be  not  local  but  transi- 
tory, as  for  any  ordinary  debt,  and  may  be  enforced  in  any  forum 
which  obtains  jurisdiction  of  the  parties.  It  is  entirely. immate- 
rial whether  under  a  similar  contract  made  in  Vermont  the  plaintiff 
could  obtain  relief.  So  long  as  by  the  law  of  New  York,  where 
the  contract  was  made,  the  defendants  obtained  no  valid  title  to  the 
money,  they  obtained  no  title  at  all,  and  they  can  not  invoke  the 
law  of  any  other  state  to  give  them  one.  . 

"We  therefore  have  no  occasion  to  say  whether  the  plaintiff 
could  have  recovered  the  money  if  the  wager  had  been  macfe  in 
.  this  state. 

The  judgment  of  the  county  court  is  aflBrmed. 
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State  op  Vermont  v.  John  Daley. 
Indictment,     Criminal  Law.     Intent.     Reasonable  Doubt. 

An  Indiotmenti  under  section  18  chapter  112  of  the  General  Statutes,  charging  an  aa- 
ianlt  with  the  "wicked,  wilftil  and  malioioufl  intent  to  kUl  and  slay,"  and  in  other 
lespeots  in  the  language  of  the  statute,  but  not  alleging  that  it  was  with  felonious 
Intent,  h«Ut  sufficient. 

¥he  crime  as  charged  not  being  a  common  law  but  statute  offense,  it  is  sufficient  to 
•barge  It  substantially  in  the  language  of  the  statute. 

Vhe  wielEed  and  wiUUl  intent  to  kill  is  an  essential  element  of  the  offense,  and  there 
must  be  a  oonourrenoe  of  both  the  act  and  intent  to  warrant  a  oonvietion.  tUs 
must  be  fennd  beyond  a  reasonable  doubt.  Held  not  to  be  error  Ibr  the  eonri  to 
revise  to  charge  that  it  must  be  proved  beyond  the  '*  possibility  of  a  doubt.*' 

This  was  a  trial  upon  an  indictment  containing  three  counts : 
the  first,  charging  an  assault  upon  one  John  Moss,  with  intent  to 
kill ;  the  second,  a  common  assault  and  battery ;  and  the  third, 
charging  a  breach  of  the  peace. 

The  first  count  is  as  follows : 

^^Be  it  remembered,  etc.,  the  grand  jurors,  etc.,  upon  their 
ottth,  present  that  John  Daley,  of  St.  Albans,  on  the  1st  day  of 
September,  A.  D.  1868,  at  said  St.  Albans,  with  force  and  arms 
iq^n  one  John  Moss,  in  the  peace  of  God  and  this  state,  then  and 
tbere  being,  did  an  assault  make,  and  him,  the  said  John  Moss, 
thcA  and  there  did  beat,  wound  and  cut  with  a  knife  by  striking 
him,  the  said  John  Moss,  in  the  belly,  two  blows  with  said  knife, 
mthihe  wicked,  willful  and  malicious  intent,  him,  the  said  John 
ifoBs,  then  and  there  to  kill  and  dlay,  contrary  to  the  form,"  etc. 

Plea,  not  guilty.    Trial  by  jury,  September  term,  1868,  Wil- 
son, J.,  presiding. 
The  re^oadent  requested  the  court  to  charge  the  jury: 

^^  That  they  could  not  find  him  guilty  of  anything  beyond  a  sim- 
|)le  assault  under  the  first  count,  because  the  allegations  therein 
Mi^ined  are  insufficient  in  law  to  charge  the  respondent  with  an 
assault  with  intent  to  commit  any  crime  known  either  to  the  corn- 
won  law  or  the  law  of  the  state  of  Vermont." 

Second.  ^^  That  the  corpuB  delicti^  under  the  first  count,  is  tlie 
intention  of  the  respondent  to  kill  and  slay  John  Moss,  and  that 
the  jury  must  find  this  intention  to  kill  beyond  the  possibility  of 
a  doubt." 
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The  court  declioed  to  charge  the  jury  as  above  requested,  Bui 
did,  among  other  things  to  which  no  exception  was  taken,  charge 
them  as  follows : 

**  The  first  count  in  the  indictment  is  under  section  18  of  chap- 
ter 112  of  the  General  Statutes,  which  section  provides  that  if  any 
person  shall  assault  another,  with  intent  to  kill,  he  shall  be  ptm- 
ished  by  imprisonment  in  the  state  prison  for  a  teim  not  6X0€iddlll|^ 
ten  years,  and  be  fined  not  exceeding  one  thousand  dollars.  Tha^ 
count  charges  an  assault  with  intent  to  kill,  and  the  interU  with 
which  the  assault  is  alleged  to  have  been  made  is  essential  to 
constitute  an  offense  under  that  section  of  the  statute ;  that  ifl 
order  to  justify  a  conviction  of  the  respondent  of  an  assault  wrHt* 
intent  to  kill  Moss,  the  intent  to  kill  must  be  proved  beyond  a* 
re(M(mable  doubt;  that,  if  the  jury  find  and  are  satisfied  beyonda 
reasonable  doubt,  that  the  respondent  unlawfully  and  wilfully  did 
assault  and  stab  the  said  Moss,  with  intent  to  kill  said  Moss,  then 
the  jury  will  be  justified  in  finding  the  respondent  guilty  of  an 
assault  with  intent  to  kill.  But  if  the  jury  are  not  satisfied  be- 
yond reasonable  doubt,  that  the  respondent  assaulted  Moss,  witll 
intent  to  kill  him,  they  will  not  convict  the  respondent  of  the 
ofiiense  charged  in  the  first  count  in  the  indictment ;  that,  if  th^ 
jury  are  satisfied  beyond  reasonable  doubt,  that  the  respondent 
assaulted  Moss,  but  do  not  find  that  the  assault  was  made  with  in- 
tent to  kill,  then  the  jury  can  return  a  verdict  that  the  respondent 
is  guilty  of  a  simple  assault." 

The  court  called  the  attention  of  the  jury  to  the  testimony 
bearing  upon  the  intent  with  which  the  assault  was  committed,  and 
gave  the  jury  such  instructions  in  relation  thereto  as  the  case 
called  for,  to  which  the  respondent  did  not  except.  To  the  omis-' 
sion  of  the  court  to  charge  as  above  requested,  and  to  the  charge 
above  detailed,  the  respondent  excepted. 

The  jury  returned  a  verdict  of  an  assault  with  intent  to  kill.     * 

DaviSy  Sill  ^  Safford^  for  the  respondent. 
Willard  Farringtonj  state's  attorney,  for  the  state. 

The  opinion  of  the  court  was  delivered  by 

Prout,  J.  The  first  count  of  the  indictment,  which  is  the  only, 
one  in  question,  charges  the  respondent  with  having  committed  an 
assault  and  battery  upon  one  John  Moss  with  intent  to  kill,  and^ 
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as  the  exceptions  show,  is  based  on  section  18  of  chapter  112  of 
the  General  Statutes.     The  objection  made  by  counsel  to  it  is, 
that  the  conviction  of  the  respondent  can  not  be  sustained,  as  it  is 
not  alleged  in  this  count  of  the  indictment  that  the  intent  of  the 
respondent,  giving  the  act  charged  its  criminal  aspect  and  quality, 
was  unlawful  and  felonious.    The  allegation  of  the  indictment  is, 
that  the  assault,  etc.,  was  committed  with  the  "  wicked,  willful 
and  malicious  intent  to  kill  and  slay."    The  crime  as  charged, 
and  of  which  the  jury  have  found  the  respondent  guilty,  is  not  a 
common  law  but  a  statute  offense.    That  (General  Statutes  uhi 
supra)  embraces  and  enumerates  all  the  elements  constituting  die 
crime  the  legislature  had  in  view,  and  it  does  not  make  the  tech- 
nical allegation,  claimed  to  be  material,  at  all  essential.     The 
IBtatute  then  not  providing  for  the  punishment  of  a  common  law 
offense  by  its  legal  or  common  law  designation,  but  creating  and  de- 
fining it,  the  indictment  is  sufficient,  as  it  charges  the  commission  of 
the  criminal  act  substantially  in  the  language  of  it.  This  was  so  held 
ia  Tally  y.  Commonwealth^  4  Met.,  857.     In  that  case  the  question 
was  before  the  court,  and  was  held  to  stand  upon  this  distinction : 
*^  When  the  statute  punishes  an  offense  by  its  legal  designation,  with- 
out enumerating  the  acts  which  constitute  it,  then  it  is  necessary  in 
an  indictment  to  use  the  terms  which  technically  charge  the  offense 
named  at  common  law.     *     ♦     ♦     But  this  is  not  necessary 
where  the  statute  describes  the  whole  offense,  and  the  indictment 
charges  the  crime  in  the  words  of  the  statute."    In  State  v.  Cooke, 
38  Yt.,  437,  this  distinction  is  recognized,  Steele,  J.,  remarking, 
^'  the  indictment  charges  the  offense  in  the  words  by  which  the 
statute  creates  and  describes  the  offense.     The  general  and  recog- 
nized rule,  both  in  England  and  this  country,  and  a  late  Vermont 
case,  State  v.  Jones,  33  Vt.,  443,  requires  no  more."  The  same  prin- 
ciple is  held  in  People  v.  Pettit,  8  Johns.,  511.     These  authori- 
ties are  conclusive,  and  the  count  in  question  charging  the  offense 
to  have  been  committed  with  the  willful  and  malicious  intent  to 
kill,  and  in  other  respects,  in  the  language  of  the  statute,  it  is 
sufficient. 

The  respondent  also  insists  that  the  charge  of  the  court  io  the 
jury  was  erroneous,  in  respect  to  the  question  of  the  respondent's 
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intention,  insisting  that  the  intent  to  kill  should  have  been 
"  specifically  proved,"  and,  as  indicated  in  his  request  to  the  court, 
beyond  the  "  possibility  of  a  doubt."  It  is  true  a  willful  and 
malicious  intent  to  kill  is  an  essential  element  of  the  oflfense,  and 
so  is  the  assault.  There  must  be  a  concurrence  of  both  the  act 
and  intent  to  warrant  a  conviction,  and  this  must  be  found  by  the 
jury  upon  the  rule  of  proof  applicable  to  a  criminal  case,  but  the 
degree  of  evidence  as  applied  to  both  is  the  same,  which  is  that 
degree  of  proof  which  satisfies  the  jury  of  the  essential  facts,  be- 
yond a  reasonable  doubt.  It  was  upon  this  rule  that  the  court 
put  these  questions  to  the  jury,  and,  as  we  hold,  correctly.  For 
these  reasons,  the  respondent's  exceptions  are  overruled. 


George  W.  &  William  A.  Kendall  v.  D.  A.  Wilson. 
Perpetual  Motion.     Illegal  Contract.     Sale. 

The  plaintiflli  are  enUtled  as  matter  of  law  to  recorer  the  entire  sum  which  thej  paid 
the  defendant  Ibr  a  perpetoal  motion  machine  and  the  secret  of  its  construction, 
though  the  humhng  was  too  transparent  to  deceive  the  prudent,  and  though  the 
plaintiff  themselres,  after  the  purchase,  made  use  of  the  secret  which  the  defend- 
ant  revealed  to  them,  it  being  established  that  the  plaintifb  were  in  fact  deceived' 
into  the  purchase  by  the  defendant's  firandulent  representation  that  the  machine  em- 
bodied a  principle  which  it  did  not,  and  that  the  plaintiflb  had,  on  discovering  the 
fraud,  returned  the  machine  to  the  defendant. 

Action  on  the  case.  Declaration  in  two  counts.  Plea,  the 
general  issue.  Trial  by  jury,  September  term,  1868,  Wilson,  J., 
presiding. 

It  appeared  that  on  the  10th  of  June,  1864,  the  plaintiflFs  en- 
tered into  an  arrangement  with  the  defendant,  at  Cambridge, 
Vermont,  for  the  making,  building  and  exhibiting  certain  ma-, 
chines,  and  purchased  of  the  defendant  eight  machines  and  pat- 
terns, etc.,  for  the  common  benefit  of  the  concern,  for  $500,  and 
the  plaintiffs  paid  the  defendant  $200  therefor  and  agreed  to  pay 
ihe  balance  on  the  delivery  of  the  machines  and  patterns,  on  the 
18th  of   said  month;    that  the  name   of  said    machines    was 
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^'  Leache's  curious  iurention  called  perpetual  motion ;"  that  tbe 
defeudant  represented  tkat  said  machine  was  a  perpetual  motion, 
and  was  caused  to  move  by  a  perpetual  shifting  of  the  oenter  of 
gravity ;  that  said  machine  would  run  until  it  was  worn  out ;  that 
the  making,  stringing  and  adjusting  of  the  balls  on  the  wheel  was 
the  great  secret  of  the  machine ;  that  the  machine  was  operated 
by  means  of  the  balls  and  stringing  of  the  wheel ;  that  the  secret 
in  the  machine  could  not  be  discovered  by  one  in  a  thousand  with- 
out breaking  solid  metal;  that  the  plaintiffs  represented  they 
wanted  it  for  exhibition,  and  inquired  particularly  whether  it 
was  free  from  fraud  or  deception,  and  unless  it  was  they  did  not 
want  it. 

The  plaintiffs'  evidence  tended  to  show  that  the  defendant 
always  represented  that  it  was  genuine  perpetual  motion,  and  was 
kept  in  motion  by  means  of  the  balls  in  the  wheel;  that  the  de- 
fendant was  to  explain  the  machine  and  show  as  to  the  stringing 
of  it  after  the  money  was  paid  by  the  plaintiffs ;  that  the  plaintife 
believed  said  representations  of  the  defendant  as  to  the  motive 
power  of  said  machine  and  that  it  was  genuine  perpetual  motion, 
and  relying  on  the  same  closed  the  trade  set  forth  in  the  declara- 
tion ;  that  one  machine  was  delivered  at  the  time  of  the  contract; 
that  after  the  machine  was  delivered,  the  plaintiffs  removed  a 
brass  plate  on  the  machine  and  then  discovered  that  the  machine 
was  operated  by  means  of  a  clock  spring  concealed  in  the  base ; 
that  the  plaintiffs  then  offered  to  return  the  machine,  and  de- 
manded back  their  money,  and  the  defendant  refused  to  pay  it 
back;  that  the  plaintiffs  then  brought  this  suit  to  recover  the 
same.  It  appeared  that  the  defendant  accepted  the  machine  when 
returned  to  him,  and  afterward  disposed  of  it.  It  also  appeared 
that  after  the  plaintiffs  discovered  the  secret,  and  returned  the 
machine,  they  got  some  clock  springs  and  put  them  into  a  machine 
manufactured  by  them,  and  showed  it  to  a  number  of  persons  and 
explained  to  them  the  manner  in  which  it  was  operated ;  also 
that  certain  persons  applied  to  the  plaintiffs  to  buy  their  machine 
for  exhibition,  saying  they  did  not  care  how  it  was  operated  as 
they  only  wanted  it  for  exhibition ;  that  they  had  as  lief  have  a 
humbug  for  that  purpose  as  a  genuine  article. 
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The  defendant's  testimony  denied  the  representations  that  the^ 
maohinery  was  a  perpetaal  motion  and  tended  to  show  that  the 
representations  were  that  it  was  merely  a  curious  machine  having 
a  concealed  motive  power ;  that  the  plaintifis  were  informed  that, 
there  was  a  secret  about  it  but  were  not  informed  in  what  the 
secret  consisted.  The  defendant  introduced  testimony  tending  to 
deny  any  fraud  in  the  contract. 

The  plaintiffs'  testimony  tended  to  show  that  if  said  maclunes 
had  been  perpetual  motion  they  would  have  been  worth  more  than 
1250  each,  but  not  being  perpetual  motion  and  being  operated 
by  clock  springs  they  were  of  no  value.  There  was  no  evidence 
that  the  plaintiffs  ever  derived  any  benefit  from  the  machine  or 
from  the  secret  of  its  construction,  and  the  testimony  did  not  tend 
to  show  the  secret  was  of  any  value. 

Each  count  in  the  declaration  set  out  the  contract  as  the  plaint* 
iffs'  evidence  tended  to  prove  it,  but  alleged  that  the  plaintiffs 
were  induced  to  make  the  contract  and  pay  out  their  money  by 
the  false  and  fraudulent  representations  of  the  defendant  in  res- 
pect to  the  machine. 

The  defendant  requested  the  court  to  charge  the  jury  as  follows : 

"  That  in  order  to  entitle  the  plaintiffs  to  recover  back  the  $200 
on  the  ground  of  false  representations  of  the  defendant,  it  was 
necessary  that  the  plaintiffs  show  a  rescision  of  the  contract,  and 
before  they  can  have  a  right  of  recovery  they  must  restore  the 
defendant  to  the  same  condition  as  he  was  before  the  contract,  so 
far  as  possible  in  every  respect. 

In  tins  case  the  plaintiffs  having  by  means  of  the  contract  ob- 
tained from  the  defendant  the  secret  of  the  construction  of  his 
machine,  and,  after  having  full  knowledge  of  the  alleged  fraud 
and  the  return  of  the  machine  to  the  defendant,  made  use  of 
the  secret  so  obtained,  in  the  completion  of  a  machine  they 
had  constructed,  they  can  not  avoid  the  contract ;  for  having 
availed  themselves  of  the  knowledge  obtained  by  means  of  the 
contract,  and  made  use  of  it  after  knowing  the  fraud,  they 
must  be  held  as  waiving  the  fraud  if  there  was  any.  It  does  not 
vary  the  legal  effect  of  this  use  of  the  secret  that  it  was  after  the 
commencement  of  the  suit. 

Upon  the  ground  of  false  representations,  if  the  defendant  in- 
formed the  plaintiffs  of  facts  himself,  or  if  they  had  knowledge  of 
facts  respecting  the  machine  in  question  from  any  source  that. 
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would  lead  a  man  of  ordinary  prudence  and  knowledge  to  in- 
fer that  the  machine  was  not  what  it  was  represented,  there  can 
be  no  recovery.  In  such  case  the  only  recovery  that  can  be  had 
is  on  an  express  warranty." 

The  jury  were  told  in  substance  among  other  things,  that  if 
they  should  fail  to  find  the  alleged  false  representations,  or  find 
that  the  representations,  if  made,  were  not  believed,  and  acted 
upon  by  the  plaintiflFs ;  or  that  the  plaintifis  were  possessed  of 
such  information  respecting  the  machine,  whether  obtained  by  ex- 
periment or  in  any  other  way,  as  would  lead  men  of  common  pru- 
dence and  knowledge  to  believe  or  infer  that  the  motive  power 
was  not  such  as  the  defendant  represented ;  or  if  the  plaintifis 
<;ould  not  have  reasonably  believed  that  the  representations  of  the 
defendant  were  true ;  then  in  either  case,  the  plaintifis  could  not 
recover. 

To  the  refusal  of  the  court  to  charge  as  requested,  and  to  the 
charge,  wherein  it  was  not  in  accordance  with  the  requests,  the 
defendant  excepted.  Verdict  for  the  plaintiffs.  After  verdict 
the  defendant  moved  in  arrest  of  judgment  alleging  as  the  ground 
of  said  motion  that  the  declaration  contained  one  count  in  assump- 
sit joined  with  one  in  case.  The  court  overruled  said  motion  and 
rendered  judgment  on  the  verdict  for  the  plaintifis.  To  which  the 
defendant  excepted. 

Dewey  ^  Noble  and  Benton  ^  Wilson^  for  the  defendant. 

H.  S.  Botfcey  for  the  plaintifis. 

The  opinion  of  the  court  was  delivered  by 

Steele,  J.  The  plaintifis  purchased  of  the  defendant  a  machine 
which  it  was  pretended  embodied  a  new  discovery  in  mechanics 
by  which  perpetual  motion  could  be  produced,  but  which  in  fact 
was  a  humbug,  the  motive  power  being  ordinary  clock  work  art- 
fully concealed  in  the  base  of  the  machine.  The  plaintiffs  having 
offered  to  return  the  machine,  seek  in  this  action  to  recover  of 
the  defendant  the  money  they  paid  him  for  the  article. 

I.  The  main  defence  to  this  action  set  up  by  the  defendant  was 
that  the  plaintiffs  made  their  purchase,  underst-anding  that  the 
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machine  was  a  humbug.  If  this  defence  had  been  established  by 
the  proof  it  would  have  been  suflScient,  for  the  plaintiffs  would 
have  received  just  what  they  bargained  for.  The  jury  have  found 
that  such  was  not  the  character  of  the  purchase,  but  that  the 
plaintiffs  were  imposed  upon  and  parted  with  their  money  in  re- 
liance upon  the  defendant's  false  representation  that  the  machine 
was  what  it  purported  to  be.  Under  the  charge  of  the  court  the 
jury  have  found  beyond  this,  that  the  deception  was  so  skilful  that 
men  of  ordinary  prudence  and  judgment  would  fail  to  detect  it. 
This  is  more  than  the  plaintiff  was  bound  to  establish  in  order  to 
become  entitled  to  a  recovery,  for  the  law  will  afford  relief  even 
to  the  simple  and  credulous  who  have  been  duped  by  art  and 
falsehood. 

II.  But  it  is  urged  that  the  plaintiffs  can  not  recover  all  they 
paid,  because  their  purchase  included  beside  the  machine  the 
secret  of  its  construction,  and  this  secret  they  have  not  been  able 
to  return,  and  have  not  even  kept  it  to  themselves,  or  refrained 
from  using  it.  It  is  obvious  that  if  they  retain  any  part  of  their 
purchase,  the  plaintiffs  can  not  be  entitled  as  a  matter  of  law  to 
recover  the  whole  of  the  purchase  money,  but  the  case  shows  that 
the  secret  which  was  communicated  to  them  was  not  the  secret 
they  bargained  for.  The  secret  which  the  defendant  agreed  to 
impart  was  the  art  of  "  so  stringing  the  balls  on  the  rim  of  the 
wheel  as  to  produce  a  shifting  of  the  center  of  gravity  and  cause 
perpetual  motion."  The  secret  he  did  impart  was  that  he  him- 
self possessed  no  such  secret  as  he  had  bargained  to  communicate 
but  that  the  whole  motion  was  produced  by  concealed  clock  work. 
This  latter  secret  was  a  cheat,  and  the  plaintiffs  did  not  buy  it. 
On  no  principle  can  it  be  estimated  in  the  defendant's  favor  in  as- 
sessing the  damages.  It  is  true  as  urged,  that  the  secret  might 
have  been  valuable  as  a  harmless  and  curious  puzzle,  and  might 
have  been  sold  as  such,  but  such  was  not  this  case,  as  found  by 
the  jury.  An  agreement  to  communicate  the  secret  of  veritable 
perpetual  motion  is  not  answered  at  all  by  coiQmunicating  the 
secret  of  concealing  clock  work  so  as  to  puzzle  the  uninitiated 
with  the  appearance  of  perpetual  motion.  If  the  entire  consider- 
ation of  the  two  hundred  dollars  had  been  this  promise  to  instruct 
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on  learning  that  the  defendant  could  not  communicate  the  arl^ 
would  have  been  entitled  to  the  return  of  their  money  without 
any  offer  to  rescind,  and  they  would  be  under  no  obligation  wift 
reference  to  the  other  secret  which  was  in  fact  commuidcated. 
Such  other  secret  or  information  was  not  tangible  property,  and 
can  not  be  considered  as  in  any  sense  property  or  value,  unlesa 
the  parties,  by  fair  agreement  between  themselves,  stipulated  to 
so  treat  it.  The  secret  not  having  been  purchased,  the  plaintiffs 
were  at  liberty  to  treat  it  as  a  piece  of  information  voluntarily 
imparted  to  them. 

UI.  The  subsequent  use  of  this  secret  which  the  plaintiffs  did 
not  buy.  does  not  make  them  the  debtors  of  the  defendant,  nor 
does  it  make  their  honest  bargain  for  a  different  art  or  secret  a 
delictum.  The  maxim  in  pari  delicto  potior  est  ctynditio  defendentis 
has,  therefore,  no  application  in  determining  the  respective  rights 
of  the  parties  arising  under  this  sale.  Instead  of  its  appearing 
that  the  plaintiffs  were  equally  in  fault  with  the  defendant,  in  the 
contract^  it  does  not  appear  that  they  were  in  any  fault. 

lY.  It  is  true  that  in  both  counts  of  the  declaration  the  plaint- 
iffs set  out  a  contract,  but  the  gravamen  of  both  counts  is  laid  a» 
the  deceit  by  the  practice  of  which  the  plaintiffs  were  induced  to 
make  a  contract  and  part  with  their  money.  Both  counts  are^ 
therefore,  in  case  ex  delicto  and  there  is  no  misjoinder. 

Judgment  is  affirmed. 
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R.  B.  Kenerson  V.  Nathaniel  C.  Bacon. 
Absconding   Debtor.     Arrest.     Capias.     Sheriff.      Commitment. 

An  oflloer  having  arrestod  an  absoonding  debtor  npon  a  eaptasj  may  lod|ce  him  in  the 
ooonty  Jail  Ibr  safla  keeping  until  he  furnishes  bail,  or  Is  taken,  upon  proper  request, 
before  the  magistrate  signing  the  writ,  for  examination  in  discharge  of  arrest,  but 
Us  eufltody  remains  in  the  ollcer,  and  oonld  not  be  transforred  to  the  jailer  until 
ftdl  commitment  upon  the  writ 

Bt  seetion  61  of  chapter  33  of  the  General  Statutes,  a  commitment  to  jail  consists  of 
a  deliTery  of  the  person  to  the  keeper  of  the  jail  within  the  same,  and  a  delirery 
of  an  attested  copy  of  the  writ,  by  yirtue  of  which  the  commitment  was  made,  to 
the  jailer,  with  the  officer's  return  of  commitment. 

UttUl  Aill  senrioe  of  the  process  by  commitment,  yerified  by  the  officer's  return,  the 
debtor's  right  to  be  taken,  upon  proper  request,  before  the  magistrate,  continues, 
although  the  officer  may  have  lodged  him  in  jail  and  intended  what  he  did  to  bo 
4t  oommllnent}  and  if  Ihe  officer  neglect  or  reftise  to  comply  with  the  request  and 
complete  the  service  in  disregard  of  it,  ho  becomes  a  trespasser  ab  initio. 

Action  for  false  imprisonment.  The  defendant  pleaded  the 
.'geneittl  issue,  and  several  special  pleas,  justifying  the  imprison- 
laeAt  by  virtue  of  a  writ.  Trial  by  jury,  September  teiin,  1868, 
WiLSONy  J.,  presiding.  The  defendant,  at  the  time  of  the  impris- 
onment, was  a  deputy  sheriff  for  the  county  of  Washington,  and 
•OA  the  16th  day  of  February,  1864,  a  writ  was  placed  in  his 
kands,  in  favor  of  John  P.  Dewey  of  Montpelier,  against  the 
fitaintiff,  returnable  to  the  then  next  term  of  the  Washington 
county  court.  The  writ  was  against  the  plaintiff's  body,  and  an 
^Adavit  had  been  filed  as  the  law  requires. 

The  plaintiff  was  married  on  the  morning  of  said  16th  day  of 
February,  1864,  and  with  his  wife  and  others,  started  on  a  wed- 
dtiig  trip  on  the  evening  of  the  same  day,  intending  to  stop  over 
night  at  Montpelier,  where  he  had  previously  engaged  rooms  at 
the  Pavilion  House.  The  train  was  late,  and  did  not  arrive  at 
Montpelier  until  nearly  twelve  o'clock  at  night. 

The  plaintiff's  testimony  tended  to  show  that  the  defendant  first 
^K>ke  to  him  on  the  train,  and  said  he  had  a  bill  of  about  $400, 
ia  &vor  of  John  P.  Dewey,  and  a  writ  for  his  arrest  in  case  the 
bUl  was  not  paid ;  that  the  plaintiff  informed  the  defendant  that 
he  GOttld  not  pay  the  bill,  but  was  going  to  Montpelier  to  stop  that 
aig^,  and  the  defendant  said  that  it  would  be  satisfactory,  etc., 
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and  he  saw  no  more  of  the  defendant  until  after  their  arrival  in 
Montpelier,  when  the  defendant  again  appeared  and  told  the 
plaintiff  that  he  must  pay  the  bill  or  furnish  security,  $800  or 
$1000,  or  he  should  have  to  lock  him  up ;  that  the  plaintiff  en- 
deavored to  furnish  security,  but  could  not,  that  night,  satisfactory 
to  the  defendant ;  that  the  defendant  then  took  the  plaintiff  to  jail, 
W.  S.  Kenerson  going  with  them ;  that  on  arriving  at  the  jail,  and 
getting  the  jailer  up,  the  defendant  said,  "  here  is  a  man  I  want  to 
put  into  jail  for  safe  keeping  till  morning ;  he  is  no  criminal, 
merely  for  safe  keeping ;"  that  they  all  went  into  jail  together, 
and  while  the  jailer  was  making  up  a  bed,  the  defendant  informed 
the  plaintiff  that  he  would  come  down  in  the  morning  and  take 
him  out  to  breakfast ;  that  the  plaintiff  asked  him  what  time  be 
would  come,  and  the  defendant  said  about  eight  o'clock,  or  as  soon 
as  he  got  his  breakfast. 

The  plaintiff's  testimony  further  tended  to  show,  that  about  half- 
past  eight  o'clock  the  next  morning  his  cousin,  W.  S.  Kenerson, 
left  the  jail  and  went  to  breakfast,  and  that  at  about  nine  o'clock 
the  defendant  came  and  let  the  plaintiff  out,  and  went  to  the 
Pavilion  with  him,  and  left  the  plaintiff  there  ;  that  the  plaintiff  took 
breakfast,  and  then  started  with  another  cousin,  0.  N.  Kenerson, 
to  the  oflSce  of  Redfield  &  Gleason,  where  they  took  advice,  and 
as  they  were  returning  to  the  hotel  were  met  by  the  defendant, 
who  said  he  was  looking  for  the  plaintiff,  and  the  plaintiff  replied, 
"  Here  I  am ;"  that  the  defendant  then  wanted  to  know  if  the 
plaintiff  was  ready  to  settle  that  bill ;  that  the  plaintiff  replied  he 
was  not;  the  defendant  then  said  he  should  have  to  lock  the 
plaintiff  up  again  ;  whereupon  the  plaintiff  demanded  to  be  taken 
before  the  authority  signing  the  writ  for  an  examination  under  the 
statute  relating  to  the  arrest  of  the  bodies  of  debtors ;  that  the 
defendant  said, ''  Come  with  me,"  and  the  plaintiff,  supposing  that 
was  complying  with  his  demand  to  be  taken  before  the  authority, 
went  with  him  until  they  arrived  at  the  jail  steps,  when  the 
plaintiff  again  made  the  same  demand,  and  the  defendant  replied 
that  these  things  have  to  be  done  according  to  law,  and  I  shall 
have  to  lock  you  up  again,  and  thereupon  did  lock  the  plaindff 
up,  and  that  the  plaintiff  remained  in  jail  until  about  eight  o'clock 
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of  that  evening,  when  he  was  discharged  upon  a  jail  bond.  The 
testimony  of  the  plaintiff  also  tended  to  show,  that  no  copy  of 
the  writ  was  left  with  the  jailor  until  he  was  put  into  jail  the 
last  time. 

The  defendant  introduced  testimony  tending  to  prove  that  he 
arrested  the  plaintiff  oi^  the  cars  at  Waterbury,  and  went  with 
him  to  Montpelier  to  the  Pavilion  Hotel,  and  soon  after  they  ar- 
rived there  the  plaintiff  asked  the  defendant  what  he  (plaintiff) 
could  do  about  the  matter,  the  plaintiff  having  told  the  defendant  he 
could  not  pay  the  debt  or  secure  it  then ;  that  after  the  plaintiff  had 
failed  to  pay  or  secure  the  debt  and  failed  to  procure  bail,  and 
declined  to  make  further  effort  to  procure  bail  that  night,  the  de- 
fendant took  the  plaintiff  to  the  jail  (which  was  situated  about 
fifty  rods  from  said  hotel)  and  told  the  jailer  he  (the  defendant) 
wanted  to  commit  the  plaintiff  to  jail,  and  did  commit  him ;  that  the 
defendant  did  not  say  to  the  jailer  that  he  (defendant)  wanted  to 
leave  or  lodge  the  plaintiff  in  jail  for  safe  keeping  till  morning ;  that 
ho  (defendant)  did  not  use  the  words  "  final  commitment,"  but 
told  the  jailer  he  (defendant)  wanted  to  commit  the  plaintiff;  that 
the  defendant  intended  it  as  a  final  commitment ;  that  it  was  late 
then,  being  about  one  o'clock,  a  cold  night,  and  not  convenient  to 
make  a  copy  and  return  of  commitment  at  the  jail-house  that 
night ;  and  that  the  defendant  was  unwell,  and  for  these  reasons 
he  did  not  leave  with  the  jailer  a  copy  of  said  commitment  that 
night,  but  did  leave  with  the  jailer  a  copy  of  said  commitment 
with  his  return  thereon  about  nine  o'clock  the  next  morning,  Feb- 
ruary 17.  The  defendant  offered  in  evidence  said  copy,  to  which 
the  plaintiff  objected,  but  it  was  admitted,  to  which  the  plaintiff 
excepted. 

The  defendant  introduced  evidence  further  tentfing  to  prove, 
that  after  they  arrived  at  the  jail,  and  the  plaintiff  was  committed, 
he  requested  the  defendant  to  come  to  the  jail  in  the  morning  and 
take  the  plaintiff  to  the  hotel  to  breakfast ;  that  the  defendant 
went  to  the  jail  at  about  half-past  eight  o'clock  the  next  morning 
to  take  the  plaintiff  to  the  hotel  to  breakfast ;  that  the  plaintiff  then 
said  he  wanted  to  go  to  the  hotel  and  take  breakfast  with  his  wife, 
and  asked  if  the  defendant  would  take  him  there;  that  he  (de- 
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fendant)  then  asked  the  jailer  if  he  (defendant)  could  take  the 
plaintiflf  to  the  hotel  to  breakfast ;  that  the  jailer  told  the  defendant 
he  might  take  him  there  for  that  purpose  if  the  defendant  would 
be  responsible  to  return  the  plaintiflF  to  jail ;  that  this  conversation 
was  in  the  presence  of  the  plaintiff;  that  he  took  the  plaintiff  out 
tit  his  request,  as  aforesaid,  by  consent  of  the  jailer ;  that  the 
defendant  told  the  jailer  the  purpose  for  which  the  plaintiff  was 
going  out,  and  that  he  would  return  him  to  the  jail  after  break- 
fast ;  that  while  the  plaintiff  was  taking  breakfast  at  said  hotel 
the  defendant  left  with  the  jailer  a  copy  of  said  commitment,  it 
then  being  about  nine  o'clock,  a.  m.  ;  that  a  few  minutes  after 
leaving  said  copy  with  the  jailer  he  saw  the  plaintiff  on  the 
street  and  requested  him  to  return  to   the  jail,  and  then  the 
plaintiff,  for  the  first  time,  said  he  wanted  the  defendant  to  take  die 
plaintiff  before  the  authority  signing  the  writ,  for  examination 
under  the  statute  relating  to  the  arrest  of  the  bodies  of  debtors ; 
that  the  defendant  then  told  the  plaintiff  that  he  was  committed 
the  night  before ;  that  he  (defendant)  thought  he  liad  no  right 
after  commitment  to  take  him  before  said  authority,  and  requested 
the  plaintiff  to  return  to  jail,  and  told  the  plaintiff  he  (defendant) 
had  agreed  to  take  the  plaintiff  back  to  jail,  and  that  the  plaintiff 
must  go  back ;  that  the  defendant  then  took  the  plaintiff  back  to 
jail;  that  the  copy  of  said  commitment  was  left  before  the 
plaintiff  made  any  request  to  be  taken  before  said  authority. 

The  plaintiff  requested  the  court  to  charge,  among  other  things, 
as  follows : 

That  a  pef  son  arrested  on  mesne  process  remains  in  the  custody 
of  the  officer  arresting  him  until  he  is  either  discharged  from  ar- 
rest or  committed  to  the  keeper  of  the  jail  within  the  jail,  together 
with  the  papers,  which  the  law  constitutes  the  only  authority  oi 
warrant  of  the  jailer  for  recei\ing  or  detaining  him. 

The  jury  returned' a  verdict  for  the  plaintiff  to  recover  one  dol- 
lar damages.  To  the  refusal  of  the  court  to  charge,  wherein  the 
court  failed  to  comply  with  the  plaintiff's  request,  and  to  the 
charge,  the  plaintiff  excepted. 

H,  S.  Royce  and  Dewey  ^  NoUe^  for  the  plaintiff. 
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H.  M.  BeardBley  and  JEdson  ^  Handy  for  the  defendant. 

The  opinion  of  the  court  was  delivered  by 

Pbout,  J.  The  facts  pleaded  by  the  defendant  and  relied  upon 
as  justifying  the  arrest  and  imprisonment  of  the  plaintiflF,  for 
which  this  action  is  brought,  are  substantially,  that  the  defendant 
was  a  deputy  sheriflF  and  had  for  service  a  writ  of  attachment  and 
capias  against  the  plaintiff,  issued  in  conformity  to  law,  which  he 
served  by  arresting  and  committing  the  plaintifiF  to  jail,  on  his 
neglect  to  give  security  or  bail  for  his  appearance  to  answer  to 
the  suit  thus  commenced.  The  General  Statutes  (ch.  33  §  78) 
relating  to  the  imprisonment  of  debtors,  in  effect  provide  that 
whenever  any  writ  shall  issue  as  an  attachment,  the  defendant  in 
the  process  may,  at  the  time  of  service  on  his  body,  notify  the 
officer  that  he  will  appear  before  the  authority  issuing  it  and  sub- 
mit himself  to  examination,  as  to  whether  he  is  about  to  abscond 
or  remove,  and  has  money  or  other  property  secreted.  Upon 
notice  to  the  officer  and  notice  to  the  plaintiff  in  the  process,  the 
provision  is  "  that  he  may  appear ;"  and  by  §  80  of  the  same 
chapter,  it  is  made  the  duty  of  the  officer  to  convey  the  alleged 
debtor  before  the  authority  designated  for  examination  and  hear- 
ing, in  respect  to  the  facts  set  forth  in  the  affidavit  for  capias,  and 
justifying  its  issue.  Pending  this  application,  the  officer  has  no 
right  to  commit  to  jail.  (§  80.)  In  the  section  first  alluded  to,  it  is 
further  provided,  that  if  the  authority  signing  the  writ  shall  not 
be  of  opinion  that  the  defendant  in  the  process  and  under  arrest  is 
about  to  abscond  or  remove  from  the  state,  and  has  money  or  other 
property  secreted,  he  shall  so  certify  and  discharge  the  defendant. 
These  provisions,  clear  and  intelligible,  entitled  the  plaintiff  to  an 
examination  with  a  view  to  his  discharge,  provided  the  requisite 
notice  was  given  the  defendant  for  that  purpose  while  in  the  cus- 
tody of  the  officer  and  before  commitment.  It  is  right  here  the 
material  question  on  this  branch  of  the  case  arises ;  the  plaintiff 
on  the  evidence  claiming  that  he  notified  the  defendant  before^  and 
the  defendant  that  it  was  after,  such  commitment.  The  process 
having  been  delivered  the  defendant  for  service,  it  was  his  duty, 
according  to  its  direction,  to  arrest  the  plaintiff,  but  he  was  to 
87 
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discharge  that  duty  in  view  of  the  plaintiff's  right  to  procure  and 
give  bail,  or  submit  himself  to  examination  in  discharge  of  the 
arrest ;  the  defendant,  however,  lawfully,  by  virtue  of  the  process, 
retaining  the  personal  custody  of  the  plaintiff,  or  lodging  him  in 
jail  for  purposes  of  custody,  until  discharged  ;  or,  if  that  should 
be  refused,  until  a  full  commitment  upon  the  writ.  Until  then,  the 
custody  of  the  plaintiff  could  not  be  legally  transferred  from  the 
officer  to  the  jailer.  This  is  evident  from  §  61  of  the  chapter 
cited.  By  that  provision  a  commitment  to  jail  consists  of  a  de- 
livery of  the  person  to  the  keeper  of  the  jail,  within  the  same, 
and  a  delivery  of  an  attested  copy  of  the  writ,  by  virtue  of  which 
the  commitment  is  made,  to  the  jailer,  with  the  officer's  return  of 
commitment.  It  consists  of  ha^dng  done  and  completed  all  that 
which  constitutes  a  full  service  of  the  process,  verified  by  the 
proper  return  of  the  officer.  These  are  statute  requisites,  by 
which  the  conduct  of  the  officer  is  to  be  regulated,  and  pointing 
out  his  duty  ;  and  unless  complied  with,  the  jailer  could  not  hold 
and  detain  the  plaintiff,  except  for  and  in  aid  of  the  officer's  cus- 
tody by  virtue  of  the  process,  and  simply  as  *under  arrest.  This 
view  justified  the  plaintiff's  theory  of  the  case,  upon  the  evidence 
showing  that  no  copy  of  the  process  was  left  with  the  jailer  until  ' 
after  the  defendant  was  notified  of  the  desired  examination,  and 
also  by  the  evidence  that  he  was  not  at  that  time  actually  within 
the  walls  of  the  prison,  or,  as  the  statute  expresses  it,  "  within 
the  same."  If  this  was  the  fact,  (and  it  should  have  been  put  to 
the  jury,)  it  was  the  legal  duty  of  the  defendant,  notwithstanding 
what  he  did  was  intended  as  a  commitment  of  the  plaintiff,  to  have 
taken  him  before  the  authority  signing  the  writ  for  examination, 
refraining  from  committing  him  on  the  process  until  that  proceed- 
ing had  been  had  and  determined. 

Another  question  arises  in  the  case,  and  that  is,  as  to  the  effect 
upon  the  defendant  of  his  neglect  or  refusal  to  act  upon  the  plaint- 
iff's notice  or  request,  assuming  it  to  have  been  given  or  made 
before  the  service  of  the  writ  was  completed,  and  while  the 
plaintiff  was  in  his  custody.  UntQ  this  notice  for  examination 
was  given,  which,  as  the  exceptions  show,  was  on  the  morning 
after  the  plaintiff  was  lodged  in  jail,  the  defendant,  so  far  as  ap- 
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peajrs  from  the  case,  act6d  in  compliance  with  the  law,  and  was  in 
no  way  legally  delinquent  or  in  fault.  But  his  remaining  uncom- 
pleted duty  in  respect  to  the  plaintiff's  arrest,  his  examination  for 
discharge  and  his  commitment  to  jail,  were  affected  by  the  statute 
referred  to.  The  negative  part  of  the  section  prohibited  a  commit- 
ment until  an  examination,  and  its  afl&rmative  part,  equally  explicit, 
required  the  defendant  to  take  or  convey  the  plaintiff  before  the 
competent  authority  for  that  purpose ;  in  effect,  suspending  tie 
right  of  the  officer  to  commit  to  jail  until  an  examination  was  had», 
as  the  statute  provides.  Assuming  the  fact  to  be  as  the  testimony 
tends  to  show,  the  defendant  was  liable  for  an  imwarrantable  com- 
mitment of  the  plaintiff,  in  consequence  of  which  he  was  deprived 
of  an  admitted  right.  The/a^?^  involving  this  result  is,  of  course, 
for  the  jury  to  find  under  instructions  applicable  to  this  aspect  of 
flie  case ;  and  should  they  find  it  against  the  defendant,  then  he 
was  a  trespasser  ah  initio^  and  must  fail  in  his  justification.  '*•  To 
hold  that  the  process  is  any  protection  in  such  a  case  is  an  eva- 
sion and  abuse  of  the  law.''  1  Smith's  L.  C,  166 ;  BoTid  v.  WUr 
der,  16  Vt.,  393  ;  Brigg^  v.  aieason,  29  Vt.,  78 ;  Hall  v.  Rag^ 
40  Vt.,  576. 

As  the  charge  does  not  embody  these  views,  the  judgment  of 
the  county  court  is  reversed  and  cause  remanded. 


The  Village  op  St.  Albans  v.  M.  A.  Seymour. 
Highways,     Land  Damages.     Notice.      Administrator.     Heirs^ 

In  laying  a  highway  throagh  land  belonging  to  an  estate  of  an  intestate,  the  ad- 
ministrator, and  not  the  heirs  to  whom  the  estate  wiU  eventually  be  distributed,  is 
the  only  person  entitled  to  notice  of  the  hearings  to  be  had  under  the  statute  be- 
Ibre  the  oommissioners  appointed  to  lay  the  highway. 

Nor  would  an  agreement  among  the  heirs  for  a  division  of  the  land  belonging  to  the 
estate  into  parcels,  to  be  held  in  severally  by  them  according  to  their  several  re- 
speetive  rights  as  such  heirs,  signed  by  them  but  not  sealed,  nor  possessing  any  of 
the  vequisiiM  of  a  oonveyanoe  of  title,  entitle  them  to  notice,  they  not  having'  gone 
into  possession  of  the  respective  parcels  designated  by  such  agreement. 

Hence  the  land  damages  awarded  in  such  case  should  go  to  the  administrator  as  such, 
and  payment  to  him  wm  preclude  any  claim  by  the  heirs  for  damages  for  tkC'^ame 
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Petition  to  the  supreme  court  for  a  writ  of  certiorari.  The 
petition  set  forth  the  proceedings  in  detail  which  resulted  in  wi- 
dening a  certain  street  in  the  village  of  St.  ^Ubans,  pursuant  to 
section  41  of  chapter  24  of  the  General  Statutes,  et  seq.,  by  which 
a  portion  of  land  belonging  to  the  estate  of  Henry  Seymour  was 
appropriated  for  that  purpose ;  that  the  trustees  of  said  village, 
to  whom  the  petition  to  widen  said  street  was  addressed,  notified 
Martin  A.  Seymour,  administrator  of  the  estate  of  Henry  Sey- 
mour, of  the  time  and  place  of  hearing  in  relation  to  claims  for 
land  damages,  but  gave  no  notice  to  the  heirs  of  Henry  Seymour 
of  the  hearings  before  them  upon  the  matter  of  laying  said  high- 
way, or  upon  claims  for  land  damages ;  that  they  awarded  dam- 
ages to  said  estate  to  the  amount  of  fifteen  hundred  dollars ;  that 
upon  petition  of  said  Martin  A.  Seymour,  as  administrator  of 
Henry  Seymour,  to  the  Franklin  county  court,  at  the  April  term, 
1867,  alleging  that  he  was  dissatisfied  with  the  doings  of  said 
trustees  in  laying  out  and  widening  said  street,  as  well  as  the 
compensation  awarded  him  for  land  damages,  commissioners  were 
appointed,  who  proceeded  under  their  appointment  and  laid  out 
and  widened  said  street,  and  gave  due  notice  of  the  hearings  be- 
fore them,  as  required  by  the  statute,  to  said  Martin  A.  Seymour 
and  others,  but  gave  no  notice  to  the  heirs  of  said  Henry  Sey- 
mour; that  they  awarded  to  said  Martin  A.,  as  administrator  of 
gaid  Henry  Seymour's  estate,  the  sum  of  $3500  damages  sustained 
in  consequence  of  widening  said  street,  to  be  paid  by  said  village ; 
ttat  Henry  G.  Seymour,  Horatio  P.  Seymour,  Elizabeth  Seymour, 
Charles  St.  John  Seymour  and  Laura  Seymour,  the  heirs  and 
widow  of  Henry  Seymour,  prior  to  the  laying  out  and  widening 
of  said  street,  on  the  10th  day  of  May,  1865,  executed  a  contract, 
<iividing  said  land,  so  taken  in  laying  out  and  widening  said  street, 
among  themselves  in  separate  parcels,  but  said  writing  or  contract 
lad  never  been  recorded,  and  said  trustees,  at  the  time  of  laying 
out  and  widening  said  street,  had  notice  of  the  existence  of  said 
ooatract,  but  gave  said  heirs  no  notice  of  their  proceedings  in 
l^ng  out  said  street  or  in  the  award  of  damages,  nor  awarded 
fl^)arate  damages  to  the  heirs  of  said  Henry  Seymour ;  neitlier 
Ad  said  commissioners  give  said  heirs  notice  or  award  separate 
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damages ;  that  the  county  court,  at  their  September  term,  1868, 
accepted  the  report  of  said  commissioners  and  established  the 
street  agreeable  to  their  report,  and  rendered  judgment  for  the 
damages  and  costs,  to  be  paid  to  said  Seymour  by  said  village  by 
1st  day  of  April,  1869,  said  stre.et  to  be  opened  for  work  by  1st 
day  of  May,  1869,  and  to  be  completed  by  1st  day  of  December, 
1869 ;  that  there  was  error  in  said  judgment ;  that  the  damages, 
if  any,  for  the  land  so  taken,  should  have  been  awarded  to  Hora- 
tio P.  Seymour  and  Elizabeth  Seymour,  two  of  the  heirs  of  the 
estate  of  Henry  Seymour,  according  to  their  separate  interests  in 
said  land,  these  being  the  two  heirs  to  whom  said  land  taken  in 
widening  said  street  was  set  in  said  agreement. 

Said  commissioners  stated  in  their  report  to  the  court,  that 
"  the  petitioner,  Martin  A.  Seymour,  offered  in  evidence  on  the 
hearing  before  them  the  written  contract  marked '  A,'  which  is  the 
agreement  above  mentioned,  and  five  deeds.  Said  deeds  wete 
drawn  up,  it  appeared  by  the  evidence,  to  be  executed,  and  some 
of  them  were  at  some  time  signed  by  said  Laura  Seymour  and 
the  others,  but  their  execution  and  delivery  at  the  time  they  were 
written  were  abandoned  by  the  heirs,  and  the  contract  marked 
'  A'  was  drawn  and  for  the  time  substituted  and  signed.  At  the 
time  of  the  hearing  it  appeared  that  Horatio  P.  Seymour,  one  of 
said  heirs,  refused  to  complete  said  division  or  to  have  anything 
to  do  with  it.  It  did  not  appear,  or  it  was  not  proved  to  the  com- 
missioners, that  said  heirs  who  signed  said  contract  had  ever  oo- 
cupied  separate  portions  of  said  real  estate  from  which  the  land, 
was  taken  to  widen  the  street,  or  how  it  had  been  occupied  by 
them.  The  commissioners  were  of  the  opinion  that  said  con- 
tract and  deeds  and  the  foregoing  facts  vested  no  separate  title  to 
the  land  and  real  estate,  from  which  the  land  was  taken  to  widen 
this  street,  in  said  heirs,  which  said  trustees  were  bound  to  regard, 
and  decided  that  said  damages  ought  to  be  awarded  to  the  peti- 
tioner for  the  benefit  of  the  estate  of  Henry  Seymour,  upon  which 
he  is  administrator." 

The  village  of  St.  Albans  excepted  to  the  report  of  the  com- 
missioners, on  the  ground  that  the  administrator  was  not  entitled 
to  the  damages  awarded  by  the  commissioners  for  the  reason  that 
two  of  the  heirs  at  law  of  said  Horatio  Seymour  were  entitled  to 
the  damages  awarded,  and  not  the  estate  of  said  Henry  Seymour. 
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Contract  A. 

"  St.  Albans,  May  10, 1865. 

"  We,  H.  E.  Seymour,  H.  P.  Seymour  and  Elizabeth  Seymour, 
and  Charles  St.  John  Seymour,  husband  of  said  Elizabeth  Sey- 
mour, have  agreed  and  do  agree  upon  the  division  of  the  real 
estate  of  Henry  Seymour,  deceased,  among  ourselves,  as  follows, 
to  wit :  to  H.  E.  Seymour,  the  Hoadley  and  Kowley  farms,  and  a 
piece  south  of  the  Sheldon  road  opposite  the  Kowley  place,  and  a 
piece  taken  oflF  from  the  Church  farm,  and  the  advancement  to 
line  toward  the  Rev.  Dr.  Smith  place. 

"To  H.  P.  Seymour,  the  Church  farm  with  the  piece  oflF  to  Henry, 
the  Swanton  hill  lot,  the  Bumham  farm,  and  lot  off  the  village 
homestead. 

"To  Elizabeth,  the  Pullar  lot,  the  pasture  lot  on  Congress  street, 
and  a  lot  off  the  homestead  lot  with  a  part  of  the  house  thereon. 
All  according  to  deeds  of  this  date  drawn.  And  all  the  residue 
of  the  real  estate  to  be  held  and  owned  in  common  by  said  Heniy, 
Horatio  and  Elizabeth  in  undivided  equal  shares,  subject  to  the 
widow's  dower,  agreed  upon  as  per  a  deed  of  this  date  drawn. 

HENRY  E.  SEYMOUR, 

Witnesses.  horatio  p.  seymour, 

M.  A.  SEYMOUR,  )  ELIZABETH  SEYMOUR, 

G.  N,  BISHOP.        \  LAURA  SEYMOUR, 

CHAS.  ST.  JOHN  SEYMOUR." 

JSdson  ^  Hand,  for  the  petitioners. 
•  For  want  of  notice  to  the  heirs  of  Henry  Seymour,  the  owners 
«f  said  land,  the  proceedings  of  the  trustees  and  commissioners 
were  void.  Shelton  v.  Berhy^  27  Conn.,  414 ;  St^ite  v.  Reedy  38 
N.  H.,  69 ;  Thetford  v.  Kilhurn  et  ah,  36  Vt.,  179 ;  Pierce  v. 
Samersworthy  10  N.  H.,  369.  The  division  of  the  land  by  the  heirs, 
by  their  contract  of  May  10, 1865,  is  binding  in  equity  and  can 
be  enforced  between  themselves,  notwithstanding  the  widening  of 
the  street  takes  the  entire  lot  divided  to  Horatio  P.  Seymour. 

It  follows  that  Horatio  should  have  been  notified,  and  damages 
awarded  to  him  for  his  separate  interest  in  the  land,  and  if  the 
village  pays  the  $3500  damages  awarded  to  the  estate,  still  Hora- 
tio will  not  be  precluded  from  taking  the  proper  steps  for  the  re- 
ecTvery  of  his  land  or  the  pay  for  it  of  the  village.  The  result  is, 
if  the  proceedings  of  the  trustees  and  commissioners  are  void  for 
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want  of  proper  notice,  the  whole  proceedings  should  be  quashed. 
West  River  Bridge  Co.  v.  Dix  et  ah,  16  Vt.,  446. 

IT.  S.  Rayce^  for  the  defendant. 

The  heirs  of  Henry  Seymour  had  not  such  an  interest  as  the 
commissioners  are  bound  or  authorized  to  notice.  Brown  v.  The 
Co,  Comr.,  12  Met.,  208;  Parish  v.  aHmanton,  11  N.  H.,  294. 
If  the  heirs  have  any  title  in  equity,  the  administrator  will  hold 
the  sum  awarded  in  trust  for  them.  12  Met.,  210.  The  finding 
of  the  commissioners  as  to  the  ownership  of  the  premises  will  not 
be  revised  by  this  court.     Minot  v.  Co.  Comr.j  28  Me.,  121. 

The  opinion  of  the  court  was  delivered  by 

Barrett,  J.  This  is  a  petition  for  a  writ  of  certiorari^  for  the 
purpose  of  having  this  court  revise  ^  and  vacate  the  proceedings 
and  judgment  of  the  county  court,  had  upon  the  petition  of  said 
Seymour  as  administrator  of  the  estate  of  Henry  Seymour,  which 
had  been  brought  and  prosecuted  pursuant  to  section  41  of  chapter 
24  of  the  General  Statutes,  et  seq.  To  the  report  of  the  commis- 
sioners the  village  of  St.  Albans  filed  exceptions  on  the  alleged 
ground  that  said  administrator  was  not  entitled  to  the  damages 
accorded  by  said  commissioners,  for  the  reason  that  two  of  the 
heirs  at  law  of  said  Henry  Seymour  were  entitled  to  the  damages 
awarded,  and  not  the  estate  of  said  Henry  Seymour. 

It  appears  that  the  title  of  record  to  the  land  upon  which  said 
road  was  laid  was  in  the  estate  represented  by  said  M.  A.  Sey- 
mour as  administrator.  It  was  shown  before  said  commissioners 
that  certain  heirs  of  said  Henry  were  entitled  by  inheritance  to 
said  land  in  common,  and  that  they  had  made  arrangement  among 
themselves  for  its  division  into  parcels,  to  be  held  in  severalty  by 
them  according  to  their  several  respective  rights  as  such  heirs. 
That  arrangement  rested  in  a  written  memorandum,  signed  by  said 
heirs,  but  not  sealed,  nor  possessing  any  of  the  requisites  of  an 
assurance  or  conveyance  of  title.  Certain  deeds  to  carry  into 
efiect  the  purpose  evidenced  by  that  memorandum  had  been  signed, 
but  "  their  execution  and  delivery  at  the  time  they  were  written 
were  abandoned  by  the  heirs,  and  the  contract  marked  *A*  was 
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drawn,  and  for  the  time,  substituted  and  signed."  Said  contract 
marked  'A'  is  the  written  memorandum  above  referred  to.  It 
was  not  shown  that  there  had  been  any  several  occupancy  by  the 
heirs  of  the  respective  parcels  designated  by  said  written  memo- 
randum. It  resulted  hence,  as  before  stated,  that  the  title  of  rec^ 
ord  was  in  the  estate  of  Henry  Seymour,  no  such  distribution 
having  been  made  among  the  several  heirs  as  to  vest  in  each  or 
any  of  said  heirs  the  title  to  any  specific  portion  and  parcel.  This 
being  so,  it  seems  clear  to  us  that  all  the  requirements  and  pur- 
poses of  the  law  were  answered  in  ilie  proceedings  upon  the  pe- 
tition of  said  administrator,  by  his  being  treated  as  the  party 
representing  all  the  interest  in  the  land  to  be  affected  by  the  lay- 
ing of  said  street,  and  that  it  was  not  required  by  the  law  that  the 
commissioners  should  notify  the  heirs  of  Henry  Seymour  of  the 
hearings  to  be  had  by  them. 

It  will  follow,  of  course,  that  the  payment  of  the  sum  awarded 
by  the  report  of  the  commissioners,  and  adjudged  by  the  court  to 
the  administrator  as  land  damages,  will  preclude  any  claim  by 
any  of  said  heirs  for  damages  for  the  same  cause. 

The  analogy  of  principles  in  their  various  application  in  mat- 
ters of  this  kind,  as  well  as  decided  cases,  justify  this  view  and 
this  result. 

The  writ  is  denied  with  costs. 
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State  of  Vermont  v,  Merritt  Learnard. 
Criminal  Law.     Duress.     Age  of  Jtesponsibility. 

The  burglary  and  larceny  oharged,  haying  been  oommitted  by  the  children  of  the  ree- 
pendent,  a  boy  aboye,  and  a  girl  below,  the  age  of  responiibility,  under  compulsion 
of  the  respondent,  he  remaining  at  home  a  mile  distant,  the  court  could  not  prop- 
erly charge  the  jury  that  the  girl's  presence  could  not  be  referred  to  the  duress- 
of  the  respondent,  nor  make  him  a'^princlpal  in  the  ofTense,  but  should  be  referred, 
io  the  responsible  person  actually  present,  committing  the  crime. 

A  subject  of  durev  should  be  submitted  to  the  Jury  upon  the  whole  eyidence  bear- 
ing upon  it,  and  not  be  determined  as  matter  of  law,  either  upon  the  whole  or 
certain  excepted  portions  of  the  eyidence. 

Nor  should  the  court  charge  that  a  girl  thirteen  or  fourteen  years  old,  of  good  siie 
and  ordinarily  intelligent,  who  was  capable  of  worlting  away  from  home  for  wages^ 
and  who  had  done  so,  these  being  fliets  wliioh  the  eyidence  tended  to  proye,  is  of 
sufBcient  discretion  to  be  responsible  for  what  crimes  she  commits. 

Capacity  for  crime  in  persons  aboye  the  age  of  seyen  years  is  always  a  question  of 
fiiot.  The  law  assumes,  prima  fade,  that  persons  aboye  fourteen  years  of  age  are 
capable  of  crime,  but  subjects  that  assumption  to  the  effect  of  proof  as  to  the  real 
flust. 

This  was  a  trial  upon  an  information  containing  four  counts, 
charging  the  respondent  with  burglary  and  larceny.  Plea,  not 
guilty.  Trial  by  jury,  at  the  September  term,  1868,  Wilson,  J., 
presiding. 

The  evidence  showed  the  breaking  and  entering  to  have  been  in 
fact  done  by  a  boy  about  sixteen  years  old  and  a  girl  about  thirteen 
years  old,  children  of  the  respondent ;  that  the  respondent  furnished 
them  with  false  keys  and  other  implements,  and  compelled  them 
by  threats  of  the  most  terrifying  character  to  commit  the  act ;  ho 
remaining  at  home,  some  over  a  mile  distant  from  the  store  that 
was  broken  open.  The  boy  was  prosecuted  at  the  April  term, 
1868,  of  the  county  court,  and  on  his  plea  of  guilty  was  sen^ 
tenced  to  the  reform  school. 

For  the  respondent  only  one  witness  testified,  and  his  testimony 
was,  "  I  am  acquainted  with  the  respondent's  girl ;  she  worked  for 
me ;  I  thought  she  earned  one  dollar  per  week ;  she  appeared  to 
have  intelligence ;  think  she  could  distinguish  between  right  and 
wrong.  Don't  think  she  ever  attended  sabbath  school ;  don't  think 
her  morals  very  good ;  she  had  lived  at  home." 

The  respondent's  counsel  requested  the  court  to  charge  the 
jury  as  follows : 
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1.  "  That  if  the  crimes  charged  were  committed  by  two  or 
more  parties,  one  a  girl  of  tender  years,  not  of  sufficient  age  to 
be  responsible,  and  the  other  or  others  of  sufficient  age  to  be  re- 
sponsible, the  presence  of  such  a  girl,  even  by  direction  of  respon- 
dent, at  the  commission  of  a  crime  at  the  distance  of  a  mile  or 
more  from  where  the  respondent  was,  can  not  be  referred  to  the 
duress  of  the  respondent,  nor  make  him  a  principal  in  the  offense, 
but  is  to  be  referred  to  the  influence  of  the  responsible  person 
actually  present  committing  the  crime. 

2d.  "  That  a  girl  thirteen  or  fourteen  years  old,  of  good  size, 
and  ordinarily  intelligent,  who  was  capable  of  working  away  from 
home  for  wages,  and  who  had  done  so,  is  of  sufficient  discretion 
to  be  responsible  for  what  crimes  she  commits." 

Of  a  charge,  very  minute  in  respect  to  all  the  evidence  and  all 
aspects  of  the  case,  it  is  necessary  to  present  only  the  following 
parts : 

"  If  the  jury  should  find  beyond  a  reasonable  doubt  that  the 
respondent's  daughter  entered  the  store  of  Chellis  &  Hunt,  with 
intent  to  take  and  steal  the  goods,  or  was  present  and  did  aid 
and  assist  in  taking  and  stealing  the  goods  of  Chellis  &  Hunt, 
and  that  she  was  at  the  time  of  entering  the  store,  and  taking  or 
assisting  in  taking  the  goods,  under  the  age  of  discretion,  and 
that  she  had  not  sufficient  discretion,  to  be  responsible  for  the 
offense,  and  find  that  she,  by  the  direction  of  the  respondent,  en- 
tered the  store  of  Chellis  &  Hunt  and  took  the  goods,  or  was 
present  aiding  and  abetting  the  taking  of  the  goods  by  the  direc- 
tion of  the  respondent,  and  that  the  respondent  provided  the  keys 
and  lantern,  for  his  said  children  to  go  and  enter  the  store  and 
steal  the  goods,  and  that  the  respondent  compelled  his  said  daugh- 
ter to  commit  the  act,  or  to  go  to  the  store  and  assist  in  entering 
the  store  and  taking  the  goods,  by  telling  her  she  must  steal  or 
starve,  or  by  threatening  to  shoot  her  if  she  did  not  go  and  steal 
the  goods,  and  find  that  in  all  she  did,  as  to  entering  the  store 
and  taking  the  goods,  she  acted  without  discretion  and  without 
responsibility,  and  by  the  direction  of  the  respondent,  and  that 

k  she  acted  through  fear  of  loss  of  her  life,  if  she  did  not  obey  her 

^  [Lfather,  the  respondent,  then  the  respondent  will  be  guilty  as  prin- 

cipal  in  the  offense,  even  if  he  was  at  his  own  house  when  the 

1 1  store  was  broken  into  and  the  goods  taken." 

The  court  also  told  the  jury  that : 

"  If  they  should  find  the  facts  which  the  court  told  them  would 
make  the  respondent  a  principal  in  either  of  the  offenses  charged, 
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they  would  be  prepared,  when  they  came  to  render  their  verdict, 
to  state  the  ground  on  which  they  found  him  the  principal  in  the 
oflFense,  if  they  should  so  find."  The  jury  returned  a  verdict  of 
guilty,  and  then  stated  that  "  they  did  not  find  that  the  respondent 
himself  entered  the  store,  or  that  he  was  personally  present,  aid- 
ing and  abetting  the  commission  of  the  ofiense,  but  that  they  did 
find  that  the  respondent's  said  daughter  entered  the  store  of 
Ghellis  &  Hunt  and  took  their  goods,  that  she  was  under  the  age 
of  discretion  and  had  not  sufficient  discretion  to  l^e  responsible  i^ 
the  act,  tharstie  enterea  tne  store,  and  tooK  ihe  goods,  by  direc- 
tion^! the  fe^t)6ndenc,  ihai  the  respondent  by  said  threats  com- 
pelled  his  daughter  to  enter  the  store  and  take  the  goods,  and 
that  she  committed  the  act  through  fear  of  loss  of  her  life,  occa- 
sioned by  said  threats,  and  the  jury  stated  that  they  found  all  the 
facts,  which  the  court  told  them  as  above  would  be  necessary  to 
make  him  principal  in  the  ofiense,  on  this  ground,  and  upon  the 
facts  so  found  they  pronounced  him  guilty  as  principal  in  the 
offense." 

Wherein  the  court  omitted  to  charge  as  requested,  the  respond- 
ent excepted. 

Park  Davis  and  Dewey  ^  Nohle,  for  the  respondent. 

The  respondent  was  entitled  to  a  charge  in  accordance  with  his 
second  request.  The  evidence  tended  to  show  that  the  respond- 
ent's daughter  was  thirteen  years  old,  worked  away  from  home, 
earned  a  dollar  a  week,  had  intelligence,  and  could  distinguish 
right  from  wrong.  These  facts,  as  matters  of  law,  show  a  suf- 
ficient degree  of  discretion  to  render  the  girl  capable  of  crime. 
1  Rus.  on  Crs.  2  and  3 ;  4  Bla.  Com.,  22,  23  ;  Wh.  C.  L,,  63. 

But  if  this  is  a  mixed  question  of  law  and  fact,  the  court  should 
have  instructed  the  jury  as  to  what  constitutes  capacity  for  crime. 
But  if  any  of  the  persons  sent  by  the  respondent  to  commit  the 
crime  were  of  discretion,  then  the  respondent  would  be  an  acces- 
sory and  not  a  principal.  To  hold  Notherwise  would  make  the 
respondent  both  principal  and  accessory  in  the  same  crime.  There 
can  be  no  accessory  without  a  principal,  hence  the  necessity  of 
the  rule  that  one  procuring  an  irresponsible  agent  to  commit 
a  crime  should  be  held  guilty  as  principal,  to  prevent  a  failure  of 
Justice.  1  Rus.  on  Cr.,  28 ;  1  Chit.  C.  L.,  256 ;  Hazzard  v. 
Smithj  21  Vt.,  123.    In  this  case  there  was  a  responsible  agent 
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present.  Hence,  Cessante  ratione  leffisy  ceasat  ipsa  lex.  The  law 
will  refer  the  duress  to  the  present,  instead  of  the  absent,  respon- 
sible party. 

WiUard  Farrington^  state's  attorney,  for  the  state. 

There  was  no  error  in  the  charge  of  the  court.  1  Rus.  on  Cr., 
4  Am.  ed.,  14,  22.  It  does  not  affect  the  liability  of  the  respond- 
ent, that  either  one  or  more  persons,  of  sufficient  discretion,  co- 
operated with  his  daughter  in  the  commission  of  the  crime, 
whether  such  persons  were  also  incited  by  the  respondent  or  not. 

The  opinion  of  the  court  was  delivered  by 

Barrett,  J.  The  exception  is  to  the  omission  of  the  court  to 
charge  as  requested,  and  not  to  the  charge  as  given.  Though  a 
cotisidcrablo  part  of  the  charge  was  not  called  for  by  the  state  of 
the  evidence,  and  may  bo  regarded  as  harmless  surplusage,  still 
that  part  of  it  applicable  to,  and  elicited  by,  the  evidence,  seems 
to  us  to  be  correct  in  principle  and  application.  We  have  only, 
then,  to  consider  whether  the  court  should  have  complied  with  the 
respondent's  requests. 

The  subject  of  duress  was  to  be  submitted  to  the  jury  upon  the 
whole  evidence  bearing  upon  it,  and  not  to  be  determined  as  mat- 
ter of  law,  either  upon  the  whole  or  certain  excepted  portions  of 
the  evidence.    Whether  the  presence  and  acts  of  the  girl  could  be 
j  referred  to  the  alleged  duress,  would  depend  upon  the  character, 
I  in  what  it  consisted,  under  what  circumstances  it  was  exercised, 
/  and  was  altogether  a  question  to  be  settled  by  the  jury.     The 
I  court  could  not  properly  tell  them,  as  matter  of  law,  even  upon 
'  the  facts  assumed  in  the  hypothesis  of  the  request,  that  her  pres- 
ence and  acts  "  can  not  be  referred  to  the  duress  of  the  respond- 
ent ;"  for,  whether  by  duress  y  or  not,  would  still  depend  on  the 
character  of  "  the  direction,"  as  constituting  control  and  compul- 
sion by  her  father,  in  distinction  from  the  influence  of  "  the  res- 
ponsible persons  who  were  actually  present  with  her  committing 
the  crime." 

The  request  not  being  warranted  in  this  respect,  the  residue  of 
it  would  seem  to  fail  also  ;  for  if,  in  fact,  she  acted  by  the  com- 
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pulsion  of  her  father,  by  his  duress^  it  would  hardly  be  claimed 
with  a  grave  countenance  that  he  was  not  to  be  charged  as  prin- 
cipal j  the  same  as  if  he  had  been  personally  present  doing  the 
same  things  that  his  girl  did  by  force  of  his  duress. 

The  same  character  of  remark  seems  appropriate  to  the  second 
request.  Capacity  for  crime  in  persons  above  the  age  of  seven 
years  is,  in  the  last  analysis,  always  a  question  of  fact.  As  the 
result  of  observation  and  experience,  the  law  assumes,  prima  facie  y 
that  persons  above  fourteen  years  of  age  are  capable  of  crime,  but 
subjects  that  assumption  to  the  effect  of  proof  as  to  the  real  fact. 
The  intermediate  period  is  called  by  Mr.  Blackstone  "  the  dubi- 
ous stage  of  discretion."  In  reference  to  capacity  during  this  pe- 
riod the  law  makes  no  presumption,  but  leaves  it  to  be  determined 
by  the  jury  upon  the  evidence.  The  law  has  never  undertaken  to 
say  that  any  defined  physical  dimensions  or  strength,  and  being 
*'  ordinarily  intelligent,  and  working  away  from  home  for  wages," 
constitute  the  capacity  for  crime,  or  the  criterion  of  such  capacity. 
Such  facts  would  be  pertinent  as  tending  to  show  the  existence  of 
such  capacity.  Some  of  those  facts  are  quite  indefinite  in  their 
significance  as  bearing  upon  the  question  of  capacity,  either  men- 
tal or  moral,  and  proper  rather  for  the  consideration  of  a  jury  than 
the  ground  and  subject  of  a  specific  and  definitive  legal  result. 

But  it  is  to  be  noticed  that  the  evidence  only  tended  to  show 
that  the  girl  was  within  that  "  dubious  stage"  wherein  the  law 
makes  no  presumption,  but  submits  the  subject  to  the  finding  of 
the  jury  upon  the  evidence. 

As  no  error  is  found  in  the  matters  to  which  exception  was 
taken,  said  exceptions  are  overruled,  and  the  judgment  of  the 
county  court  is  affirmed. 
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Hiram  Bellows  v.  Horace  B.  Weeks.* 

Grand  List.     Listers.     Constipation,     Taxes.     Selectmen.    Rate- 

hill  and    Warrant.     Evidence.     Tovms.    Practice. 

Verdict.     Jurors. 


Listers  having  completed  the  grand  list  and  deposited  it  in  the  town  clQrk*B 
on  or  before  the  15th  day  of  May  as  required  by  law,  have  no  Airther  control  over 
it,  or  authority  in  respect  to  it.  Thereafter  their  relation  to  it  is  precisely  the 
same  as  that  of  every  other  inhabitant  in  the  town. 

If  the  listen  by  any  nnanthoriied  acts  should  render  the  list  invalid,  the  legislatare 
may  by  an  act  for  that  purpose  declare  such  list  to  be  legal  and  valid;  and  sneh 
act  would  not  be  an  infringement  of  any  provision  of  the  oonstltution. 

Alterations  in  the  list  after  being  deposited  in  the  town  clerk's  offlee,  by  persons 
other  than  the  listers,  do  not  make  the  list  void.  It  remains  legal  and  valid  as 
originally  made  and  deposited.  Probably  the  same  would  be  hold  as  to  alterationa 
by  the  listers. 

The  listers  having  made  alterations  and  corrections  subsequent  to  its  being  dapodted 
with  the  town  clerk,  the  revised  list  would  be  made  valid  by  an  act  of  the  legis- 
lature declaring  it  legal  and  valid  as  altered  and  corrected. 

In  the  absence  of  any  statute  upon  the  subject,  one  selectman  may  properly  perfom 
the  mechanical  act  of  writing  the  names  of  the  other  members  of  the  board  to  a  oer^ 
tlfloate  of  assessment,  being  authorized  by  them  so  to  do. 

A  warrant  for  the  collection  of  a  town  tax  would  probably  be  good  without  any  date. 
At  any  rate,  an  error  in  the  date  apparent  on  its  fkoe  would  not  render  the  war- 
rant invalid. 

It  is  well  settled  that  when  an  instrument  is  dated  at  a  time  different  twm.  that  of 
its  execution,  parol  evidence  is  always  admissible  to  show  the  true  time  when  It 
was  executed,  and  when  that  is  established  the  instrument  takes  effect  firom  thai 
time. 

The  warrant  for  the  collection  of  a  state  tax  need  not  be  attached  to  the  rate-bill. 

If,  after  a  portion  of  a  tax  voted  for  a  proper  purpose  has  been  voluntarUx  paid 
under  the  inducement  of  a  discount,  new  and  unforeseen  ciroumstanoefl  render  it  un- 
necessary to  use  all  the  money,  voted  to  be  raised,  for  the  purpose  for  which  It  was 
voted,  the  town  may  then  properly  vote  to  have  the  whole  collected  and  reftmd 
the  surplus  to  the  tax  payers  pro  ratOf  or  may  treat  it  as  Ainds  in  the  treunry  to  be 
used  for  payment  of  other  obligations. 

No  question  can  be  raised  in  the  supreme  court  wliioh  the  exceptions  show  was  not 
raised  in  the  oourt  below. 

A  verdict  will  not  be  set  aside  on  the  ground  that  one  of  the  Jurors  that  tried  the 
case  had  a  cause  of  his  own  pending  for  trial  by  Jury  at  the  same  term,  where 
there  was  no  motion  to  discharge  him. 

Trespass  in  two  counts,  and  two  counts  in  trespass  on  the  case, 
for  taking  and  selling  fitty  shares  of  the  capital  stock  of  the  First 
National  Bank  of  St.  Albans,  the  property  of  the  plaintiflT.  Plea, 
the  general  issue,  and  notice  that  the  defendant  would  justify  the 
taking  and  sale  at  public  auction,  as  collector  of  taxes  for  the 

*  Heard  at  the  Janaary  term,  1867,  and  decided  at  the  January  term,  1868. 
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tawn  qf  St.  Albans,  in  the  year  1865.     Trial  by  jury,  September 
term,  1866,  Steele,  J.,  presiding. 

Oo  trial,  the  plaintiff  proved  the  taking,  distraining,  and  sale  of 
the  bank  stock  at  public  auction  by  the  defendant,  and  its  value 
estimated  at  foOOO.  The  plaintiff  rested,  and  the  defendant 
moved  a  nonsuit,  which  motion  was  overruled  by  the  court. 

The  defendant  gave  evidence  tending  to  prove  that  he  w^as  col~ 
lector  of  taxes  in  the  town  of  St.  Albans,  in  the  year  1865 ;  that 
on  the  first  day  of  March,  1864,  the  town  of  St.  Albans  voted  to 
raise  a  tax  of  twelve  and  a  half  cents  on  the  dollar  on  the  grand 
list  of  1864,  by  which  the  plaintiff  was  assessed  the  sum  of 
$86.88,  and  a  rate-bill  and  warrant  were  made  out  bearing  date 
July  13,  1864 ;  that  on  the  11th  day  of  August,  1864,  the  town 
voted  to  raise  a  tax  of  three  hundred  and  fifty  cents  on  the  grand 
list  of  said  town,  for  1864,  by  which  the  plaintiff  was  assessed 
the  sum  of  $2422.50,  and  a  rate-bill  and  warrant  were  made  out, 
the  certificate  of  the  assessment  bearing  date  August  11, 1864, 
and  the  warrant  attached  thereto  bearing  date  March  7, 1864 ; 
that  on  the  same  list  was  assessed  a  state  tax  and  a  state  and 
school  tax,  which  were  both  included  in  the  same  book  or  rate- 
bill,  with  but  one  warrant  in  said  rate-bill,  but  no  objection  was 
made  because  the  state  treasurer's  warrant  was  not  produced. 
The  warrant  is  dated  January  1, 1865,  and  the  assessment  bears 
date  January  1,  1864,  by  which  it  appears  that  the  plaintiff  iras; 
assessed  for  state  and  school  tax,  the  sum  of  $868.75 ;  for  state 
tax,  $41.70.  These  four  taxes  were  included  in  three  books  or 
rate-bills,  amounting,  in  all,  to  the  sum  of  $3419.33 ;  that  the 
defendant  offered  these  three  rate-bills  in  evidence,  together  with 
the  grand  list  of  the  town  of  St.  Albans  for  the  year  1864,  and 
the  records  of  the  town  of  St.  Albans  for  the  years  1864  and  1865, 
showing  the  various  purposes  for  which  the  above  taxes  were  pro- 
fessed to  have  been  raised.  The  plaintiff  objected  to  the  admis- 
sion of  each  and  all  of  them,  but  they  were  each  and  all  admitted, 
subject  to  all  legal  objections.  The  particular  grounds  of  objec- 
tion were  as  follows : 

First.     That  the  certificates  of  assessments  and  the  various 
rate-bills  were  not  signed  by  the  selectmen,  but  were  signed  by 
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but  one  person  acting  as  such,  he  signing  the  names  of  the  other 
two  selectmen. 

Second.  That  while  there  was  but  one  warrant  attached  to  the 
rate-bills  of  the  state  and  state  school  tax,  there  was  nothing  in 
the  said  warrant  to  indicate  to  which  of  the  two  taxes  included  in 
the  same  book  the  one  warrant  referred. 

Third.  That  the  certificate  of  the  assessment  bore  date  on  a 
day  previous  to  the  date  of  the  tax  itself  in  the  school  tax. 

Fourth.  That  the  grand  list  of  the  town  of  St.  Albans,  for 
1864,  upon  which  all  of  the  taxes  purported  to  be  assessed,  had 
been  altered  after  it  was  returned  to  the  town  clerk's  office  on  the 
15th  of  May,  1864,  and  the  lists  of  several  persons  reduced  so  as 
to  materially  increase  the  amount  of  the  plaintiflF's  taxes. 

It  appeared  from  said  grand  list  that  the  plaintiff  was  assessed 
the  sum  of  $69,550,  $4,500  of  the  same  being  for  real  estate  in 
the  town  of  St.  Albans. 

The  defendant  introduced  further  testimony  tending  to  show 
that  the  plaintiff,  for^;hree  years  previous  to  the  year  1864,  had 
had  a  grand  list  in  St.  Albans ;  that  the  rate-bills  and  warrants 
aforesaid  were  delivered  to  the  defendant  as  collector  of  taxes 
aforesaid ;  that  the  defendant  seasonably  demanded  the  payment 
of  the  said  taxes  from  the  plaintiff,  in  writing,  and  the  plaintiff 
neglected  or  refused  to  pay  the  same  ;  that  the  defendant  season- 
ably posted  up  notices  of  the  sale  of  said  bank  stock  at  public 
auction  after  having  distrained  the  same,  and  the  same  was  sold  to 
the  highest  bidder  for  $3,450. 

The  defendant  introduced  the  original  demand  and  notice  of 
sale  of  the  stock,  and  proved  that  he  levied  regularly  upon  the 
plaintiff's  property,  and  that  his  proceedings  were  regular  up  to 
that  time,  and  was  then  going  on  to  prove  what  his  proceedings 
were  subsequent  to  the  levy,  when  the  court  refused  to  hear  any 
testimony  on  that  point  from  the  defendant  until  the  proceedings 
subsequent  to  the  levy  were  questioned  by  the  plaintiff,  and  ruled 
that  the  proceedings  subsequent  to  the  levy  were  presumed  regu- 
lar unless  the  cantrary  was  proved.  To  which  no  one  excepted 
at  that  time,  and  no  question  was  made  on  the  point  until  after  the 
case  was  given  to  the  jury. 

The  plaintiff  introduced  evidence  tending  to  show  that  after  the 
grand  list  of  St.  Albans  for  the  year  1864  was  deposited  in  the 
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town  clerk's  office  on  the  15th  day  of  May,  alterations  and  addi- 
tions were  made  by  the  listers,  and  by  others  unauthorized  by  the 
listers,  as  stated  more  particularly  in  the  opinion  of  the  court. 

The  plaintiff  also  introduced  testimony  tending  to  show  that  at 
the  time  of  the  town  meeting  of  the  11th  of  August,  1864,  when 
the  tax  for  350  cents  on  the  dollar  on  said  grand  list  was  voted, 
the  quota  of  men  standing  against  the  town,  and  which  this  money 
was  to  pay,  was  some  seventeen  or  eighteen  more  than  they  were 
ultimately  compelled  to  furnish,  after  the  quota  had  been  reduced 
by  a  subsequent  credit  obtained  for  the  state  of  Vermont ;  that  at 
the  meeting  last  above  named  a  vote  was  passed  directing  that 
the  selectmen  should  deduct  three  per  cent,  from  such  of  the 
taxes  to  raise  bounties  as  should  be  to  them  paid  prior  to  the  1st 
day  of  September,  1864 ;  that  the  tax  aforesaid  would  raise  the 
sum  of  $49,000  or  thereabouts ;  that  about  $31,000  was  volun- 
tarily paid  into  the  hands  of  the  selectmen  as  aforesaid  on  said 
tax  before  September  1,  1^4,  and  receipt  therefor  given  by  the 
selectmen,  and  the  same  ultimately  proved  sufficient  to  raise  the 
necessary  bounties  on  account  of  the  reduction  of  the  quota  before 
mentioned,  but  would  not  have  been  if  the  quota  had  not  been  re- 
duced ;  that  on  or  about  the  3d  day  of  March,  1865,  the  town 
voted  that  the  remainder  of  said  tax,  of  360  cents  on  the  dollar 
upon  the  grand  list  of  1864,  should  be  collected  from  all  who 
were  delinquent,  and  after  the  whole  amount  was  collected,  the 
excess  above  what  was  used  in  paying  the  bounties  should  be  re- 
funded, to  the  persons  who  paid  the  said  bounty  tax,  pro  rata. 
The  warrant  of  the  7th  day  of  March,  1865,  erroneously  dated 
March  7, 1864,  was  made  up  then  by  one  of  the  persons  acting 
as  selectmen  of  said  town,  and  affixed  to  the  assessment  of  said 
tax  properly  signed,  and  after  such  selectmen  had  applied  the 
amount  that  each  person  had  paid  of  the  $31,000  in  extinguish- 
ment of  the  amount  that  such  person  was  assessed  on  said  rate- 
bill  ;  said  rate-bill  and  warrant  were  then  placed  in  the  hands  of 
the  defendant  with  instructions  to  collect  the  full  amount  of  the 
tax  standing  to  the  respective  names  of  such  persons  as  had  not 
paid  their  said  assessment.  The  plaintiff  offered  further  evidence 
to  show  that  the  certificates  of  assessment,  attached  to  the  rate-. 
88 
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bills  aforesaid,  were  signed  by  one  J.  D.  Soule,  one  of  the  per- 
sons acting  as  selectmen,  and  that  said  Soule  signed  the  names  of 
each  of  the  other  selectmen  in  his  own  hand  writing,  and  that  the 
same  was  done  by  their  authority,  and  that  all  agreed  on  the  as- 
sessment of  the  taxes  and  all  that  was  done,  before  Soule  signed 
their  names. 

The  plaintiff  introduced  further  testimony  tending  to  show  thai 
the  listers  informed  the  plaintiff  that  his  bank  stock  was  included 
in  the  grand  list,  and  that  they  had  declared  so  to  other  persons ; 
and  on  cross-examination  two  of  the  listers  testified  that  they  told 
the  plaintiff  that  they  had  put  him  on  the  list  at  $80,000,  and  he 
might  call  it  what  he  was  a  mind  to,  bank  stock,  bonds  or  any- 
thing else,  but  testified  that  they  did  not  put  in  his  bonds  or  bank 
stock,  because  they  were  satisfied  he  had  other  property  more  thaa 
enough  to  make  up  the  sum,  which  was  unquestionably  subject  to 
taxation. 

The  defendant  introduced  further^  testimony  tending  to  show 
that  the  plaintiff's  bank  stock  was  not  included  in  the  list,  bat 
that  the  sejectmen  decided  that  they  would  not  include  it,  and  only 
listed  other  personal  property;  that  the  selectmen,  whose  names 
had  been  signed  to  the  certificates  of  assessment  in  the  rate  bills, 
had  authorized  Mr.  Soule  to  use  their  names  whenever  it  was  nec- 
essary in  the  transaction  of  town  business,  which  was  all  the  au- 
thority Mr.  Soule  had ;  that  they  had  previously  met  and  agreed 
on  the  assessment ;  that  the  date  of  "  1864,"  as  the  year  upoa 
which  the  warrant  attached  to  the  bounty  tax  purported  to  have 
been  issued  and  the  state  school  tax  to  have  been  assessed,  was 
not  correct,  and  should  have  been  "  1865,"  and  that  the  legisla- 
ture of  the  state  of  Vermont,  by  an  act  approved  November  18, 
1864,  had  enacted  that  "  the  grand  list  of  the  town  of  St.  Albans 
for  the  year  eighteen  hundred  and  sixty-four,  as  made  out  and  cor- 
rected by  the  listers  of  said  town,  and  all  taxes  assessed  thereon^ 
are  hereby  declared  legal  and  valid,"  and  that  the  plaintiff  agreed 
to  the  amount  of  his  list,  but  upon  this  point  the  testimony  was 
conflicting. 

The  plaintiff  made  several  requests  to  the  court  to  char^  the 
jury,  which  sufficiently  appear  in  the  opinion. 
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The  court  decided  as  a  matter  of  law  without  submitting  the 
same  to  the  jury :  that  the  grand  list  is  to  be  deposited  in  the 
town  clerk's  office  before  the  15th  day  of  May  each  year ;  that 
listers  have  no  authority  to  alter  the  same  after  it  is  thus  returned^ 
still,  if  deposited  or  amended  by  the  listers  out  of  time,  that  what- 
ever alterations  were  made  by  the  listers  were  cured  by  the  act 
of  the  legislature  ;  that  whatever  alterations  were  made  by  any 
other  person  not  by  them  authorized,  would  not  vitiate  the  list, 
but  the  alterations  and  not  the  true  list  would  be  invalid ;  and  the 
plaintiff's  taxes  would  not  be  rendered  uncoUectable  because 
some  other  person  was  erroneously  taxed,  or  taxed  too  little  or 
too  much ;  that  the  act  of  one  of  the  selectmen  in  signing  the 
names  of  the  other  selectmen,  in  the  manner  it  was  done  in  this 
case,  would  not  vitiate  the  assessment,  nor  render  the  defendant 
a  trespasser ;  that  the  warrant  so  far  as  the  bounty  tax  is  con- 
cerned was  defective  as  to  the  date,  but  inasmuch  as  it  was  a 
mere  clerical  error  manifest  on  the  face  of  the  papers  by  com- 
parison with  the  other  dates  and  the  body  of  the  writing  itself,  it 
would  not  make  the  officer  a  trespasser  in  taking  the  plaintiff's 
property ;  so  to  in  regard  to  the  date  of  the  certificate  of  assess- 
ment of  the  school  tax,  (state  school,)  signed  by  the  persons  act- 
ing as  selectmen,  which  is  also  an  obvious  clerical  error  ;  that  the 
rate-bills,  warrants,  grand  list  of  said  town,  and  the  records  of 
said  town  of  St.  Albans  in  the  year  1864,  referred  to,  justified 
the  defendant  in  taking  and  selling  the  plaintiff's  property,  and 
that  they  were  legally  sufficient  for  that  purpose. 

The  court  also  overruled  the  plaintiff's  objections  to  the  collec- 
tion of  the  bounty  tax  of  350  cents  on  the  dollar,  on  the  ground 
that  it  was  not  a  tax  raised  by  virtue  of  any  vote  in  March  1865, 
but  was  merely  a  proceeding  to  finish  the  collection  of  the  tax 
voted  in  August,  1864,  instead  of  suspending  its  collection  be- 
cause it  proved  under  the  altered  state  of  circumstances  to  bo 
larger  than  required. 

The  court  ruled  that  the  reply  of  the  listers  to  the  plaintiff^ 
when  inquired  of  as  to  whether  the  listers  had  put  in  his  bank 
stock,  that  they  ^^  had  put  him  in  the  list  at  $30,000,  and  ho 
might  call  it  what  he  was  a  mind  to,  bank  stock,  bonds,  or  any 
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thing  else,"  would  not  aflect  the  case  in  any  way,  as  to  whether 
the  stock  was  or  was  not  included  in  the  list,  as  the  matter  was 
finally  determined  by  the  selectmen,  except  that  this,  and  the  evi- 
dence relating  to  the  agreement,  should  be  submitted  to  the  jury 
in  determining  whether  or  not  the  selectmen  did  decide  not  to  in- 
clude the  plaintiflF's  bank  stock.  The  court  expressed  an  opinion 
Ijiat  the  bank  stock  was  taxable,  but  whether  it  was  taxed  or  not 
being  the  only  question  of  fact  in  dispute,  the  court  ruled  pro 
forma  that  it  was  not  taxable,  so  that  the  only  question  submitted 
to  the  jury  was  the  question  of  fact  as  to  whether  the  bank  stock 
or  bonds  were  included  in  the  plaintifiF's  list,  and  the  court  in- 
structed the  jury  that  if  the  bank  stock  or  bonds  were  included 
in  the  list  of  the  plaintiff,  he  was  entitled  to  recover,  and  if  not 
included,  the  defendant  was  entitled  to  recover  his  costs. 

The  jury  returned  a  verdict  for  the  defendant.  To  the  charge 
of  the  court  and  rulings  of  the  court,  and  failure  of  the  court  to 
charge  as  requested,  the  plaintiff  excepted.  No  exceptions  were 
taken  to  the  instructions  of  the  court  to  the  jury,  upon  the  ques- 
tion which  was  left  to  the  jury  to  decide. 

The  plaintiflF  filed  a  motion  to  set  aside  the  verdict,  for  the 
reason  that  one  of  the  jurors  (McAllister)  who  was  one  of  the 
panel  ttat  tried  said  cause  at  said  term,  was  the  defendant  in  a 
cause  pending  in  said  court  to  be  tried  by  jury  at  said  term. 
The  cause  in  which  said  juror  was  the  defendant  was  set  "  not 
for  the  jury  by  the  plaintiff"  before  the  jury  was  called  in  this 
case,  and  was  continued.  It  appeared  that  the  plaintiff  (Bel- 
lows) by  his  attorney,  consented  to  a  trial  by  the  jury,  includ- 
ing McAllister,  but  the  plaintiff  was  not  acquainted  with  McAllister, 
and  did  not  know  he  had  a  cause  pending  in  said  court.  The 
court,  Wilson,  J.,  presiding,  overruled  the  motion,  to  which  the 
plaintiff  excepted, 

E.  A,  SowleSy  Edson  <f  Rand,  and  Dewey ,  for  the  plaintiff, 
cited  upon  the  |>oint  made  by  the  plaintiff  as  to  the  effect  of  the 
alterations  of  the  grand  list,  Henry  v.  JEdson  et  al.,  2  Vt.,  499  ; 
Downing  v.  Boberts,  21  Vt.,  441 ;  Stetsan  v.  Kempton  et  al.y  13 
Mass.,  271 ;   Van  Rensselaer  v.  Witbeck,  3  Selden,  517 ;  Libby 
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V.  Burnham^  15  Mass.,  144;  Thurston  v.  Little^  3  Mass.,  42$« 
That  a  void  tax  can  not  be  revived  to  a  legal  existence  by  an  act 
of  the  legislature,  1  Kent's  Com.,  5th  Am.  Ed.,  455,  456,  n.; 
Smith's  Com.  on  Constitutional  Construction,  284,  §  252,  and 
cases  cited  ;  Coffin  v.  Rich,  45  Maine,  507  ;  Rich  v.  Flanders,  39 
N.  H.,  304.  That  one  selectman  had  no  right  to  sign  the  names 
of  the  other  two,  as  each  acts  in  a  delegated  capacity,  Andover  \, 
Qrafton,  7  N.  H.,  298 ;  Reynolds  v.  Inhabitants  of  New  Salem^  6 
Met.,  343.  That  the  court  erred  in  saying  that  the  warrant  and 
certificate  of  assessment  were  legally  suflBcient,  and  would  not 
render  the  defendant  a  trespasser,  Cidver  v.  Hayden,  1  Vt.,  359; 
Brown  et  al.  v.  Wright,  17  Vt.,  97  ;  Chandler  v.  Spear,  22  Vt/, 
388.  Also,  in  overruling  the  plaintiff's  objection  to  the  collection 
of  the  tax  of  three  hundred  and  fifty  cents  on  the  dollar.  Also, 
in  their  instructions  to  the  jury,  as  to  the  effect  of  the  language 
of  the  listers  to  the  plaintiif,  "  that  they  had  put  him  in  the  list  at 
^80,000,  and  he  might  call  it  what  he  was  a  mind  to,"  etc.  The 
court  erred  in  not  holding  that  the  burden  of  proof  rested  with 
the  defendant,  to  show  that  he  took  the  plaintiff's  property  stlid 
sold  the  same,  by  virtue  of  legal  rate-bills  and  warrants.  They 
should  have  held  that  the  defendant  had  not  justified.  Adkins  v. 
Brewer,  3  Cowen,  206;  Lewis  v.  Avery  et  al,,  8  Vt.,  287  ;  Stet- 
son V.  Kempton  et  aZ.,  13  Mass.,  271 ;  Libby  v.  Burnham  et  ah,  15 
Mass.,  144.  The  court  also  erred  in  overruling  the  motion  to  set 
aside  the  verdict  of  the  jury. 

H.  S.  Royce,  for  the  defendant. 

The  signing  by  Soule  the  names  of  the  other  selectmen  to  the 
certificate  of  assessment,  he  having  authority  from  them  to  do  so, 
does  not  affect  the  validity  of  the  assessments.  Haven  v.  Robbs, 
1  Vt.,  238 ;  Gardner  v.  Gardner,  5  Cush.,  663.  A  mere  mistake 
or  clerical  error  in  the  date  of  the  warrant  and  certificate  would 
not  invalidate  them  nor  affect  the  proceedings  of  the  collector 
under  them.  Bank  of  Whitehall  v.  Pettes,  13  Vt.,  395  ;  Com- 
monwealth V.  Phillips,  11  Pick.,  27;  Balch  v.  Shaw,!  Cush., 
282.  The  ruling  of  the  court  below,  in  relation  to  the  grand  list, 
is  fully  sustained.    That  an  act  of  the  legislature  is  retrospective 
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in  its  operation  docs  not  render  it  unconstitutional,  unlt^ss  it  im- 
pairs existing  obligations,  or  disturbs  vested  rights.  Doe  v.  Smith 
et  ahy  1  Tyler,  38  ;  Bond  v.  Appleton,  8  Mass.,  471  ;  Bdl  v.  Rob- 
ertSy  13  Vt.,  582.  An  unauthorized  alteration  of  the  grand  list  by 
a  stranger  will  not  render  it  void  as  a  basis  of  taxation.  Bige- 
low  ^  Hoagland  v.  Stilpheny  35  Vt.,  521,  and  cases  there  cited. 
An  increase  of  the  plaintiflF's  taxes,  occasioned  by  the  alterations 
of  the  grand  list,  unless  the  list  was  rendered  void  thereby,  would 
not  make  the  defendant  a  trespasser ;  and  if  it  would,  the  mistake 
often  dollars  in  the  statement  of  the  plaintiff's  tax,  which  might 
have  been  corrected  at  any  time,  shows  that  the  plaintiff  has  not 
been  injured.  Water 9  v.  BaineSy  4  Vt.,  601 ;  Henry  v.  Chester y 
15  Vt.,  460  ;  Blood  v.  Sayre,  17  Vt.,  608 ;  Inglee  v.  Bosworth,  5 
Pick.,  498.  The  motion  to  set  aside  the  verdict,  and  for  a  new 
trial,  was  properly  overruled. 

The  opinion  of  the  court  was  delivered  by 

PiBRPOiNT,  C.  J.  This  is  an  action  of  trespass,  brought  against 
th^  defendant  to  recover  the  value  of  certain  property  taken  and 
disposed  of  by  him,  which  property  belonged  to  the  plaintiff. 

The  defendant  justifies  on  the  ground  that  he  was  the  constable 
and  collector  of  taxes  for  the  tawn  of  St.  Albans  ;  that,  as  such 
collector,  he  had  in  his  hand  certain  tax-bills  and  warrants,  in 
which  taxes  were  assessed  against  the  plaintiff,  which  he  was  re- 
quired by  law  to  collect,  and  that  he  took  the  property  in  ques- 
tion and  disposed  of  the  same  according  to  law  in  payment  of 
such  taxes. 

The  plaintiff  insisted  in  the  court  below,  and  insists  here,  that 
the  defendant  fails  to  make  out  a  justification,  on  the  ground — 

First — That  the  said  taxes  against  the  plaintiff  were  not  as- 
sessed upon  a  legal  grand  list  of  the  town  of  St.  Albans,  for  the 
reason  that  the  grand  list  of  said  town,  for  the  year  1864,  on 
which  said  tax  was  assessed,  after  it  had  been  made  by  the  listers, 
and  deposited  with  the  town  clerk  of  said  town,  on  the  16th  day 
of  May  of  that  year,  as  required  l)y  law,  had  been  materially  al- 
tered by  adding  thereto  the  names  of  other  persons  and  the  amount 
of  their  lists ;  by  altering  the  amount  at  which  sundry  persons 
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were  severally  set  in  said  ILst  when  it  was  so  deposited,  increasing 
the  list  of  some  and  reducing  that  of  others ;  and  that  these  ad- 
ditions and  alterations  were  made  in  part  by  the  listers  themselves 
and  in  part  by  other  persons. 

It  appears  from  the  exceptions  that  the  plaintiff's  evidence 
tended  to  show  that  such  additions  and  alterations  had  in  fact 
been  made  after  the  list  had  been  returned  to  the  town  clerk's  of- 
fice. It  also  appears  that  in  the  fall  of  1864,  the  legislature,  by 
an  act  that  was  passed  and  went  into  operation  on  the  18th  day  of 
November,  1864,  declared  that  "  The  grand  list  of  the  town  of 
St,  Albans  for  the  year  1864,  as  made  out  and  corrected  by  the : 
listers  of  said  town,  and  all  taxes  assessed  thereon,  are  hereby  de- 
clared legal  and  valid." 

There  was  no  evidence  tending  to  show  that  the  plaintiff's  list< 
had  in  any  respect  been  altered  or  changed  after  the  grand  list 
had  been  returned  to  the  town  clerk's  office. 

The  county  court,  conceding  the  facts  to  be  as  the  evidence 
tended  to  prove,  decided  :  "  That  the  grand  list  is  to  be  deposited 
in  the  town  clerk's  office  before  the  15th  day  of  May,  each  year. 
That  listers  have  no  authority  to  alter  the  same  after  it  is  thus  re- 
turned ;  still,  if  deposited  or  amended  by  the  listers  out  of  time, 
that  whatever  alterations  were  made  by  the  listers  were  cured 
by  the  act  of  the  legislature.  That  whatever  alterations  were 
made  by  any  other  person,  not  by  them  authorized,  would  not 
vitiate  the  list,  but  the  alterations,  and  not  the  true  list,  would  be 
invalid.  And  the  plaintiff's  taxes  would  not  be  rendered  uncol- 
lectable  because  some  other  person  was  erroneously  taxed,  or 
taxed  too  little  or  too  much." 

In  this  it  is  claimed  by  the  plaintiff  there  was  error.  In  deter- 
mining this  question,  it  may  be  borne  in  mind  that  it  is  not  the 
making  of  the  grand  list  of  the  town  that  imposes  the  obligation 
upon  the  inhabitants  thereof  to  contribute  to  the  public  charges 
and  expenses  of  government.  That  obligation  is  imposed  by  law, 
and  is  sometimes  likened  to  a  contract,  whereby  the  government 
undertakes  the  protection  of  the  individual  in  the  enjoyment  of 
his  rights  of  person  and  property,  and  the  individual  promises  to 
obey  the  laws,  and  to  contribute  according  to  his  means  to  defray 
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the  charges  and  expenses  of  the  government.  Here  the  theory  of 
a  contract  seems  to  terminate.  The  proceedings  to  be  adopted 
for  the  enforcement  of  this  obligation  on  the  part  of  the  individual 
are  matters  that  rest  entirely  and  absolutely  with  the  government, 
and  these  proceedings,  we  apprehend,  are  not  in  the  nature  of  a 
contract  between  the  government  and  the  individual,  as  claimed  by 
the  counsel  for  the  plaintiff,  and  which  the  government,  having 
once  adopted,  are  not  at  liberty  to  change,  alter,  or  abolish,  at 
pleasure. 

The  legislature  of  this  state  established  a  system  of  proceedings 
for  the  purpose  of  enforcing  this  obligation,  and  prominent  in  this 
system  is  the  making  of  a  grand  list.  The  principle  upon  which 
it  is  to  be  made,  and  the  course  to  be  pursued  by  the  persons  ap- 
pointed to  make  it,  are  specifically  declared  and  pointed  out ; 
and,  among  other  things,  it  is  provided  that  the  grand  list  for  each 
year  shall  be  completed  by  the  listers  and  deposited  in  the  town 
clerk's  office  on  or  before  the  15th  day  of  May  of  such  year,  ex- 
cept in  those  years  when  real  estate  is  appraised.  The  listers  of 
the  town  of  St.  Albans  did  so  deposit  the  grand  list  of  that  town 
in  the  year  1864.  Afterward,  having  discovered,  probably,  that 
they  had  committed  some  errors  in  the  making  of  it,  they  pro- 
ceeded to  correct  it  by  making  alterations  thereof  or  additions  to 
it.  This,  clearly,  they  had  no  legal  power  to  do.  When  they  had 
discharged  their  duties  as  listers,  and  had  deposited  the  list  Avith 
the  town  clerk,  they  had  no  further  control  over  it,  or  authority 
in  respect  to  it.  Thereafter  their  relation  to  it  was  precisely  the 
same  as  that  of  any  other  inhabitant  of  the  town.  This  principle 
was  expressly  decided  in  Downing  v.  Roberts^  21  Vt.,  441.  Whether 
such  act  of  the  listers  rendered  the  grand  list  void,  or  not,  is  not 
the  question  we  are  now  considering ;  but  conceding,  for  the  pur- 
poses of  this  question,  that  the  legal  operation  of  such  act  was  to 
invalidate  the  whole  list,  so  that  no  tax  could  legally  be  assessed 
thereon  against  any  of  the  inhabitants  of  the  town,  what  then  was 
the  effect  of  the  act  of  the  legislature,  in  the  fall  of  1864,  declar- 
ing that  the  said  grand  list,  as  so  corrected,  should  be  the  legal 
grand  list  of  said  town,  and  all  taxes  assessed  thereon  should 
be  legal  ? 
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It  is  claimed  on  the  part  of  the  plaintiff,  that  in  this  the  legisla- 
ture exceeded  their  constitutional  power,  and  interfered  with  and 
disturbed  the  vested  rights  of  the  plaintiff  and  other  inhabitants  of 
the  town.  What  vested  rights  of  the  plaintiff  and  others  were  thus 
disturbed,  the  plaintiff  does  not  specify,  and  it  is  not  easy  to  im- 
agine. If  the  grand  list  was  rendered  void,  that  would  not  affect 
the  plaintiff's  liability  to  contribute  to  the  support  of  the  govern- 
ment, or  to  the  payment  of  the  debts  of  the  town.  Any  creditor 
of  the  town  may  bring  his  action,  obtain  a  judgment,  and  compel 
its  payment  by  seizing  and  disposing  of  the  property  of  the 
plaintiff  or  any  other  inhabitant  of  the  town. 

The  plaintiff  has  no  vested  right  in  respect  to  this  particular 
grand  list ;  he  has  the  general  right  to  insist  that  a  tax  shall  not 
be  assessed  against  him,  except  upon  a  legal  grand  list  of  the 
town ;  but  what  shall,  or  shall  not,  be  a  legal  grand  list,  is  a  mat- 
ter always  within  the  control  of  the  legislature.  Suppose  that 
after  a  grand  list  has  been  deposited  with  the  town  clerk,  as  re- 
quired by  law,  it  should  be  entirely  destroyed,  accidentally  or  de- 
signedly, can  there  be  a  doubt  that  the  legislature  would  have  the 
power  to  declare  that  the  listers  should  proceed  to  make  a  new 
list  in  the  same  manner  as  before,  except  as  to  time,  and  that  such 
list,  when  so  made,  should  be  the  legal  list  of  the  toAATi  ?  Or  if, 
in  such  a  case,  after  the  destruction  of  the  list,  the  listers  should, 
without  authority,  proceed  to  make  a  new  one,  might  not  the  leg- 
islature, on  being  satisfied  that  such  list  was  correctly  made,  de- 
clare that  it  should  bo  the  legal  grand  list  ?  And  we  think  it 
equally  clear  that  if  the  listers,  by  any  unauthorized  acts,  should 
render  the  list  invalid,  the  legislature  may,  by  an  act  for  that  pur- 
pose, declare  such  list  to  be  legal  and  valid,  and  that  such  act 
would  not  be  an  infringement  of  any  provision  of  the  constitution. 

But  it  is  said  the  alterations  made  by  persons  other  than  the 
listers  made  the  list  void,  and  that  this  defect  is  not  cured  by 
the  act  of  the  legislature,  as  that  by  its  terms  applies  only  to  the 
list  as  corrected  by  the  listers  ;  and  that  the  county  court  erred 
in  saying  "  that  the  alterations,  and  not  the  true  list,  would  be 
invalid."  It  is  well  settled  that  in  the  case  of  written  instruments 
between  parties,  an  alteration  made  therein  by  a  stranger  to  the 
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instrument  does  not  invalidate  it,  but  that  the  instrument  stands 
good  as  originally  made,  the  alteration  having  no  effect.  This 
principle  was  fully  recognized  and  applied  in  the  case  of  Bigehw 
^  Hoagland  v.  Stilphen^  85  Vt.,  621.  And  there  seems  to  be  no 
good  reason  why  a  more  rigid  rule  should  be  applied  in  cases  of 
this  kind  than  in  the  case  of  written  instruments  of  a  private  char- 
acter. When  a  party  to  a  written  instrument  alters  it,  he  renders 
it  void,  so  that  he  cannot  enforce  it  as  it  originally  stood.  This 
rule  is  founded  in  public  policy,  and  tends  to  prevent  tampering 
with  written  instruments  by  the  parties,. who  are  under  a  tempta- 
tion to  do  so :  the  forfeiture  of  the  original  instrument  operating 
in  the  nature  of  a  penalty.  But  this  has  no  force  when  applied  to 
a  stranger  to  the  instrument,  and  has  no  application  to  a  docu- 
ment like  a  grand  list,  to  which  there  are  no  parties  in  the  sense 
in  which  that  term  is  used  in  speaking  of  written  instruments  gen- 
erally. And  to  hold  that  an  illegal  alteration  in  the  grand  list 
should  render  it  wholly  void,  would  punish  the  innocent  without 
restraining  the  wrong  doer  ;  while  to  treat  the  alterations  as  of  no 
effect,  and  the  list  legal  as  originally  made  and  deposited  with  the 
town  clerk,  saves  the  rights  of  all  persons  and  avoids  a  great  pub- 
lic inconvenience.  And  this  principle  would,  perhaps,  have  been 
just  as  applicable  in  this  case  to  the  alterations  made  by  the  list- 
ers as  to  those  made  by  others  if  the  legislature  had  not  inter- 
vened and  made  such  alterations  legal ;  for  after  the  list  is  re^ 
turned  to  the  town  clerk's  office,  the  listers  would  seem  to  be  as 
much  strangers  to  the  instrument  as  any  other  persons.  The  cases 
of  Henry  v.  Edson^  2  Vt.,  499 ;  Downing  v.  Roberts^  21  Vt.,  441 ; 
Thurston  v.  Little,  3  Mass.,  429,  cited  by  plaintiff's  counsel,  are 
all  consistent  with  this  view  of  the  case.  In  Downing  v.  RoherU 
it  was  decided  that  when  the  name  and  property  of  a  person  was 
by  a  stranger  inserted  in  the  grand  list,  after  it  had  been  returned 
to  the  town  clerk,  no  tax  could  be  assessed  thereon  and  collected 
against  such  person,  not  upon  the  ground  that  the  whole  list  was 
void,  but  that  the  transaction  as  to  such  person  was  void,  and  did 
not  create  a  list  against  him  on  which  a  legal  tax  could  be  as- 
sessed. As  the  list  of  the  plaintiff  in  this  case  remained  as  it  was 
when  the  grand  list  was  returned  to  the  town  clerk's  offiee,  there 
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seems  to  be  nothing  of  which  he  can  avail  himself  by  way  of  de- 
fense on  account  of  the  alterations. 

As  the  grand  list  was  not  rendered  invalid,  the  vote  of  the  town 
directing  a  tax  to  be  assessed  thereon  was  a  legal  proceeding,, 
and  the  fact  that  some  alterations  were  made  therein,  through  the 
instrumentality  of  the  listers  and  the  legislature,  after  the  tax  was 
voted,  and  before  it  was  assessed,  could  not  have  the  eflFect  to  in- 
validate the  tax  and  prevent  its  collection. 

Second — It  is  insisted  that  the  county  court  erred  in  deciding 
that  the  signature  of  the  selectmen  to  the  certificate  of  the  assess- 
ment was  sufficient,  it  appearing  that  one  of  the  selectmen  signed 
his  own  name  thereto,  and  then,  being  authorized  by  the  other  two 
80  to  do,  wrote  their  names  to  the  certificate  also. 

It  appears  from  the  case  that  the  three  selectmen  acted  in  con- 
cert in  making  the  assessment ;  that  in  all  matters  that  required 
the  exercise  of  judgment  or  discretion,  each  acted  and  concurred 
therein  down  to  the  time  when  the  certificate  was  ready  .for  their 
signatures,  and  then  the  mechanical  process  of  writing  their  names 
thereon  was  performed  by  one  under  the  authority  of  the  others. 
The  principle  is  well  settled  that  when  one  authorizes  another  to 
sign  his  name  to  an  instrument,  and  it  is  so  done,  the  legal  efiect 
is  the  same  as  though  he  had  signed  it  himself  in  person,  as  said 
in  Havens  v.  ffobba,  1  Vt.,  238 :  "The  person  who  thus  affixes 
the  signature  is  regarded  not  so  much  an  agent  as  an  instrument 
used  to  perform  the  act."  It  is  not  delegating  an  authority  con- 
ferred by  another  or  by  law.  This  is  not  like  the  case  of  Rey- 
nolds V.  Inhabitants  of  New  Salem^  6  Met.,  343,  cited  by  the  plaintiflF. 
The  statute  of  Massachusetts  requires  the  warning  for  a  town 
meeting  to  be  signed  by  the  selectmen  of  the  town.  In  that  case 
the  warning  was  signed  by  one  of  the  selectmen,  who  added  to 
his  name  the  words  "  for  himself  and  the  other  selectmen,"  but 
did  not  attach  their  names  to  the  warning.  The  court  held 
that  the  warning  was  not  signed  as  the  law  required,  and  that  the 
action  of  the  meeting  was  illegal.  Then  if  the  one  had  the  au- 
thority to  sign  the  names  of  the  others,  ho  did  not  do  it,  and  the 
warning  was  void  upon  its  face,  and  the  inhabitants  were  under 
no  obligation  to  regard  it. 
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In  this  case  the  counsel  for  the  plaintiflf  have  not  referred  us  to 
any  provision  of  the  statute  that  requires  the  selectmen  to  make  or 
sign  any  certificate  of  the  assessment,  and  upon  such  examinatioii 
as  I  have  made,  I  have  not  been  able  to  find  any.  If  there  is  no 
euch  provision,  clearly  there  was  no  error  in  the  decision  of  the 
county  court  of  which  the  plaintiflf  can  complain. 

Third — It  is  claimed  that  the  warrant  for  the  collection  of  the 
tax  voted  on  the  11th  day  of  August,  1864,  was  void,  because  it 
bears  date  the  7th  day  of  March,  1864,  before  the  tax  was  voted. 
The  exceptions  state  that  it  is  apparent  upon  the  face  of  the  war- 
rant that  the  mistake  in  the  date  was  a  mere  clerical  error  in  writ- 
ing 1864  instead  of  1865,  which  was  the  true  time  of  issuing  the 
warrant.  We  are  inclined  to  think  that  a  date  is  not  an  indis- 
pensable part  of  a  warrant  of  this  kind,  but  that  when  a  warrant 
for  the  collection  of  a  town  tax  is  attached  to  the  rate-bill  by  the 
selectmen  as  the  statute  requires,  it  is  suflBcient  even  though  it  has 
no  date.  But  however  that  may  be,  it  is  well  settled  that  where 
an  instrument  is  dated  at  a  time  diflfcrent  from  that  of  its  execu- 
tion, parol  evidence  is  always  admissible  to  show  the  true  time 
when  it  was  executed,  and  when  that  is  established,  the  instru- 
ment takes  effect  from  that  time.  And  especially  is  that  so  when, 
as  in  this  case,  the  instrument  carries  upon  its  face  the  evidence 
of  the  error  and  all  the  elements  necessary  for  its  correction. 

Fourth — At  the  time  tlie  town  of  St.  Albans  voted  a  tax  of 
350  cents  on  the  dollar,  on  the  11th  of  August,  1864,  the  sum 
that  would  thus  be  raised  was  necessary  to  pay  the  bounty  agreed 
to  be  paid  to  the  number  of  men  that  were  then  required  to  be 
raised  to  fill  their  quota  ;  licncc,  the  action  of  the  town  in  voting 
the  tax  was  legal,  and  the  tax  was  collectible.  To  secure  a  more 
prompt  payment  of  tlie  money,  the  town  voted  to  deduct  three  per 
cent,  from  the  amount  of  any  person's  tax  who  would  voluntarily 
pay  the  same  to  the  selectmen  by  the  1st  day  of  September,  1864. 
Under  this  vote,  a  large  majority  of  the  tax  was  paid  in  to  the 
selectmen,  and  all  the  tax-payers  might  have  availed  themselves 
of  the  same  opportunity.  As  some  did  not,  it  became  necessary 
for  the  selectmen  to  assess  the  tax  and  collect  the  remainder.  In 
the   meantime,  circumstances  transpired  that  relieved  the  town 
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from  the  necessity  of  raising  as  many  men  as  was  at  first  re- 
quired, and  rendered  it  unnecessary  to  use  for  that  purpose  the 
whole  amount  of  the  tax.  The  town  at  ^  subsequent  meeting, 
evidently  for  the  purpose  of  equalizing  the  burden  between  those 
who  had  paid  their  taxes  and  those  who  had  not,  voted  that  the 
whole  of  the  tax  should  be  collected  and  the  surplus  refunded  to 
the  tax-payers.  This  was  probably  the  easiest  and  most  economi- 
cal method  of  disposing  of  the  subject,  and  to  us  it  appears  en- 
tirely legal  and  just.  The  tax  was  not  voted  to  raise  money  to 
be  distributed  to  and  among  the  tax-payers,  either  in  whole  or  in 
part ;  but  the  tax  was  voted  for  a  proper,  necessary  and  legal 
purpose,  and  was  collectible.  If  the  happening  of  new  and  un- 
foreseen circumstances  rendered  it  unnecessary  to  use  all  the 
money  for  the  purpose  for  which  it  was  voted,  the  town  might  re- 
turn the  surplus  to  the  tax-payers,  to  each  his  proper  proportion, 
or  treat  it  as  fimds  in  their  treasury,  to  be  appropriated  to  the 
payment  of  any  other  legal  obligation  the  town  was  then  under, 
and  thus  diminish  future  taxes. 

Fifth — It  is  said  the  collection  of  the  state  tax  was  illegal,  be- 
cause no  w^arrant  for  its  collection  was  attached  to  the  rate-bill, 
and  none  was  produced  upon  the  trial.  This  was  probably  an 
oversight  on  the  part  of  the  counsel. 

The  statute  requires  that  when  the  legislature  shall  impose  a 
state  tax,  the  treasurer  of  the  state  shall  immediately  issue  his 
warrant  to  the  first  constable  of  each  town  for  its  collection.  We 
may  assume  that  in  this  respect  the  treasurer  performed  his  duty. 
The  statute  does  not  require  that  this  warrant  shall  be  attached  to 
the  rate-bill  of  the  state  tax,  as  it  does  in  the  case  of  a  town  tax  ; 
hence,  the  warrant  in  this  case  was  not  attached  to  the  rate-bill, 
and  need  not  have  been.  If  an  objection  had  been  made  in  the 
county  court  on  the  ground  of  its  non-production,  it  would  un- 
doubtedly have  been  obviated  by  its  production,  or  by  satisfacto- 
rily accounting  for  it.  But  the  exceptions  state  expressly  that  no 
question  of  this  kind  was  raised  or  passed  upon  in  the  county 
court.  This  being  so,  the  question  can  not  be  raised  in  this  court, 
as  the  rule  is  perfectly  well  settled,  that  no  question  can  be  raised 
here  that  the  exceptions  show  was  not  raised  in  the  court  below. 
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Sixth — We  think  the  county  court  was  right  in  saying  that 
what  the  listers  said  to  the  plaintiff  in  respect  to  the  amount  that 
they  had  put  him  into  the  list,  and  what  it  was  for,  was  important 
only  as  bearing  upon  the  question  whether  or  not  the  plaintiff*8 
bank  stock  was  in  fact  included  in  his  list,  as  ultimately  fixed  bv- 
the  selectmen :  and  that  question  was  for  the  jury. 

Seven  h — This  objection  is  to  the  charge  of  the  court  to  th<i 
jury.  If  the  charge  was  wrong,  no  question  can  be  raised  here 
in  respect  to  it,  as  it  appears  from  the  exceptions  that  no  excep- 
tion was  taken  to  the  charge  to  the  jury  upon  the  questions  of 
fact  submitted  to  them. 

Eighth — This  exception  is  to  the  decision  of  the  court  below 
overruling  the  motion  to  set  aside  the  verdict.  It  appears  that 
one  of  the  jurors,  who  sat  in  the  trial  of  this  case  and  partici- 
pated in  the  verdict,  was  a  party  to  a  suit  pending  in  the  same 
court,  that  was  set  for  trial  by  jury  at  the  same  term. 

By  an  act  of  the  legislature,  passed  in  1864,  it  is  provided 
"  that  no  person  shall  serve  as  a  petit  juror,  at  any  term  of  the 
county  court  in  any  county  in  this  state,  at  which  time  he  may 
have  a  cause  pending  in  court  to  be  tried  by  jury  at  the  time  he 
is  so  summoned  to  serve  as  a  juror,  but  on  motion  to  the  courts 
such  juror  or  jurors  shall  be  discharged  bom  further  serving  as 
juror  at  such  term  of  court."  In  this  case,  no  motion  was  made 
for  the  discharge  of  the  juror,  but  he  continued  to  serve  through 
the  term ;  no  notice  was  taken  of  the  fact  that  he  was  disqualified 
by  the  statute.  Shall  the  verdicts  in  which  he  thus  participated 
be  set  aside  ?  We  think  it  very  clear  that  such  was  not  the  inten- 
tion of  the  legislature,  but  that  any  |)erson,  who  has  the  right  to 
avail  himself  of  the  provisions  of  the  statute,  must  pursue  the 
course  pointed  out  by  the  statute ;  that  is,  move  the  court  to  dis- 
charge him,  and  until  the  juror  is  discharged  on  such  motion,  his 
action  will  not  be  invalid  or  subject  to  be  set  aside.  This  con- 
struction is  clearly  indicated  by  the  language  of  the  act,  *'  shall 
be  discharged  from  further  serving  as  Juror  at  such  termy'*  show- 
ing that  he  would  serve  as  juror  until  such  motion  and  discharge. 

By  whom  the  motion  is  to  be  made  is  not  now  the  question. 
The  juror's  adversary  in  the  suit  to  which  he  is  a  party,  and 
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which  stands  for  trial,  would  seem  to  be  the  only  person  directly 
interested  in  his  discharge. 

We  see  no  error  in  overruling  this  motion. 

Other  questions  were  made  in  the  county  court,  but  not  being 
insisted  upon  here,  are  regarded  as  waived,  and  have  not  been 
considered. 

Judgment  of  the  county  court  is  affirmed. 


A.  J.  Marvin  v.  William  H.  Bell.* 
Bond.     Penalty.    Judgment.    Execution.     Damages. 

A  oondition  in  a  bond  not  to  do  certain  acts  speoified  therein,  (as  in  this  case  not  to 
ongiii^a  in  the  business  of  slanshterlng  cattle,  etc.,  and  retailing  ftreeh  meat  in  a 
oertiin  towoi)  is  in  legal  eflbot  and  operation  a  stipolation  not  to  do  such  acts, 
and  the  doing  of  them  is  a   breach  of  the  condition. 

An  action  to  recover  the  penalty  in  such  bond  comes  within  the  proyisions  of  se^ 
tion  65  of  chapter  ao  of  the  General  Statutes,  though  there  be  no  agreement,  other 
than  the  condition  of  the  bond,  not  to  do  the  acts  therein  specified;  and  the  court 
should  render  Judgment  for  the  toXi  amount  of  the  bond  and  Issue  execution  for 
such  damages  only  as  are  proved,  leaving  the  remainder,  if  any,  as  security  for 
any  injury  that  may  result  Arom  fViture  breaches,  to  be  made  available  by  way  of 
mtirt  fadu  on  such  Judgment  as  provided  for  in  section  67. 

Debt  on  bond.  Plea,  the  general  issue.  Trial  by  jury,  April 
term,  1867,  Wilson,  J.,  presiding. 

The  plaintiff  offered  the  bond  declared  on.  Its  execution  was 
admitted  by  the  defendant,  and  the  bond  was  read  to  the  jury 
without  objection.  The  plaintiff  introduced  testimony  tending  to 
show  several  breaches  of  the  bond  between  the  date  of  it  and  the 
commencement  of  this  suit. 

The  defendant's  testimony  tended  to  show  the  contrary. 

The  plaintiff  offered  to  show  breaches  of  the  bond  which  oc- 
curred after  the  suit  was  commenced,  and  claimed  he  was  entitled 
to  recover  prospective  damages,  to  which  testimony  the  defendant 
objected,  and  it  was  excluded  by  the  court,  to  which  the  plaintiff 
excepted.  Verdict  for  the  plaintiff  for  $125.83  damages,  and  hia 
costs. 

*  Heard  at  the  January  term,  1868. 
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The  court  rendered  judgment  for  the  whole  penalty  of  the  bond, 
and  orde^red  that  execution  issue  only  for  the  damages  assessed 
by  the  jury. 

To  the  decision  of  the  court  that  judgment  be  rendered  for  the 
whole  penalty,  the  defendant  excepted. 

The  amount  of  the  bond  was  $500.  The  conditions  were  as 
follows  :  "  that  if  the  above  named  and  bounden  William  H.  Bell 
shall  not  hereafter,  in  the  village  of  Swanton  aforesaid,  in  any 
way  conduct  or  carry  on  the  business  of  slaughtering  hogs,  cattle 
or  sheep,  and  shall  not  hereafter  in  said  town  of  Swanton  in  any 
way  conduct,  carry  on  or  be  engaged  in  the  business  of  retailing 
fresh  meat,  excepting  in  all  cases  that  said  William  H.  Bell  is  to 
have  the  privilege  of  buying,  cutting  up  and  salting  down  pork, 
and  of  selling,  at  retail  or  otherwise,  the  head,  feet  and  throat- 
lights,  then  this  obligation  to  be  void,  otherwise  of  force." 

This  bond  was  duly  executed. 

Dewey  <f  Noble^  for  the  defendant. 
.  The  judgment  rendered  by  the  court  below  is  applicable  only  to 
cases  where  a  party  has  entered  into  a  covenant  or  agreement  in 
writing,  and  has  secured  the   performance  of  that  covenant  or 
agreement  by  bond  or  penalty. 

Burt  ^  Hall  and  R.  S,  Royce^  for  the  plaintiflF. 

The  court  decided  correctly  that  the  plaintiff  was  entitled  to 
judgment  for  the  whole  penalty  of  the  bond.  Section  63,  page 
270,  of  the  General  Statutes,  which  the  defendant  insists  should 
govern  this  case,  applies  only  to  cases  where  there  can  be  but  one 
breach  and  one  recovery.  Williams  et  al.  v.  Wilhori  et  al,^  1  Vt., 
266 ;  Johnson  v.  Smith,  2  Root,  414  ;  7  Met.,  116. 

The  opinion  of  the  court  was  delivered  by 

PiERPOiNT,  C.  J.  The  exceptions  show  that  both  parties  ex- 
cepted to  decisions  of  the  court  below,  but  the  plaintiff  having 
waived  his  exceptions  upon  the  record,  the  case  comes  here  upon 
the  defendant's  exceptions  alone ;  and  the  only  question  raised  is 
as  to  the  correctness  of  the  action  of  the  court  in  rendering  judg- 
ment for  the  whole  penalty  of  the  bond  declared  upon,  and  order- 
ing that  execution  issue  only  for  the  damages  assessed  by  the  jury. 
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llie  defendant  innsts  that  tiie  judgment  for  the  whote  penalty 
was  erroneous^  becauae  it  does  not  appear  that  there  was  any 
agreement  on  the  part  of  the  defendant  not  to  do  the  acts  specified 
in  the  cendition  of  the  bond,  aside  trom  the  bond  itself,  and  that 
mtcb  an  i^reement  is  necessary  to  bring  the  case  within  section 
6&  of  chapter  80  of  the  General  Statutes,  which  jH'ovides  for 
stteh  a  judgment.  The  language  of  the  section  is :  ^^  In  all  actions 
on  bond,  or  for  any  penal  sum  for  the  non-performance  of  cove- 
nants, agreements,  in  any  condition,  indenture,  deed  or  writing, 
contained,  the  plaintiff  may  assign  as  many  breaches  as  he  chooses, 
and  the  damages  shall  be  assessed  for  such  breaches  as  the 
plaintiff  shall  prove,  and  the  court  shall  render  judgment  for  the 
whole  penalty,  and  execution  shall  issue  for  so  much  only  as  shall 
have  been  found  in  damages,  with  costs." 

The  legislature  in  this  section  seem  to  have  reference  to  two 
classes  of  actions.  First,  actions  on  bond,  second,  actions  for 
the  recovery  of  any  penal  sum  for  the  non-performance  of  cove- 
nants, agreements,  etc.  If  this  be  the  true  construction  of  the 
statute,  it  relieves  this  case  from  all  question,  as  it  comes  within 
the  express  terms  of  the  statute.  But  if  it  be  construed  as  hav- 
ing reference  to  actions  on  bond  to  recover  a  penalty  for  the  non- 
performance of  covenants  or  agreements  in  any  condition,  etc., 
contained,  we  still  think  the  case  comes  within  this  section.  The 
condition  of  the  bond  is,  in  its  legal  effect  and  operation,  a  stipu- 
lation that  he  will  not  do  the  acts  named  in  the  condition ;  he 
binds  himself  not  to  do  those  acts,  and  the  doing  of  those  acts  is 
a  breach  of  the  condition.  This,  we  think,  is  just  the  kind  of 
agreement  that  the  legislature  refers  to  as  those  that  may  be  con- 
tained in  any  condition.  To  confine  the  operation  of  this  section 
to  cases  where  the  bond  is  taken  to  secure  a  compliance  with  the 
terms  of  some  separate  agreement  in  writing,  would  in  a  large 
proportion  of  cases  deprive  the  parties  of  the  remedy  and  benefit 
which  it  was  intended  to  confer,  and  would  compel  courts  and 
juries  to  allow  recoveries  for  the  whole  penalty,  when  the  damage 
was  in  fact  less,  because,  as  there  could  be  no  recovery  for  future 
breaches,  it  would  be  the  only  way  of  affording  to  the  obligee  in 
the  bond  the  security  which  the  bond  was  intended  to  give  to  him. 
39 
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The  legislature,  in  section  65,  evidently  refer  to  the  same  kind 
of  bonds,  covenants,  agreements,  etc.,  as  are  referred  to  in  section 
63,  the  object  being  to  confer  npon  the  courts  the  power  to  ren- 
der  such  a  judgment  as  shall  be  just  and  equitable  between  the 
parties,  and  mitigate  the  rigor  of  the  common  law  in  respect  to 
penal  bonds.  Under  section  68,  when  the  condition  of  the  bond 
is  such  that  a  single  breach  of  the  condition  will  do  all  the  injury 
to  the  obligee  that  he  can  sustain  by  reason  of  its  breach,  or  when 
the  trial  develops  such  a  state  of  facts  as  show  that  no*  further 
injury  will  be  sustained  by  any  future  breaches,  the  court  will 
render  a  judgment  for  such  damages  as  the  party  has  sustained ; 
and  then  there  can  be  no  further  recovery  upon  the  bond,  and  no 
necessity  for  it. 

Under  section  66,  when  the  nature  of  the  conditions  is  such 
that  the  breaches  and  the  injury  resulting  therefrom  may  be  con- 
tinuous, from  day  to  day  or  time  to  time,  if  an  action  is  brought 
on  the  bond,  the  recovery  can  be  only  for  the  damage  resulting 
from  prior  breaches.  This  afifords  no  security  against  future 
breaches,  and  gives  no  indemnity  for  the  injury  resulting  there- 
from. In  such  case,  this  section  gives  the  court  power  to  render 
a  judgment  for  the  full  amount  of  the  bond,  and  issue  executioD 
for  so  much  only  as  shall  have  been  found  in  damages,  leaving  the 
remainder,  if  any,  as  security  for  any  injury  that  may  result  from 
further  breaches,  to  be  made  available  by  way  of  a  scire  faciag  on 
such  judgment,  as  provided  for  in  section  67.     (See  1  Vt.,  266.) 

As  the  bond  in  this  case  is  one  of  the  latter  class,  the  county 
court  was  clearly  correct  in  proceeding  in  the  manner  prescribed 
in  section  65. 

Judgment  of  the  county  court  is  affirmed. 
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Town  op  Fairfield  v,  George  Kino.* 
Service  of  Process.     Town  Clerk.     Judgment.     Supreme  CourU 

An  Msistont  town  olerk  is  not  a  proper  penoh  ob  whom  to  make  eervioe  of  a  writ  against  a 
town.  He  is  not  strictly  an  officer  of  the  town,  and  senrioe  made  upon  him  woald  not  1>e 
legal. 

Upon  a  petition  to  set  aside  a  Judgment,  on  tl^fe  grqnnd  that  the  petitioner  was  deprlTod  ot 
his  day  in  court  by  accident  and  mistake,  the  merits  of  the  controversy  between  the  par- 
ties  is  a  matter  for  consideration  only  so  fltr  as  that  the  court  become  satijfled  that  the 
petitioner,  in  good  Ikith,  seeks  to  contest  the  claim  of  the  petitionee.  * 

A  decision  of  the  county  court  upon  such  petition  having  been  made  upon  legal  grounds, 
and  not  as  a  matter  of  discretion,  may  be  revised  by  the  supreme  court. 

This  was  a  petition  brought  to  set  aside  the  judgment  of  a 
justice  of  the  peace,  in  which  petition  it  is  alleged,  among  other 
things,  that  the  petitioners  were  unjustly  deprived  of  their  day  in 
court  by  accident  and  mistake.  The  petitioners  introduced  a  cer- 
tified copy  of  the  record  of  the  judgment,  King  v.  Tovm  of  Fair- 
field^ with  the  oflScer's  return  on  the  original  writ.  It  appeared 
from  said  record  that  King  commenced  the  suit  against  said  town 
and  obtained  the  judgment  by  default  for  $125  damages  and 
|;5.89  costs. 

Upon  the  testimony  in  the  case  the  county  court  found  the  fol- 
lowing facts,  viz. :  Albert  O.  Soule,  esq.,  of  Fairfield,  was  annu- 
ally and  duly  elected  and  held  the  office  of  town  clerk  of  said 
town  of  Fairfield,  in  and  for  the  years  of  1864, 1865,  and  1866. 
He  was  town  clerk  at  the  time  King's  writ  was  served  on  said 
town,  and  ever  since  that  time  has  continued  to  hold  said  office. 
In  1864,  immediately  aiier  his  election  as  town  clerk,  he  duly  ap- 
pointed his  sister,  Augusta  Soule,  as  his  assistant  clerk,  and  a 
record  of  her  appointment  was  immediately  made  in  the  town 
clerk's  office,  and  she  has  held  the  office  of  assistant  clerk  of  said 
town,  and  continued  to  act  as  such  clerk  ever  since  her  appoint- 
ment in  1864.  She  had  been  assistant  clerk  several  years  prev- 
ious to  her  appointment  by  Albert  G.  Soule.  The  town  clerk's 
office,  for  more  than  ten  years  last  past,  has  been  kept,  and  still  is 
kept,  in  a  building  occupied  by  Augusta  Soule,  about  one-fourth 
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of  a  mile  from  the  dwelling  house  of  Albert  G.  Soule.  Augusta 
Soule  has,  ever  since  she  was  appointed  assistant  clerk,  had  the 
entire  charge  of  the  town  clerk's  office  in  said  town,  and  all  the 
official  duties  of  the  town  clerk  during  all  said  time  have  been 
discharged  by  her.  At  the  time  said  writ  was  served,  Albert  G. 
Sottle  was  not. absent  from  the  state.  He  was  in  the  town  of 
Fairfield,  but  he  was  not  at  the  town  clerk's  office  on  that  day. 
Ha  occasionally  called  at  the  office,  but  he  entrusted  the  entire 
business  with  his  assistant  clerk,  and  personally  gave  little  or  no 
attention  to  the  business  of  the  office.  At  the  time  the  officer 
served  said  writ  on  said  town,  Augusta  Soule  was  in  the  town 
clerk's  office  acting  as  assistant  clerk.  The  officer,  who  served 
said. writ,  delivered  a  copy  to  her,  on  which  the  following  return 
was  endorsed,  and  signed  by  the  officer  serving  the  same,  viz.: 

"  FRANKLIN  COUNTY,  S8.  Fairfield,  January  28, 1867. 

"I then  served  this  writ  on  the  within  named  town  of  Pair- 
field,  by  leaving  a  true  and  attested  copy  of  the  original  writ  in 
the  town  clerk's  office  of  said  town  of  Fairfield,  with  this  my  re- 
turn hereon  endorsed. 

"Attest:         D.  U.  Smith,  Constable. 

"A  true  copy.  Attest:         D.  U.  Smith,  Comiable'^ 

Augusta  Soule  received  and  examined  said  copy,  and  then  put 
it  into  the  drawer  where  copies  of  writs  had  usually  been  kept. 
She  uiiderstood  what  it  was,  and  that  King  had  sued  said  town. 

After  said  copy  was  left  with  her,  and  before  the  day  of  court, 
she  saw  Ihe  town  clerk,  the  town  agent,  and  the  selectmen  fre- 
quently, but  she  did  not  inform  any  of  them  that  said  copy  wa<5 
in  tliedffice,  or  that  King  had  sued  the  town,  and  they  had  no  no- 
tice of  the  pendency  of  said  suit,  other  than  as  they  were  affected 
with  notice  of  the  suit  by  the  service  of  said  writ  in  the  maimer 
above  mentioned.  Augusta  Soule  testified  she  did  not  know  or 
think  it  was  necessary  to  give  notice  to  the  town  officers  of  said 
suit.  King  was  highway  surveyor  at  the  time  his  alleged  claim 
accruted.  He  testified  that  he  expended  the  money  in  good  faith 
in  making  and  repairing  the  road  in  his  district  as  surveyor,  to 
the  amount  of  the  judgment  for  damages  over  and  above  his  tax- 
bill,  and  that  the  same  was  necessary  in  making  repairs  of  said 
road.    In  July,  1866,  King  told  the  selectmen  of  that  town,  that 
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a  piece  of  road  in  his  district  was  very  bad,  and  he  had  changed 
or  altered  the  track  in  order  to  get  a  better  place  for  the  roa49 
and  let  a  job  to  one  Flood  to  make  a  piece  of  road,  and  that  he 
wanted  a  town  order  for  about  $43  to  pay  Flood  for  his  work 
on  the  road. 

The  selectmen  told  King  they  had  given  no  direction  to  have 
the  roa4  altered,  but  advised  King  to  let  the  matter  rest  and  they 
would  examine  the  road,  and  if  he  had  done  a  good  job  the  town 
would  probably  pay  him.  They  did  not  examine  the  road,  and 
they  testified  they  did  not  know  in  what  part  of  his  district  Hxd 
money  was  expended. 

Some  timer  in  December,  1866,  King  left  his  claim  in  the  luiBds 
of  an  attorney  for  collection,  who  informed  the  selectmen  of  said 
town  that  King  had  left  a  claim  against  the  town  for  collection, 
and  of  the  nature  of  the  claim. 

King  did  not  state  to  the  selectmen,  at  the  time  he  called  for 
the  order,  how  much  he  had  expended  on  said  road,  and  they  did 
not  inquire  as  to  the  amount  he  had  expended.  The  selectman 
had  no  notice  that  he  claimed  anything  more  than  the  amount  for 
which  he  requested  an  order. 

The  town  claimed  to  have  a  legal  defence  to  said  action,  und 
that  they  should  have  appeared  and  defended  the  suit  if  the  seket- 
men,  or  town  agent,  had  been  informed  of  the  suit  prior  to  the 
judgment. 

The  petitioners  insisted  that  said  writ,  Kinff  v.  Toum  of  Fair- 
fieldy  was  not  legally  served. 

Upon  the  foregoing  facts  in  relation  to  the  service  of  said  writ, 
the  county  court,  Wilson,  J.,  presiding,  decided  as  a  matter  of 
law,  that  said  writ  wm  legally  served. 

From  the  testimony  in  the  case,  the  county  court  found  as  mat- 
ter of  fact,  and  adjudged,  that  the  petitioners  w6re  not  linjuffily 
deprived  of  their  day  in  court  by  fraud,  accident,  or  mistake,  ^d 
that  the  failure  of  the  petitioners  to  appear  and  defend  said  sUit 
resulted  from  the  negligence  and  default  of  the  petitioners,  ittid 
their  said  clerk  and  his  assistant  clerk.  The  county  court  decided 
as  matter  of  law,  that  the  negligence  of  said  i/oHm  derk  Imd  his 
assistant  clerk  in  this  case,  was  the  negligence  aifd  default  of  the 
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petitioners.    And  ordered,  pro  forma^  said  petition  to  be  dismissed 
with  costs  to  the  defendant. 

To  the  decision  of  the  court  that  said  writ  was  legally  served, 
and  that  the  negligence  of  the  town  clerk  and  his  assistant 
clerk  was  the  negligence  and  default  of  the  petitioners,  the 
petitioners  excepted. 

Ed%on  ^  Randy  for  the  plaintiff. 

The  writ,  King  v.  Fairfield^  was  illegally  served.  Gten.  Sts., 
292,  §  24 ;  CharU^m  v.  Lunenburghy  21  Yt.,  488.  The  statute 
points  out  how  the  writ  should  be  served,  which  has  not  been 
complied  with.  The  officer  says  in  his  return  he  left  a  copy  in 
the  town  clerk's  office,  whereas  the  statute  required  him  to  leave 
a  copy  with  the  town  clerk,  "  and  his  return  is  the  only  evidence 
of  what  service  was  made  between  the  parties."  BUI  v.  Powert^ 
16  Vt.,  616 ;  Wiiherdl  v.  Gobb  ^  Ddanoj  26  Vt.,  748,  The 
assistant  clerk  is  in  no  sense  a  town  officer  or  agent,  but  the  mere 
clerk  or  servant  of  the  town  clerk. 

Benton  ^  Wilson  and  M.  B.  Tyler ^  for  the  defendant. 

The  statute  giving  this  remedy  to  a  party  claiming  to  have  been 
deprived  of  his  day  in  court  by  fraud,  accident,  or  mistake,  places 
the  whole  matter  entirely  within  the  discretion  of  the  county 
court ;  and  if  within  their  jurisdiction,  this  court  have  no  power 
to  reverse  their  decision  unless  the  exceptions  show  affirmatively 
error  in  matter  of  law.  Oen.  Sts.,  ch.  88,  §  7  ;  Finney  v.  JBZl, 
11  Vt.,  283 ;  Downs  ^  Davis  y.Jteedy  82  Vt.,  786. 

The  assistant  clerk  is  invested  with  all  the  official  functions  and 
powers  of  the  town  clerk  during  his  absence,  sickness,  or  tempo- 
rary disability,  and  the  copy  of  the  writ  left  with  the  assistant 
clerk  while  she  was  in  charge  of  the  office,  in  the  absence  of  the 
town  clerk,  was  a  compliance  with  the  statute  directing  how  writs 
ahall  be  served  upon  corporations.  Gen.  Sts.,  ch.  15,  §  42 ;  ib«, 
oh.  88,  §24. 

*  '  The  opinion  of  the  court  was  delivered  by 

.    PiERPOiNT)  0.  J.    The  principal  question  involved  in  this  case 

is  whether  llie  writ  in  the  original  action  of  King  v.  Fairfield 
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was  legally  served,  the  county  court  having  decided  as  a  matter 
x>f  law,  upon  the  facts  found  and  stated  in  the  exceptions,  that 
it  was. 

The  writ  was  served  upon  the  town  by  leaving  a  copy  thereof 
with  Augusta  Soule,  the  assistant  town  clerk  of  said  town  of 
J'airfield,  who  had  charge  of  the  town  clerk's  office  and  dis- 
charged the  official  duties  of  the  town  clerk.  At  the  time  the 
service  was  so  made,  the  town  clerk  was  not  out  of  the  state,  but 
was  in  the  town  of  Fairfield,  where  he  resided.  The  said  assis- 
.tant  clerk  gave  no  notice  to  any  of  the  officers  of  the  town  of  such 
service,  and  they  had  no  notice  in  fact  of  the  pendency  of  the  suit 
.until  after  the  judgment  was  rendered. 

The  statute  provides  ^^  that  all  writs  against  a  corporation  shall 
be  served  by  leaving  a  copy  with  the  clerk  thereof,  unless  he  be 
absent  from  the  state."  *  *  *  « if  guch  clerk  be  absent  from 
the  state,  such  copy  shall  be  left  with  one  of  the  principal  officers 
of  such  corporation."  ,  (Gen.  Sts.,  292,  §  24.)  It  is  also  pro- 
vided ^^  that  during  the  sickness,  absence,  or  other  temporary  dis- 
iibility  of  the  town  derk,  his  official  duties  may  be  discharged  by 
an  assistant  clerk,  for  whose  official  acts  such  town  clerk  shall  be 
responsible  as  for  his  own.  Such  assistant  clerk  shall  be  sworn, 
and  all  records  and  copies  made  and  certified  by  the  assistant  clerk 
^all,  to  all  intents  and  purposes,  be  as  regular  and  valid  as  if  made 
4ind  certified  by  the  town  clerk."     (Gen.  Sts.,  Ill,  §  42,  §  480 

The  provision  first  referred  to  prescribes  the  mode  in  which 
service  shall  be  made  upon  a  town  or  other  corporation,  and  no 
provision  is  made  in  the  statute  for  service  in  any  other  manner, 
except  when  the  clerk  is  absent  from  the  state.  The  24th  section 
has  no  reference  to  the  duties  of  the  town  clerk ;  nothing  is  re- 
4ioired  of  him,  and  there  is  nothing  in  the  statute  that  imposes 
upon  him  any  duty  in  respect  to  the  writ  or  suit,  where  service 
is  made  upon  the  town  by  leaving  a  copy  with  him.  He  is  simply 
made  the  officer  to  whom  notice  is  to  be  given,  and  through  him 
4o  the  town,  not  by  any  act  of  his,  but  by  operation  of  law.  When 
the  copy  is  left  with  him,  the  town  has  legal  notice  of  the  pendency 
of  the  suit,  and  the  plaintiff  in  the  suit  can  proceed  to  take  Ms 
judgment  by  default,  if  the  town  does  not  appear  to  defend.    The 
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legislatare  probably  ocmtemplated  that  the  town  <ietk  wopbU  bo- 
tify  the  offioer  whose  busmess  it  might  be  to  look  after  fte  mter- 
ests  of  the  town  in  such  matters,  but  no  such  duty  is  imposed  upaa 
him  by  statute.  The  statute  simply  prescribes  the  duty  of  Use  offi- 
oer serving  the  -writ^iM)1ftLing  more. 

Under  the  statute,  is  the  assistant  clerk  a  proper  pere<m  <m 
whom  to  make  -serviee  of  a  writ  against  the  town,  and  can  legal 
service  be  made  upon  him  ?  An  assistant  clerk  is  not  strictly  an 
officer  of  the  town  ;  he  is  not  appointed  by  the  town,  or  responsi- 
ble to  the  town ;  he  is  appointed  by  the  clerk,  and  the  clerk  k 
responsible  to  the  town  for  his  acts.  The  statute  does  not  permit 
service  to  be  made  upon  him  when  the  town  clerk  is  absent  from 
the  state,  but  it  must  be  made  upon  one  of  the  principal  officers  of 
the  corporation.  Why  then  should  service  be  made  upon  him 
when  Ihe  town  derk  is  within  the  state  and  accessible  ? 

The  question  was  before  the  court  in  Charleston  v.  Lunenburghj 
21  Vt.,  488.  In  that  case  the  town  clerk  was  out  of  the  state, 
leaving  an  assistant.  The  writ  was  served  upon  one  of  the  prm- 
cipal  officers  of  the  town,  as  provided  in  section  24.  It  was  hi- 
sisted  that  the  service  was  illegal ;  that  the  town  clerk  in  Ae 
statute  included  assistant  clerk,  and  that  service  should  have  beea 
made  upon  him.  But  the  court  held  otherwise,  loid  that  the  tem 
"  clerk*^  did  not  include  the  assistant  clerk,  and  that  the  service 
was  legally  made  upon  the  principal  dBScer  of  the  town.  We 
think  the  decision  in  that  case  fully  covers  the  question  involved 
in  this,  and  must  be  considered  decisive  of  it. 

We  tMnk  the  county  court  erred  in  holding  the  service  in  this 
case  to  be  legal. 

The  decision  of  the  county  court  that  the  petitioners  were  not 
unjustly  deprived  of  their  day  in  court,  etc.,  and  that  their  failase 
to  appear  and  defend  resulted  from  the  negligence  of  the  petitieft- 
ers,  and  the  negligence  of  their  clerk  and  assistant,  for  which  ttey 
«re  responsible,  was  based  upon  the  decision  that  the  service  was 
legal.  If  the  county  court  had  regarded  the  service  iHegal,  they 
would  undoubtedly  have  granted  the  prayer  of  the  petitioners. 

The  decision  below  was  made  upon  legal  grounds,  and  n(yt  as  a 
aiatter  of  discretion,  heiice  it  may  be  reviewed  by  this  court 
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The  merits  of  &e  oontroTeFsjr  between  the  parties  is  a  matter 
for  eoiisiderati(»i  on  a  petition  of  this  kind,  only  so  &r  as  that  the 
eonrt  be  satisfied  that  the  petitioners  in  good  £uth  seek  to  contest 
the  claim  of  the  petitionee. 

Judgment  of  the  county  court  reversed,  and  judgment  entered 
that  the  judgment  of  the  justiee  be  yacated,  and  a  trial  granted  to 
the  petitioners,  and  the  case  remanded  to  the  county  court  to  be 
there  proceeded  with. 


Harrison  Maynard  v.  Philo  Weeks.* 
Deed.     Construction.    Boundary.    Railroad.     Trespass. 

When  a  hi^way  or  railroad  is  reftrred  to  in  the  description  in  a  deed  as  constitat- 
ing  a  iMondary,  the  center  line  wiU  he  held  to  he  the  hoondary  referred  to,  nn- 
le«  the  langvase  nsed  In  00  reftrrine  to  it  fhowB  clearly  that  a  side  line,  Inslead 
of  the  eenter,  was  intended.  If  there  he  a  donht  whioh  was  intended,  th^  law  wiU 
resolre  the  doubt  in  ikvor  of  the  oenter. 

The  words  in  the  description  were  as  follows:  "Beslnning  on  the  west  line  of  Ver^ 
mont  A  Canada  railroad  and  southeast  comer  of  land  west  of  said  railroad,  owned 
by  said  Philo  Weeks;  thence  sonth  on  the  west  line  of  said  railroad  twenty-eight 
rods ;  thence  west,"  etc.  Said  Weeks  owned  to  and  across  the  railroad  at  said  south- 
east corner.  Held,  that  it  was  dearly  the  intention  to  bound  the  land  conveyed  on 
the  west  line  of  the  railroad,  and  not  on  the  oenter  line. 

The  question  whether  the  owner  In  fto  of  land  subject  to  the  easement  of  a  rail- 
read  and  appropriated  by  the  railroad  company  for  such  purpose,  can  maintain  an 
action  against  another  for  irospass  thereon,  not  decided. 

Trespass  on  the  freehold.  Plea,  the  general  issue  and  notice. 
Trial  by  the  court,  September  term,  1867,  Wilson,  J.,  presiding. 

It  was  conceded  by  the  defendant  that  he  eiitered  upon  the 
land  and  cut  the  grass  thereon,  in  the  year  1866,  and  converted 
it  to  his  own  use,  which  is  the  supposed  trespass  complained  of. 
Tlie  land  in  dispute,  on  which  the  defendant  cut  the  grass,  is  situ- 
ated and  lying  between  the  center  line  and  west  line  of  the  Ver- 
mont &  Canada  railroad,  in  St.  Albans,  in  the  county  of  Franklin. 
Among  the  papers  introduced  in  evidence  was  a  copy  of  a  deed 
from  Nathan  Green  and  wife  and  Henry  C.  Oreen  to  Weeks  & 

* fieudat the  Jaanaiy  term,  1868. 
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Parsons,  dated  January  14, 1856,  and  the  principal  question  arose 
upon  the  construction  of  said  deed,  and  this  is  the  only  question 
decided  by  the  supreme  court.  The  question  raised  is  stated  in 
the  opinion. 

The  court  rendered  a  pro  forma  judgment  for  the  plaintiff  to 
recover  of  the  defendant  ten  dollars  damages  and  his  costs.  Ex- 
ceptions by  the  defendant. 

E.  A.  Sowlee  and  S.  C.  Adams^  for  the  defendant,  cited,  upon 
the  question  of  construction.  Marsh  v.  Burt^  34  Vt.,  289;  2 
Wash.  R.  P.,  685 ;  Dovaston  v.  Payne,  2  Smith's  L.  C,  218. 

Railroad  companies  have  the  exclusive  possession  of  lands  bor- 
dering on  their  track,  under  their  act  of  incorporation,  for  all 
purposes,  including  the  cutting  of  the  grass  thereon,  as  against 
all  persons,  even  the  adjacent  land  owners.  The  plaintiff  and 
defendant  would  therefore  both  be  intruders,  and  liable  in  an  ac- 
tion in  favor  of  the  respective  companies.  The  plaintiff  can  not, 
therefore,  sustain  his  action  of  trespass  qwire  davMm  fregit 
against  the  defendant.  Ripley  v.  Yale  et  al.,  16  Vt.,  257 ;  Chedey 
V.  Brochway,  84  Vt.,  550. 

JDewey  ^  Nolle,  for  the  plaintiff. 

The  plaintiff  has  a  complete  and  indefeasible  title  to  the  fee  of 
the  land  in  dispute,  subject  to  the  easement  of  the  railroad  cor- 
poration. 15  John.,  447 ;  84  Vt.,  289 ;  24  Vt.,  484 ;  10  Pick., 
249 ;  11  Pick.,  192 ;  12  Pick.,  292. 

So  far  as  these  parties  are  concerned,  the  rights  of  the  parties 
are  the  same  as  though  the  easement  were  the  property  of  the 
public  and  used  as  a  highway.  A  railroad  is  an  improved  high- 
way ;  property  taken  for  its  use  by  the  authority  of  the  legisla* 
ture  is  property  taken  for  the  public  use  the  same  as  if  taken  for 
any  other  highway.  White  River  Turnpike  Co.  v.  Vi.  Central 
R.  R.  Co.j  21  Vt.,  690 ;  Armington  v.  Bamet  et  al,  15  Vt.,  745 ; 
Bhodgood  v.  Mohawk  ^  H.  R.  R.,  14  Wend.,  51. 

The  opinion  of  the  court  was  delivered  by 
PiERPOiNT,  0.  J.    The  principal  question  for  our  consideration 
18  as  to  the  construction  of  the  deed  from  Nathan  Oreen  and  wife 
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and  Henry  C.  Green  to  Weeks  A  Parsons.  The  words  in  the 
description  of  the  premises  conveyed,  about  which  the  contro- 
versy arises,  are  as  follows :  "  Beginning  on  the  west  line  of  Ver- 
mont &  Canada  railroad  and  southeast  comer  of  land  west  of 
said  railroad,  owned  by  said  Philo  Weeks.  Thence  south  on  the 
west  line  of  said  railroad  twenty-eight  rods.  Thence  west,  etc." 
It  is  claimed  by  the  plaintiff  that  by  this  deed  the  land  conveyed 
is  bounded  on  the  east  by  the  west  line  or  side  of  the  land  owned 
by  said  railroad,  and  that  no  part  of  the  territory  owned  by  said 
road  is  embraced  within  the  description.  If  this  claim  is  right, 
then  the  defendant  had  no  title  to,  or  interest  in,  the  locu%  in  quo, 
nor  the  possession  at  the  time  of  committing  the  trespass  com- 
plained of,  but  the  fee  of  the  land,  subject  to  the  easement  of  the 
railroad,  was  in  the  plaintiff. 

The  defendant  insists  that  the  east  line  of  the  premises  con- 
veyed by  said  deed  is  the  center  line  of  said  railroad,  and  that 
the  fee  of  the  land  in  controversy  was  in  him  at  the  time  of  the 
acts  complained  of,  subject  to  the  rights  of  said  road. 

Public  roads  and  highways,  also  railroads,  are  regarded  as 
having  three  lines :  the  center  line,  which  is  usually  the  line 'sur- 
veyed when  the  road  is  laid  out,  and  on  each  side  of  which  the 
road  is  laid ;  the  two  side  lines,  at  equal  distances  from  the  center 
line,  and  between  which  lies  the  territory  covered  by  the  road. 

When,  in  a  conveyance  of  real  estate  adjoining  a  highway,  such 
highway  is  referred  to  as  constituting  a  boundary,  the  center  line 
will  be  held  to  be  the  boundary  so  referred  to,  unless  the  language 
used  in  so  referring  to  it  shows  clearly  that  a  side  line,  instead 
of  the  center,  was  intended.  If  it  be  doubtful  which  is  intended, 
the  law,  from  considerations  of  public  policy,  will  resolve  the 
doubt  in  favor  of  the  center.  Marsh  v.  Burt,  34  Vt.,  289,  and 
the  cases  there  referred  to. 

lu  this  case  the  description  of  the  land  commences  ^^  in  the  west 
line  of  the  railroad ;"  thus  far  there  is  no  room  for  doubt  or  con« 
rtraction ;  the  words  that  follow  are,  ^^  and  southeast  comer  of 
land  west  of  said  railroad,  owned  by  said  Weeks ;"  these  words,  if 
ttanding  alone,  would  undoubtedly  be  constmed  to  mean  the  south- 
*  comer  west  of  the  center  line,  as  Weeks  owned  to  and  across 
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the  railroad  at  that  pointy  bat  when  token  in  coonectioa  with  the 
words  that  precede  them,  and  being  followed  by  the  words  *'  dienoe 
south  on  the  west  line  of  said  railroad,"  etc.,  it  serais  to  us  iiopos- 
sible  to  raise  a  doubt  as  to  the  ix^ntion,  or  to  find  room  for  coft- 
stniotion.  It  would  have  been  difficult  for  the  parties  to  haiRe 
expressed  more  clearly  an  intention  to  bound  the  land  G<Miveyed 
on  ihe  west  line  of  the  road  and  not  upon  Ihe  center  line. 

It  has  been  argued  before  us  that  as  the  land  in  que8ti<m  was 
covered  by  the  railroad,  and  the  road  having  the  possessicm  and 
the  right  to  the  exclusive  possession  so  long  as  they  held  it  for  the 
purposes  for  which  it  was  taken,  the  plaintiff  had  no  such  titk^ 
possession  or  right  of  possession  as  was  necessary  to  enaUe  hia 
to  maintain  this  action.  As  the  case  is  made  up,  if  this  questiaa 
was  now  properly  before  us,  it  might  be  somewhat  difficult  for  the 
plaintiff  to  overcome  it,  but  as  the  question  was  not  raised  and 
passed  upon  in  the  county  court,  it  is  too  late  to  raise  it  here. 

The  judgment  of  the  county  court  is  affirmed. 
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William  Brayton  v.  Jabez  G.  Rockwell.* 
JPromissoiy  Note.     Statute  of  Limitations.    New  Promise, 

B  held  notes  against  R  upon  which  the  statute  of  limitations  had  ran,  and  adted  R 
to  renew  them  by  Kiving  a  new  note,  or  by  endorsing  something  on  them.  R  de- 
clined to  renew  the  notes  in  either  manner,  but  said,  "I  will  come  up  soon  and  have  a 
general  settlement  of  accounts,  and  if  all  accounts  are  all  right,  other  matters  will  be 
all  right;''  and  upon  another  oceasion  he  said  to  B,  <'we  hare  a  long  string  of  aoeounts 
to  look  over ;  if  I  find  that  all  right  and  satisfltctory,  the  notes  will  be  aJl  right" 
Held,  that  these  declarations  made  by  R,  taken  in  connection  with  his  refttsal  to  renew 
the  notes,  are  not  sufficient  to  show  any  acknowledgment  of  an  existing  liability,  with 
a  willingness  to  remain  liable,  or  from  which  to  imply  a  promise  to  pay  the  notes. 

The  naked  acknowledgment  of  an  existing  indebtedness  is  not  sufficient.  The  aoknowl- 
o4lpnent  must  be  of  such  a  character  or  made  under  such  circumstances  as  to  indicate 
or  be  consistent  with  a  willingness  to  be  held  liable  for  the  debt. 

*  Heard  at  the  January  term,  1868. 
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The  two  cases  by  the  above  title  upon  the  docket  of  the  eoimty 
court  were  heard  together.  This  bill  of  exceptions  applies  to 
both. 

The  actions  were  both  instituted  March  12, 1866,  each  to  col- 
lect a  promissory  note.  To  each  the  defendant  pleaded  the  gen- 
eral issue  and  the  statute  of  limitations,  and  the  plaintiff  to  the 
special  plea  replied  a  new  promise.  Trial  by  the  court,  at  the 
August  term,  1867,  Steele,  J.,  presiding. 

The  plaintiff  introduced  in  evidence  the  following  notes,  c<m- 
ceded  to  have  been  signed  by  the  defendant:  One  note  dated 
March  19, 1868,  in  favor  of  the  plaintiff  or  bearer,  for  $117,  pay- 
able one  day  from  date ;  one  note  dated  April  20, 1855,  in  favor 
of  the  plaintiff,  for  $48.57,  payable  one  day  from  date ;  one  note 
dated  January  7, 1851,  in  favor  of  James  McEwin  or  order,  for 
$11,  payable  "  on  or  by  January  1,  next,  with  use,"  which  was 
indorsed  to  the  plaintiff  by  the  payee. 

In  May,  1862,  the  plaintiff  discovered  that  the  statute  had  run 
on  the  notes.  He  made  a  statement  or  schedule  of  them,  with 
the  interest  reckoned  up  to  May,  1862,  and  sometime  in  that 
month,  when  the  defendant  happened  in  the  plaintiff's  store,  the 
plaintiff  showed  the  defendant  the  notes  and  the  schedule,  and 
asked  him  to  renew  them,  by  giving  him  a  new  note  or  by  indors- 
ing something  on  them,  and  told  the  defendant  he  did  not  feel 
safe  while  they  remained  as  they  were.  The  defendant  declined 
to  renew  the  notes  in  either  manner,  but  said:  ^^  I  will  come  np 
soon  and  have  a  general  settlement  of  accounts,  and  if  all  ac- 
counts are  all  right,  other  matters  will  be  all  right."  There  was 
no  ^^  other  matters"  between  the  parties,  except  the  notes  in  ques* 
tion.  The  plaintiff  was  a  merchant,  and  sometimes  was  in  trade 
alone  and  sometimes  with  a  partner.  The  store  accounts  of 
the  plaintiff,  and  of  the  plaintiff's  firm,  against  the  defendant, 
amounted  to  over  seven  hundred  dollars. 

In  the  spring  of  1863,  the  plaintiff  again  asked  the  defendant 
to  take  up  these  notes,  and  give  a  new  note,  or  to  endorse  some- 
thing  on  them,  so  as  to  revive  them.  The  defendant  again  re* 
fused,  but  said,  "  We  have  a  long  string  of  accounts  to  look  over. 
If  I  find  that  all  right  and  satisfactory,  the  notes  will  be  all 
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right."  When  the  defendant  paid  the  plaintiflF  anything,  as  he 
did  occasionally,  he  directed  it  to  be  applied  on  account.  The 
defendant  intended  to  give  the  plaintiff  all  the  encouragement  that 
he  could  safely  that  the  notes  would  be  paid,  but  in  his  language 
he  meant  to  be  very  careful  not  to  say  enough  to  make  him  liable 
to  pay  them,  but  to  retain  the  right  in  himself  to  repudiate  them 
or  assume  them,  as  he  should  think  proper,  on  settlement  of  the 
account.  He  intended  by  his  language  to  put  the  plaintiff  off^ 
and  to  encourage  him  to  think  he  would  make  a  valid  promise 
when  the  accounts  should  be  exhibited  to  his  satisfaction. 

Subsequently,  in  1865,  the  plaintiff  presented  his  account.  The 
defendant  immediately  remarked  to  the  plaintiff,  that  he  wanted 
him  "  to  throw  off  $100  of  his  account,  and  as  for  the  notes,  he 
should  not  pay  them  at  all."  The  defendant  claimed  to  be  dissat- 
isfied with  the  account,  and  found  a  great  deal  of  fault  with  its 
size,  but  did  not  complain  of  any  particular  item  or  items.  The 
account  was  correct,  and  was  paid  as  presented,  after  being  sued. 
.  The  defendant  really  had  no  dissatisfaction  with  it,  except  a  gen- 
eral dissatisfaction  at  having  an  account  of  that  magnitude  pre- 
sented to  him  for  payment.  Before  the  account  was  sued,  he  had 
settled  it  so  far  as  to  agree  to  pay  it,  and  he  made  no  defense  to 
the  suit.  There  was  no  very  substantial  discrepancy  in  the  testi- 
mony of  the  parties  as  to  the  language  used  on  these  occasions, 
or  as  to  the  circumstances  under  which  it  was  used.  The  ques- 
tion was  as  to  its  legal  effect.  The  court  decided  that  it  did  not 
amount  to  a  new  promise,  and  rendered  judgment  for  the  defend- 
ant to  recover  his  costs,  to  which  the  plaintiff  excepted. 

GHle8  Sarrington  and  Edson  ^  Bandj  for  the  plaintiff,  cited 
Starkie  on  ev.,  vol.  2,  87 ;  Moore  v.  Sorrican^  11  Vt.,  490 ; 
JPhdpt  V.  Stetvart  ^  Woody  12  Vt.,  268  ;  WiUiaifM  v.  Finney, 
16  Vt.,  297  ;  Paddock  v.  CbHy,  18  Vt.,  485 ;  Caruth  v.  Page, 
.22  Vt.,  179  ;  Burton  v.  StevenSj  24  Vt.,  181 ;  Cooper  v.  Parker^ 
25  Vt.,  502  ;  HiU  v.  KendaU,  25  Vt,  528. 


-,  for  the  defendant. 


The  opinion  of  the  court  was  delivered  by 
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PiERPOiNT,  C.  J.    The  only  question  preswted  by  the  hifi  of 
exceptions  is,  whether  what  was  said  by  the  defendtot  to  die 
plaintiff  at  their  interriews  in  May,  1862,  and  in  tbe  spring 
of  1868,  was  sufficient  to  take  the  plaintiff's  daim  out  of  the 
statute  of  limitations.    This  action  is  brought  upon  three  prom- 
issory notes.     The  notes  were  all  barred  by  the  statute  be- 
fore the  interview  in  May,  1862.    On  that  occasion,  the  plaintiff 
asked  the  defendant  to  renew  the  notes  by  giving  a  new  note,  or 
by  endorsing  something  on  them.    The  defendant  declined  to  re- 
new the  notes  in  either  manner,  but  said :  "  I  will  come  up  somi, 
and  have  a  general  settlement  of  accounts,  and  if  all  accounts  are 
all  right,  other  matters  will  be  all  right."    In  the  spring  of  1863, 
the  plaintiff  again  asked  the  defendant  to  take  up  these  notes  and 
give  a  new  one,  or  to  endorse  something  on  them,  so  as  to  revive 
them.    The  defendant  again  refused,  but  said :  "  We  have  a  long 
string  of  accounts  to  look  over.    If  I  find  that  all  right  and  satis- 
factory, the  notes  will  be  all  right."    The  declarations  made  on 
the  two  occasions  are  substantially  the  same.    These  declarations 
may  be  regarded  as  a  recognition  of  an  original  indebtedness  by 
reason  of  the  notes,  but  they  do  not  contain  an  express  promise  to 
pay,  either  absolute  or  conditional.     Will  the  law  imply  a  prom- 
ise therefrom  ?    In  Phelps  v.  Stewart^  12  Vt.,  256,  it  was  held 
that  to  prevent  the  operation  of  the  statute,  there  must  be  an  ac- 
knowledgment of  the  debt  as  still  due,  with  an  apparent  willing- 
ness to  remain  liable  for  it,  or  at  least  without  any  avowed  inten- 
tion to  the  contrary.     The  acknowledgment  of  an  original  in- 
debtedness is  not  sufficient.      Brainerd  v.  Buch^  25  Vt.,  573. 
The  acknowledgment  must  be  such  that  a  promise  to  pay  the  debt 
can  be  implied  from  it.     The  naked  acknowledgment  of  an  exist- 
ing indebtedness  is  not  sufficieut,  as  that  is  consistent  with  a  re- 
fusal to  pay  or  a  determination  to  take  advantage  of  the  statute. 
The  acknowledgment  must  be  of  such  a  character,  or  made  under 
such  circumstances  as  to  indicate,  or  to  be  consistent  with,  a  will- 
ingness to  remain  or  be  held  liable  for  the  debt.    This  is  substan- 
tially the  rule  as  recognized  in  all  the  cases  since  that  of  Phdp% 
V.  Stetvart^  and  especially  in  Moore  v.  Stearns^  33  Vt.,  308,  where 
Judge  Kellogg  fully  collates  all  the  cases  in  this  state. 
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In  this  case,  at  the  time  the  plaintiff  called  npon  the  defendant, 
in  May,  1862,  both  parties  understood  that  the  notes  were  barred 
by  the  statute,  and  that  the  defendant  was  discharged  from  all 
l^al  liability  upon  them.  When  asked  by  the  plaintiff  to  renew 
his  liability,  he  refuses ;  thus  denying  his  present  liability,  and 
showing  a  determination  not  to  become  liable.  At  the  same  time 
he  says,  if,  on  looking  over  our.  accounts,  I  find  all  right,  your 
notes  will  be  all  right,  he  does  not  promise  to  pay  the  notes,  if  he 
finds  the  accounts  right,  or  to  make  the  notes  right,  or  to  do  any- 
tikii^  in  respect  to  them.  Suppose  at  the  time  he  had  said  the 
AOtes  are  all  right,  but  I  won't  renew  my  obligation  to  pay  them, 
certainly  no  promise  to  pay  them  could  be  implied  from  such  a 
statement.  The  whole  declaration  would  have  been  inconsistent 
with  such  a  promise.  So  of  the  declaration  which  he  did  make, 
when  taken  in  connection  with  his  refusal  to  renew  the  notes, 
which  was  at  the  same  time,  he  may  have  considered  the  notes  all 
right,  or  that  they  would  be  all  right,  for  the  very  reason  that  they 
were  barred  by  the  statute.  We  think  it  manifest  from  the  whole 
taken  together,  that  he  did  not  intend  to  renew  his  obligation  to 
pay  the  notes  ;  and  the  plaintiff  must  hare  so  understood  it.  This 
is  shown  by  his  second  application  to  the  defendant  to  renew  the 
notes,  or  to  do  something  to  revive  them. 

There  is  not  sufficient  in  this  case  to  show  that  the  defendant 
acknowledged  a  then  existing  liability  or  indebtedness,  or  a  will- 
ingness to  remain  liable,  or  from  which  to  imply  a  promise  to 
pay  the  notes. 

The  judgment  of  the  county  court  is  affirmed. 
40 
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'WiLUAM  Dawson,  administrator  op  Daniel  Wait,  v.  William 
•  Wait. 

I  Uvidence. 

r 

A  and  B  were  the  origlDal  ezeoaton  ol  the  will  of  0.     The  claim  deolared  upon  is 
a  Judgment  of  the  probate  eourt  approTinfc  and  aoeepting  the  report  of  oommisiioB- 
ers,  who  foand  a  balanoe  dne  from  the  defendant  to  C'l  estate,  of  $81.     Snbaeqnaalljr 
the  defendant  ezeoated  hli   promlMory  note  made  payable  to  the  ezeoutora  A  and 
B  on  demand  for  the  earn  of  $60,  which  the  defendant  alleged  the  ezeoator  A  agread 
to  and  accepted  in  foil  satlsfeotton  and  dleoharKC  of  said  claim.   Afterward  A  died 
leaving  his  co-ezecntor  B  siuriring.     The  present  administrator  with  the  will  aa- 
.  nazed  prosecuted  this  snit  for  the  benedt  of  the  estate.     HM,  that  tlie  defoodaat 
^  was  a  competent  witness  under  the  statute  (Gen.  Sts.,  oh.  36,  §  24)  to  proTo  the  agrea> 
'  ment  alluded  to  and  acoeptance  of  the  nute  by  the  deceased  ezecutor. 
The  case  also  comes  within  the  ezoeptlon  to  the  proviso  allowing  a  party  to  testily 
to  acts  and  contracts  done  or  made  subsequent  to  the  probate  of  the  will,  or  the  ap- 
pointment or  an  administrator. 

Debt  upon  the  judgment  of  the  probate  court,  accepting  and  ap- 
proving the  report  of  the  commissioners  upon  the  plaintiff  es- 
tate, by  which  report  a  balance  of  $81.16  was  found  due  said 
estate  from  the  defendant,  December  11th,  1858.  The  defendant 
pleaded  nui  tid  record^  and  also  a  further  plea,  that  on  the  30th 
day  of  August,  1860,  the  defendant  gave  the  plaintiff  estate  his 
note  for  $50,  which  the  said  estate  agreed  to,  and  did  accept^ 
in  full  payment  and  discharge  of  the  said  judgment.  The  plaintiff 
traversed  the  said  pleas  of  payment,  discharge,  accord  and  satis- 
faction, and  issue  being  joined  to  the  country,  a  trial  was  had  by 
jury,  August  term,  1867,  Steele,  J.,  presiding. 

The  plaintiff  offered  in  evidence  the  record  of  the  judgment  de- 
clared upon,  and  rested. 

The  defendant  offered  in  evidence  the  note  described  in  his 
pleadings,  and  proved  its  execution  on  the  80th  day  of  Augost, 
1860.  The  note  was  for  $50  on  demand,  signed  by  the  de- 
fendant, and  payable  to  Hiram  Hall  and  William  Dawson  or 
bearer,  and  was  dated  August  30th,  1860. 

It  was  agreed  on  trial  that  at  the  time  the  note  was  given,  Hi- 
ram Hall  and  William  Dawson  were  the  executors  of  the  will  of 
Daniel  Wait;  that  afterward  William  Dawson  deceased,  and 
that  Hiram  Hall  is  still  living,  and  that  the  present  administratory 
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with  the  will  annexed,  entered  to  prosecute  this  isuit,  February 
term,  1866,  the  case  having  been  pending  in  court  since  August 
term,  1864.  . 

The  defendant  was  offered  as  a  witness  in  his  own  behalf,. to- 
prove  that  the  said  William  Dawson,  the  deceased  executor,  agreed 
to  accept,  and  did  accept,  the  said  $50  note  in  AiU  payment  and 
discharge  of  the  said  judgment.  It  was  agreed  that 'the  defendant 
had  made  no  agreement  to  this  effect  with  the  said  Hiram  Hall> 
and  no  claim  was  made  on  either  side  that  said  Hall  was  a  party 
or  witness  to  any  understanding  upon  the  subject,  but  that  if  such 
an  agreement  was  made  by  the  defendant  with  any  one,  it  wat 
made  with  the  said  Dawson.  The  plaintiff  objected  to  the  defendi 
ant  testifying  in  his  own  behalf  as  to  the  said  agreement,  upon  the 
ground  that  the  other  party  to  the  contract  was  deceased.  The 
court  sustained  the  objection  and  excluded  the  testimony,  to  which 
the  defendant  excepted.  The  defendant  then  submitted  to  a  veiy 
diet  for  the  plaintiff  for  the  stun  claimed.  i 

f 
GHU9  Harrington  and  H.  S.  JRoyce,  for  the  plaintiff. 

H.  R.  Beardsley  and  JSdson  ^  Bandy  for  the  defendant. 

The  opinion  of  the  court  was  delivered  by 

Prout,  J.  Counsel  in  the  argument  do  not  bring  in  question 
the  authority  of  William  Dawson,  one  of  the  executors  of  the  will 
of  Daniel  Wait,  deceased,  to  enter  into  the  agreement  which  he 
did  on  behalf  of  the  estate,  and  to  accept  the  defendant's  note  for 
the  amount  disclosed  in  discharge  and  satisfaction  of  the  claim  d^ 
dared  upon  ;  nor  is  it  denied  that,  if  he  did  arrange  the  claim  in 
that  manner,  it  constitutes  a  complete  defense  to  the  action. 

The  case  shows  that  Hiram  Hall  and  William  Dawson  were  the 
original  executors  of  the  will  of  their  testate,  Daniel  Wait,  and  that 
the  claim  declared  upon  is  a  judgment  of  the  probate  court,  ajl- 
proving  and  accepting  the  report  of  commissioners,  who  found  a 
balance  due  the  estate  of  eighty-one  dollars  and  sixteen  cents.  On 
the  3(Hh  of  August,  1860,  and  subsequent  to  the  approval  of  ttib 
commissioners'  report,  the  defendant  executed  his  promissory  note, 
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Milhe  execulorsy  on  demand^  for  the  sim  of  Hftf 
» «liidi^Ae^:deifeixdant  alleges  the  executory  Dawson^  agreed 
iOy  and  did,  accept  in  full  satisfaction  and  discharge  of  the  dain 
ikeifiWatilb  useek  to  recover  in  this  action.  Afterward,  fiaw- 
tfniy-iMith 'iiiioBi^tibeialleged  agreement  was  made,  died,  his  co^z- 
Mttor,  JSblly  Barvifiug.  T^e  present  administrator,  with  the  will 
MB0iBed,;i4q)eaMtd:in  the  action  as  provided  by  statute,  and  pros- 
«Mited  ih^iwit  fer4he  benefit  of  the  estate.  On  the  trial  in  the 
Mnfitj  ooiirt,*f)he  dofiMidant  was  offered  as  a  witness  to  prove  the 
Ijgvaement -alluded 4o  and  acceptance  of  the  note  by  the  deceased 
mectttor,^as  alleged  in  his  pleas.  The  plaintiff  objected  to  his 
iMfjingrOzi  ^ihe  ground  that  the  other  party  to  tho  contract, 
^wiwson,  mus  4ead.  The  court  sustained  the  objection,  and  ex- 
ttuded  the  evidence. 

'-'The  de&n8e>of  payment,  discharge,  and  accord  and  8atis£a,ction, 
»4ttnxp  in  the  several  pleas  of  the  defendant,  accrued  subsequent  to 
Ihe  probate  of  the  will  of  Daniel  Wait,  and  the  issue  of  letters 
festamentary  to  Hall  and  Dawson,  the  executors  therein  named. 
I  The  question  as  to  whether  the  defendant  was  a  competent  wit- 
f  ness  depends  upon  the  construction  of  section  24  of  chapter  36  of 
'  the  General  Statutes.    That  in  terms  removes  all  disqualification 
-existing  by  reason  of.  interest  in  the  event  of  a  civil  suit,  or  pro- 
ceeding at  law  or  in  equity,  except  in  those  cases  which  fail  within 
JKhe  terms  of  the  proviso  to  that  section.    The  proviso,  so  far  as 
;  jnaterial  to  the  question  submitted,  is  :  "  Provided,  *  *  when  one 
of  the  original  parties  to  the  contract  or  cause  of  action  in  issue 
and  on  trial  is  dead,  *   *  the  other  party  shall  not  be  admitted  to 
'  Cestify,  unless  the  contract  in  issue  was  originally  made  with  a 
person  who  is  living  and  competent  to  testify,  except  as  to  such 
,  acts  and  contracts  as  have  been  done  or  made  since  the  probate 
of  the  will  or  the  appointment  of  the  administrator."    The  de- 
ceased executor's  estate  has  no  interest  in  the  demand  in  suit,  and 
Ihe  administrator  as  plaintiff  representing  only  the  estate  of  Daniel 
iWait,  the  question  is  whether  the  case  is  within  the  terms  and 
.  spirit  of  the  proviso  of  the  act  referred  to,  or  within  the  terms  of 
*  the  exception.    The  note  of  the  defendant  is  payable  to  the  exec- 
utors, one  of  whom  subsequent  to  its  execution  and  before  trial 


JANUARY  TEEM,  18Bfc 


»a»  •tetaMralaiw  «« 


deceftsed.  Th^  wUl  of  Daniel  Wait  had  beeir  pnmdAiid  altotBid| 
and  lettera  te^amentary  issued  by  the  prdiale  oonvt  W,  thaai^  mik 
payees  of  the  note,  aad  the  question  arises-  by^^waj?^  deAani 
to  the  action,  presenting  the  same  question  of  oonaistictitot  hiii 
the  question  arisen  in  a  suit  instituted  for  the  purposd  of  eoiasmt^ 
its  collection.  What,  then,  is  the  meaaingrol  tkeidbfafie^  eon^ 
tained  in  the  proviso,  <^  one  of  the  original  panties-ia  Ae  oontzail 
or  cause  of  action  "  in  issue  upon  the  pleadingSjia  timr ^case  J  lift 
executors  were  joint  payees  of  the  note,  and.  it  -ivsa^Aot  ia}lieg||l 
^Eeet  payable  to  either  individuaUy,  so  far  ttsithis  renmij^'  toMik 
foree  its  payment  is  concerned ;  but  in  an  aetioB,  boih,  if  li^Mig| 
must  join  as  co-plsdntiffs,  they  having,  a  joini.  legal  inteisestinni^ 
and  being  the  parties  to  whom  the  promise  was  made,  and  flbin 
whom,  in  their  representative  capacity,  the  consideratleob:  fMiH 
passed.  In  this  sense  they  were  the  party.  The  converse  of  the 
proposition  has  been  affirmed,  in  relation  to  promissory  notes  ex- 
ecuted by  and  in  the  firm  name  of  a  co-partnership,  consisting  6S 
several  persons,  in  terms  made  joint  and  several,  in  which  it  was 
held  that  the  firm  was  to  be  considered  one  of  the  makers,  and 
that  the  non-joinder  of  another  party  could  not  be  pleaded  ia 
abatement.  Van  Tine  v.  Crane  et  al.j  1  Wend.,  524.  In  that 
case  the  court  say,  for  the  purposes  of  the  action,  the  firm  is  to  be 
considered  but  one  person.  In  Hayward  et  al.  v.  French  et  aL^  12 
Gray,  453,  of  this  language  found  in  the  statute  of  Massachusetts, 
and  which  is  identical  with  that  under  consideration,  and  having 
the  same  object  in  view,  the  court  say  '^  that  it  must  be  held  to 
mean  the  legal  party  to  the  contract,"  and  limit  the  effect  of  it  to 
the  case  of  a  sole  party  to  the  contract,  or  in  case  of  several  joint 
promisors  or  co-partners,  to  the  death  of  all.  This  same  prinin- 
pie  is  re-affirmed  in  Goss  v.  Newton,  11  Allen,  525,  and  in  which 
this  language  is  used  :  "  It  is  only  the  death  of  a  sole  party  to  a 
contract  or  cause  of  action  in  issue  and  on  trial,  or  when  sev- 
eral joint  promisors  are  sued,  the  death  of  all  of  them,  that 
operates  to  exclude  the  other  party  from  testifying  in  his  own 
favor."  We  are  disposed  to  give  the  statute  under  consideration 
the  same  construction ;  conceiving  it  to  be  not  only  consistent 
with  the  language  used,  but  in  harmony  with  analagous  principles 
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eclating  to  parties  to  actions  ;  and  to  hold  that  the  executors  in 
this  case  being  the  party  to  the  note,  and  one  surviving,  the  de- 
fendant was  a  competent  witness,  and  that  his  testimony  was  im- 
properly excluded.  Brady  v.  Brady ^  8  Allen,  101 ;  Temper"^. 
Klonkliny  44  Barb.,  456. 

We  are  also  of  the  opinion  upon  the  facts  disclosed  by  the  case, 
that  it  comes  within  the  exception  to  the  proviso,  as  a  party  is  in 
express  terms  allowed  to  testify  to  acts  and  contracts  material  to 
ihe  issue  done  or  made  subsequent  to  the  probate  of  the  will,  or 
ihe  appointment  of  an  administrator.  The  defense  relied  upon 
accrued  subsequent  to  that  time,  and  subsequent  in  legal  effect  to 
the  appointment  of  administrators  on  the  estate  of  Daniel  Wait. 
.'  The  judgment  of  the  county  court  is  reversed,  and  the  case 
^manded. 
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Horace  A.  Pinney  v.  Samuel  Andrus. 
Contract.     Warranty.    Damages.    Memorandum. 

"Wliere  the  parties  to  a  nle  of  sheep  on  the  flnt  day  settled  the  terms  of  a  ralid 
oxeeiitory  agreement  In  respeet  to  them,  and  as  a  part  of  the  agreement  the  yen- 
dor  warranted  the  sheep  sound  and  flree  from  Ibotrot,  and  oh  the  second  day,  when 
the  Tendee  went  to  pay  for  them  as  agreed  apon,  he  disooyered  they  were  unsound, 
and  belieyed  they  had  the  footrot,  and  the  rendor  repeated  his  statements  mad* 
on  the  first  day,  that  the  sheep  were  sound  and  Aree  from  the  footrot,  that  he  would 
warrant  them  so,  it  was  heU  that  the  two  interviews  constituted  hut  one  trade  and 
one  warranty. 

A  Tender  iiuqr  warrant  against  a  defect  which  is  patent  and  obyious  as  well  as  any 
other. 

The  plaintiff  haying  alleged  in  his  declaration  a  special  warranty  against  the  foot- 
rot, and  as  a  breach,  that  the  sheep  had  the  footrot,  is  entitled  to  recoyer  upon 
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proof  of  ih»  bnadi,  without  rofard  to  whother  the  oylttmoo  of  tlM  ilfiene  wm  Ob- 
Tious  and  diflooTonble  or  wu  dlaooTored  and  known  hj  tho  plalntUT  whon  he  aide 
the  ponheie. 

In  an  motion  Ibr  IUm  wamntj  tho  plaintiff  BMgr  roooTor  bj  proof  of  a  ropi'wentatioi 
known  to  be  IUm  by  tho  party  making  it,  on  the  fcronnd  of  deoeit,  eren  tbooi^ 
the  repreientatlon  whioh  oonstitBtes  the  deoeit  la  not  aniBeient  to  eonitltate  a  wai^ 
lanty ;  or  he  may  reooyer  by  proof  of  an  ezproM  wanranty  and  breach  of  it,  tbooi^ 
the  repreaentatloik  or  piomSte  whioh  oonstitntoe  the  lUie  wacranty  does  not  eonali- 
tnte  deoeit,  beoaoBO  not  known  to  be  lUie  by  the  party  making  it;  and  where  tho 
plaintiff  olalma  to  reooyer  on  thia  ground,  it  is  not  naeewiry  to  aUoge  the  eeimfcr, 
and  if  alleged  it  need  not  be  prored. 

Upon  tho  qneation  of  damages,  in  addition  to  the  general  mle  of  damagee,  the  diP 
Ihrenoe  in  Talne  between  the  property  eonnd  ana  nneonnd,  the  Jnry  ehoald  be  ia- 
strnoted  as  to  what  OTidenoe  tends  to  show  this  diftrenoe.  The  Instmotioiis  ia  this 
oasa  MtM  to  be  too  broad  and  general. 

The  Tender  of  property  sold  with  warranty  against  a  speoifled  defeet,  is  liable  fir 
snoh  damages  as  are  tho  dlreet  oonsequenoe  of  that  defect,  but  not  for  any  dam- 
age or  ix^Jnry  to  tho  property  or  Tondee  resalting  from  the  negleet  of  the  ▼endes 
to  ezereise  ordinary  oare,  diUgenoe  and  skill  in  the  treatment  of  the  defbet. 

Testimony  relating  to  items  of  damages  not  reeoTorable,  should  have  been  exelnded. 

A  paper  eontalning  dates,  Hgmres  and  amounts,  recently  made,  portly  from  reooUse> 
tion,  and  partly  from  original  entries,  bills  and  receipts,  concerning  matters  that 
transpired  long  before,  may  be  referred  to  by  a  witness,  not  for  the  porpooe  of  i^ 
freshing  his  recollection  as  to  the  correctness  of  the  entries,  bat  to  enable  him  to 
state  with  aoonraoy  the  details  of  things  of  whioh  he  had  from  recollection  made  a 
memorandum,  but  could  not  carry  them  in  his  mind  so  as  to  be  able  to  repeat  thsa 
without  the  aid  of  the  paper. 

Action  for  false  warranty  of  certain  sheep.  Plea,  the  general 
issue.  Trial  by  jury,  at  the  June  term,  1867,  Pierpoint,  C.  J., 
presiding.    Verdict  for  the  plaintiff,  $1,500. 

On  the  trial  the  plaintiff  testified  in  substance  that,  on  the  8th 
or  9th  of  December,  he  went  to  the  defendant's  house  and  saw 
the  sheep,  and  examined  them  to  some  extent  as  to  their  wool, 
but  not  their  feet,  as  he  was  lame  and  could  not  handle  the  sheep ; 
that  he  asked  the  defendant  if  they  were  free  from  footrot,  who 
replied  that  they  were,  and  that  he  would  warrant  them  so,  that 
he  never  had  the  footrot  on  his  fapn,  and  that  he  would  warrant 
them  thorough-bred.  That  the  plaintiff  thereupon  agreed  to  take 
the  sheep  at  die  price  of  $3,000,  to  be  subsequently  deliyered  by 
the  defendant  at  the  plaintiff's  house,  two  and  a  half  miles  dis- 
tant, and  to  be  paid  for  by  note ;  that  he  then  paid  the  defend- 
ant $100  to  bind  the  bargain ;  that  on  the  10th  day  of  December, 
the  plaintiff  went  again  to  the  defendant's  to  pay  for  the  sheep  as 
agreed,  and  to  trim  and  fit  them  for  market,  and  then  made  an 
examination  of  their  feet ;  that  he  then  discovered  that  seven  or 
eight  of  them  had  tender  feet,  and  some  of  them  had  matter 


JANUARY  TBBH,  1869.  68S 


ckywa  at  the  toe  of  the  hoof;  that  he  had  been  a  dealer  in  sheep, 
eighteen  years,  and  had  had  much  experience  in  the  disease  and 
knew  it  when  he  saw  it ;  that  he  satisfied  himself  of  the  existence 
of  the  disease  in  the  sheep.  And  the  witness  described  the  condi- 
tion of  the  diseased  feet  at  the  time  to  be  such  as  was  proved  hy 
other  evidence  in  the  case,  not  contradicted,  to  denote  an  ad- 
vanced state  of  the  disease  called  footrot.  It. also  appeared  that 
when  sheep  run  in  wet  and  muddy  places  their  feet  become  sore, 
something  like  footrot,  but  this  is  not  so  injurious  and  is  readily 
cured.  The  plaintiff  further  testified  that  on  making  the  discov- 
ery that  the  sheep  were  diseased,  be  became  alarmed,  and  pro- 
posed to  the  defendant  to  rescind  the  trade,  and  the  defendant 
to  repay  {he  $100  and  keep  the  sheep :  which  the  defendant  re- 
fused to  do,  and  repeated  his  statement  that  the  sheep  were  sound 
and  free  from  footrot,  and  that  he  would  warrant  them  so,  and 
that  their  lameness  was  caused  by  their  running  in  the  mud ;  and 
would  warrant  them  thorough-bred. 

The  son  of  the  plaintiff  testified  that  he  accompanied  his  father 
on  the  second  occasion  when  he  went  to  see  the  sheep ;  that  they 
took  with  them  at  the  time  implements  and  medicine  for  doctor- 
ing the  footrot,  and  applied  it  to  the  sheep  as  a  remedy  for  that 
disease ;  that  the  footrot  was  then  plain  to  be  seen  in  some  seven 
or  eight  of  the  sheep ;  that  he  was  familiar  with  the  disease,  and 
had  no  doubt  of  it  then  or  since.  The  further  testimony  of  the 
witness  went  to  corroborate  that  of  the  plaintiff  as  to  what  took 
place  on  that  occasion. 

The  plaintiff  testified  that  it  was  not  on  that  occasion,  but  on 
the  14th  day  of  December,  that  they  carried  medicine  and  doc* 
tored  the  sheep  for  the  footrot ;  but  testified  that  they  did,  on  the- 
14th,  apply  medicine  and  treat  the  sheep  for  that  disease,  and 
stated  the  prescription  used,  which  was  one  that  appeared  by 
other  evidence  to  be  usually  employed  and  to  be  efficacious  in  that 
disease.  The  plaintiff  further  testified  that  the  sheep  were  driven 
to  his  house  on  the  19th  of  December,  a  distance  of  about  two 
miles ;  that  they  were  put  in  sheds  there  over  night,  and  driven 
next  day  six  miles  to  Middlebury,  where  they  were  put  in  a  car 
and  sent  to  Buffalo,  there  transferred  to  anodier  car  and  taken  to 
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Newark,  Ohio,  arriving  there  on  the  31st  of  December,  where 
they  were  put  in  a  barn  belonging  to  a  tavern  frequented  by  dro- 
vers and  sheep  dealers;  that  they  were  kept  there  till  April, 
1865,  during  which  time  one  was  sold ;  that  they  were  then  taken 
to  Washington  county,  Penn.,  were  there  kept  till  the  end  of 
May,  and  another  one  sold ;  were  thence  taken  to  Lawrence 
county,  Penn.,  where  they  remained  till  April,  1866,  during  which 
time  eleven  were  sold,  and  were  then  taken  to  Vernon,  Ohio, 
where  the  balance  were  disposed  of  in  May,  1866  ;  that  they  had 
the  footrot  all  the  time,  more  or  less,  and  were  treated  for  it 

There  was  no  evidence  tending  to  show  that  they  had  the  footr 
rot  until  a  considerable  time  after  they  arrived  in  Ohio,  except 
the  statement  of  the  plaintiff  himself,  and  that  of  his  son,  as  to 
the  condition  of  the  sheep  on  the  day  of  sale,  and  the  statement 
of  one  other  witness  that,  on  their  arrival  there,  one  or  two  of 
them  seemed  lame,  but  from  what  cause  he  did  not  learn,  and  did 
not  examine  them. 

The  plaintiff's  evidence  also  tended  to  sho.w  that  the  sheep  did 
not  take  the  disease  at  his  place  or  on  the  journey  to  Ohio.  The 
plaintiff  then,  for  the  purpose  of  showing  the  damages  he  had 
sustained,  testified  to  the  various  sums  of  money  expended  by  him 
in  keeping  and  endeavoring  to  cure  the  sheep,  and  in  removing 
them  from  place  to  place,  and  in  looking  after  purchasers,  includ- 
ing an  item  of  $10  paid  for  advertising  and  for  a  newspaper 
puff;  and  also  to  the  amount  of  time  spent  by  him,  and  his  esti- 
mate of  its  value ;  and  testified  that  in  all  he  did  in  these  respects, 
he  acted  in  good  faith  and  in  a  manner  which  he  considered  ju- 
dicious and  supposed  would  produce  the  largest  amount  from  the 


In  connection  with  the  plaintiff's  testimony  relative  to  his  ex- 
penditures and  loss  of  time  in  taking  care  of  the  sheep  and  look- 
ing after  purchasers,  he  produced  a  paper  containing  entries  rela- 
tive thereto,  which  entries  were  made,  as  he  testified,  by  himself, 
shortly  before  the  trial,  partly  from  his  general  recollection, 
partly  from  original  entries  of  his  own,  partly  from  entries  made 
by  his  son,  who  went  to  Ohio  with  the  sheep  and  assisted  in  tak- 
ing care  of  them  there  for  several  weeks,  and  partly  from  bills 
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and  receipts ;  but  no  original  books  or  papers  were  produced  at 
the  trial  until  after  the  testimony  was  closed  and  the  argument 
commenced,  when  the  plaintiff  brought  into  court  and  offered  to 
the  defendant's  counsel  all  the  original  entries  and  papers  from 
which  the  first  mentioned  paper  was  made  up. 

The  defendant  objected  to  the  admission  of  any  testimony  rela- 
tive to  any  of  the  items  contained  in  said  paper,  on  the  ground 
that  the  matters  embraced  therein  were  too  remote  and  specula- 
tive to  afford  a  basis  of  recovery,  or  to  be  admissible  under  any 
legal  rule  of  damages  ;  and  that  if  otherwise  admissible,  no  aver- 
ment of  special  damage  in  the  declaration  was  sufficient  to  em- 
brace them.  The  defendant  also  objected  to  the  witness  referring 
to  the  aforesaid  paper  in  giving  his  testimony.  Both  these  ob- 
jections were  overruled,  and  in  giving  his  testimony  relative  to 
the  expenditures,  etc.,  the  witness  was  allowed  to,  and  did,  refer 
to  said  paper,  and  testified  as  to  all  the  items  therein. 

He  further  stated  that  the  loss  in  the  enterprise  was,  in  his 
opinion,  owing  to  the  existence  of  the  footrot  in  the  sheep ;  that 
he  believed  he  could  have  sold  them  readily  at  a  profit  of  from 
$25  to  $30  above  cost  and  expenses,  if  it  had  not  been  for  that, 
but  was  delayed  in  the  sale  and  compelled  to  sell  for  reduced 
prices,  and,  as  he  thought,  for  that  i-eason ;  that  he  sold  them  for 
the  prices  stated  in  the  paper,  and  made  a  loss  on  the  whole  trans- 
action of  over  $2,500,  after  crediting  the  sales  and  about  $65 
received  for  wool. 

No  evidence  was  given  of  any  specific  expenditure,  nor  of  any 
specified  amount  of  expenditure  in  doctoring  or  treating  the  sheep 
for  the  footrot,  nor  of  any  extra  expense  of  keeping,  except  from 
the  length  of  time  they  were  on  hand  before  the  plaintiff  could 
sell  them,  which  the  plaintiff  claimed  was  owing  to  the  disease. 

The  plaintiff  stated  one  or  two  instances  in  which  buyers  looked 
at  his  sheep  and  talked  of  buying,  but  finally  declined,  in  which 
he  suspected,  and  had  some  reason  to  believe,  that  they  discov- 
ered or  were  informed  that  the  sheep  had  the  footrot,  and  that 
was  the  reason  why  the  sale  was  not  effected ;  and  in  some  other 
cases  negotiations  were  broken  off  because  the  plaintiff  refused 
to  warrant  the  sheep  free  from  footrot.    Other  than  this,  there 
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was  no  proof  why  sales  were  not  made  sooner,  or  at  higlMr 
prices,  except  the  opinion  of  the  plaintiff  as  aboTO  stated,  and 
the  testimony  of  the  plaintiff  and  his  son  that  the  plaintiff  sold 
eleven  other  sheep,  similar  to  the  ones  in  question,  but  sounds  and 
taken  to  Ohio  with  them,  at  good  rates,  within  a  short  time  aflur 
they  arrived  in  Ohio. 

The  defendant  gave  evidence  tending  to  disprove  the  warrant}, 
and  to  show  that  the  sheep  were,  in  fact,  sound,  at  the  time  of 
the  sale,  and  were  thorough-bred.  He  further  proved  that  the 
disease  known  as  the  footrot  is  highly  contagious,  and  is  commas 
nicated  almost  invariably,  if  sheep  run  upon  a  road,  pasture,  floor 
or  other  place  where  sheep  afiected  with  it  have  recently  been; 
that  it  will  make  its  appearance  in  about  nine  days  after  exposure; 
that  it  is  very  common  in  this  part  of  the  country,  and  exists, 
more  or  less,  in  most  of  the  best  flocks  and  among  the  hi^^^ 
priced  sheep ;  that  many  of  the  most  celebrated  breeders  have  it 
among  their  flocks,  and  are  unable  to  eradicate  it,  owing  to  the 
constant  exposure  of  their  sheep  with  others  ;  that  it  is  more  a|it 
to  be  found  among  fine,  than  coarse,  sheep,  and  has  not  usually 
been  regarded  as  materially  decreasing  their  price,  though  in  the 
western  market  it  is  much  more  objectionable ;  that  it  can  easilj 
be  cui  ed  by  proper  treatment,  if  the  sheep  affected  by  it  are  put 
in  a  clean  place,  and  kept  from  renewed  exposure,  and  can  be 
cured  under  such  circumstances,  in  small  lots  of  sheep,  in  three 
or  four  weeks.  The  defendant  also  gave  evidence  tending  to 
show  that  the  market  in  the  west,  for  that  class  of  sheep,  had 
fallen  materially  about  the  time  the  plaintiff  went  there  with  Ae 
sheep  in  question ;  that  the  plaintiff  made  payments,  on  the  note 
given  for  the  sheep,  at  various  times  from  the  February  following 
its  date,  to  the  next  October,  as  shown  by  the  indorsements  on 
the  note,  amounting  in  all  to  $2,200,  without  making  any  claim 
for  damages  or  deduction,  or  any  complaint  about  the  sheep ;  that 
the  defendant  subsequently  brought  suit  against  the  plaintiff  for 
the  balance  due  on  the  note,  and  that  after  that  the  plaintiff  set  iq> 
this  claim  for  the  first  time ;  and  the  plaintiff  admitted  that  he 
never  made  any  claim  or  complaint  to  the  defendant  until  after 
the  defendant  sued  him,  as  above  stated,  except  that  he  told  him 
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ia  June,  that  he  had  had  some  trouble  with  the  dieep  but  hoped 
to  get  through  all  right ;  and  admitted  that  he  iras  offended  with 
the  defendant  for  bringing  suit  against  him  in  his  absence,  be- 
ouise  he  had  offered  him  full  security  for  the  balance  due. 

The  defendant  requested  the  court  to  charge  the  jury  as 
Ibllows : 

"  1.  Both  the  plaintiff  and  his  son  positively  state  that  on  the 
10th  of  December,  before  the  sale  was  consummated,  and  before 
payment  or  delivery,  they  "  discovered  the  footrot,  plainly  and 
actually  existing  in  several  of  the  sheep."  They  say  they  were 
fiuniliar  with  the  disease,  could  not  be  mistaken,  and  there  was 
no  doubt  of  the  fact.  They  describe  the  symptoms  then  existing, 
which  show,  according  to  the  testimony  of  Mr.  Hammond,  not 
contradicted,  that  the  disease  was  far  advanced,  and  they  imme- 
diately commenced  doctoring  for  it.  Under  these  circumstances 
they  cannot  recover,  even  if  there  was  a  warranty  that  the  sheep 
were  sound. 

"2.  That  there  was  a  previous  valid  agreement  for  a  sale 
still  remaining  executory,  when  the  discovery  was  made,  is  im- 
material. Against  that  contract  he  had  a  defense,  and  a  right 
to  recover  back  his  money.  The  warranty,  that  must  be  recov- 
ered on  under  the  declaration,  must  be  a  part  of  the  contract  of 
sale.  If,  before  that  is  consummated,  he  discovered  the  falsity  of 
the  previous  warranty,  he  must  then  make  his  election. 

**  3.  The  warranty,  claimed  at  the  time  the  sale  was  consum- 
mated, can  not  be  recovered  on,  even  if  the  previous  warranty 
can.  The  falsity  of  it  (if  false)  was  then  known  to  the  plaintiff, 
by  his  own  admission. 

u^.*  ♦  ♦  «  ♦  *  « 

"  5.  The  rule  of  damages  is  simply  the  difference  in  value  of 
the  sheep  at  the  time  of  the  sale,  in  consequence  of  the  detects 
warranted  against,  if  found  to  exist.  The  plaintiff  can  not  re- 
cover the  deficiencies  of  his  western  speculation,  nor  can  any  ac- 
counting be  gone  into  in  respect  to  that  transaction.  Whether  he 
made  or  lost  in  that  matters  is  a  question  too  remote  to  be  gone 
into.  No  evidence  of  specific  expenses  in  doctoring  is  offered,  or 
of  any  extra  expense  in  keeping,  more  than  would  have  been  in- 
curred if  they  had  been  sound." 

The  court  declined  so  to  chai^,  and  instructed  the  jury  as 
follows : 


"  That  all  that  transpired  between  the  plaintiff  and  the  defend- 
ant on  both  days,  the  first  when  the  $100  was  paid,  and  the  next 
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when  the  note  was  given  and  the  trade  completed,  should  be  taken 
together  and  treated  as  but  one  trade  and  one  transaction ;  that 
the  agreement  made  on  the  first  day  was  binding,  but  executory ; 
that  the  title  to  the  sheep  did  not  then  pass ;  the  trade  was  com- 
menced on  the  first  day  and  consummated  on  the  second ;  the  two 
interviews  are  to  be  regarded  as  parts  of  the  sale  ;  the  property 
was  not  purchased  at  the  first  nor  at  the  second ;  both  should  be 
taken  together,  and  whatever  was  said  at  either  interview  should 
be  regarded  as  part  of  the  contract  on  which  the  plaintiff  had  a 
right  to  rely ;  that  it  was  claimed  by  the  defendant  that  he  would 
not  be  bound  by  the  warranty  if  the  plaintiff  knew  at  the  time  of 
the  defects  warranted  against.  But  for  the  purposes  of  this  trial, 
the  court  instructed  the  jury  that  if  the  plaintiff  did,  in  fact,  believe 
that  the  sheep  had  the  footrot  at  the  time  the  sale  was  consum- 
mated, and  proposed  to  the  defendant  to  rescind  for  that  reason, 
and  the  defendant  refused,  asserting  that  the  sheep  had  not  the 
footrot,  and  re-asserting  that  he  warranted  them  not  to  have  it, 
the  plaintiff  would  have  a  right  to  go  on  and  rely  on  his  war- 
ranty, it  being  a  matter  of  dispute  between  them  as  to  whether 
the  sheep  had  the  footrot  or  not.  He  might  then  perfect  the  con- 
tract, and  rely  upon  his  warranty.  So  that,  if  the  defendant  did 
warrant  the  sheep  to  be  sound,  and  they  were  unsound,  and  the 
plaintiff  completed  the  contract,  relying  on  such  warranty,  be 
would  not  be  precluded  from  recovering  because  he  discovered 
the  unsoundness  before  the  sale  was  consummated  or  completed. 

As  to  what  language  and  understanding  constituted  a  warranty, 
as  to  the  question  whether  the  sheep  were  in  fact  unsound  at  the 
time,  and  as  to  the  alleged  warranty  that  the  sheep  were  thorough- 
bred, the  court  charged  in  a  manner  not  excepted  to. 

On  the  subject  of  damages  the  jury  were  instructed  that  the 
plaintiff  was  entitled  to  recover :  first,  the  difference  in  value  be- 
tween the  property,  sound  and  unsound.  And  in  this  connecticm 
the  character  of  the  property,  the  price  paid  for  it,  and  the  use 
to  be  made  of  it,  were  to  be  taken  into  consideration.  That  in 
addition  to  this,  the  jury  were  at  liberty  to  take  into  considera- 
tion the  expense  he  was  put  to  in  consequence  of  the  unsoundness. 
That  one  legitimate  ground  was  th^  expense  of  curing  and  doc- 
toring. That  the  plaintiff  was  bound  to  take  the  best  care  he 
could,  and  use  sound  judgment  and  discretion,  and  due  and  rea- 
sonable care  and  economy  in  the  curing  of  the  sheep,  and  the  ex- 
pense of  doing  so  he  may  recover.  That  the  plaintiff  had  stated 
his  efforts  to  cure  the  sheep,  and  to  make  disposition  of  them  so 
as  to  be  the  least  disastrous,  his  joumeyings,  expenses,  efforts, 
etc.    That  upon  this  subject,  what  course  was  wise  or  unwise, 


\ 
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reasonable  or  unreasonable,  for  the  plaintiff  to  pursue  under  the 
circumstances,  was  a  question  for  the  jury,  upon  all  the  evidence. 
^'  In  view  of  the  whole,  and  upon  the  statement  of  the  plaintiff 
as  to  his  various  journeys,  expenses,  etc.,  the  jury  were  to  say 
how  far  his  course  was  reasonable,  and  how  much  of  the  expenses 
and  loss  so  incurred  should  be  recovered ;  and  that  from  such  ev- 
idence as  the  jury  had  on  the  subject,  they  were  to  assess  the 
damages,  allowing  to  the  plaintiff  only  such  cost  and  expenses 
as  they  found  had  actually  accrued  in  consequence  of  the  un- 
soundness of  the  sheep." 

After  the  verdict,  the  defendant  filed  a  motion  in  arrest  of  judg- 
ment, which  If  9i&  pro  forma  overruled. 

To  the  admission  of  the  evidence  objected  to,  to  the  refusal  of 
the  court  to  charge  as  requested,  and  to  the  charge  on  the  sub- 
ject of  the  request,  as  given  above,  and  to  the  decision  overruling 
the  motion  in  arrest,  the  defendant  duly  excepted. 

The  declaration  is  as  follows : 

^^  In  a  plea  of  the  case,  for  that  the  plaintiff,  on  or  about  the 
10th  day  of  December,  1864,  at  said  Cornwall,  at  the  special 
instance  and  request  of  the  defendant,  bargained  with  the  defend- 
ant to  buy  of  him  twenty-seven  sheep,  as  for  full-blood-thor- 
ough-bred Spanish  Merino,  at  and  for  the  sum  of  thirty  hundred 
dollars;  and ^ the  said  defendant,  well  knowing  said  sheep  not 
to  be  full-blood-thorough-bred  Spanish  Merino  sheep,  by  then 
and  there  falsely  and  fraudulently  warranting  said  sheep  to  be 
full-blood-thorough-bred  Spanish  Merino  sheep,  then  and  there  de- 
ceitfully sold  said  twenty-seven  sheep  to  the  plaintiff  for  the  said 
sum  of  thirty  hundred  dollars,  which  said  sheep  were  not  full- 
blood- thorough-bred  Spanish  Merino  sheep,  and  were  wholly  worth- 
.  less  to  the  plaintiff;  and  so  the  defendant  falsely  and  fraudulently 
deceived  the  plaintiff." 

In  the  second  count,  in  addition  to  other  averments  : 

"  The  plaintiff  avers  that  in  consequence  of  being  so  diseased, 
the  said  sheep  were  lame,  and  the  plaintiff  was  put  to  great  ex- 
pense and  trouble,  in  feeding,  taking  care  of  and  endeavoring  to 
cure  the  sheep  so  bought  of  the  defendant. 

^ "  And  also,  in  a  further  plea  of  the  case,  for  that  the  plaintiff, 
on  or  about  the  10th  day  of  December,  1864,  at  Cornwall 
aforesaid,  at  the  special  instance  and  request  of  the  defendant,  did 
buy  of  him  twenty-seven  sheep  as  for  sound,  fuU-blood-ihorough- 
bred  Spanish  Merino  sheep,  at  and  for  the  sum  of  thirty  hundred 
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dollars  ;  and  the  said  defendant,  well  knowing  the  said  sheep  to 
be  unsound  and  infected  with  a  certain  disease  conunonly  called 
footrot,  and  well  knowing  that  said  sheep  were  not  fuU-blood- 
ihoroogh-bred  Spanish  Merino  sheep,  by  then  and  there  wamuit* 
ing  said  sheep  to  be  sound  and  Ml-blood-thorough-bred  Spanish 
Merino  sheep,  then  and  there  deceitfully  sold  twenty-seven  sheep 
to  the  plaintiff  for  the  said  sum  of  thirty  hundred  dollars,  which 
isaid  sheep  were  at  the  tim6  of  said  sale  unsound  and  infected  with 
;&  certain  disease  commonly  called  footrot,  and  were  not  full- 
blood-thorough-bred  Spanish  Merino  sheep,  and  were  wholly  worth- 
less to  the  plaintiff,  by  reason  of  being  infected  with  said  disease, 
and  by  reason  of  not  being  full-blood-thorough-bred  Spanish  Me- 
rino sheep. 

^'  And  the  plaintiff  avers  that  he  has  heretofore  been  largely 
engaged  in  the  business  of  breeding  and  selling  sheep,  and  that  as 
A  further  consequence  of  said  disease,  he  has  been  seriously  in- 
jured in  his  reputation  as  such  breeder  and  dealer." 

The  declaration  contained  other  counts,  not  material  to  be  stated. 

J.  W.  Stewart  and  U.  J.  Phelps,  for  the  defendant. 

Griggs  ^  Ormsbecy  U.  R.  WrighU  and  Jffard  ^  Shaw^  for  the 
plaintiff. 

The  opinion  of  the  court  was  delivered  by 

Wilson,  J.  This  is  an  action  on  the  case,  declaring  in  sev- 
eral counts  for  false  warranty  of  certain  sheep.  The  first  ques- 
tion presented  is  whether  the  plaintiff,  at  the  time  of  the  trade, 
had  such  knowledge  of  the  unsoundness  complained  of  as  to  ren- 
der an  express  warranty  inoperative.  The  case  shows  that  the 
parties,  on  the  first  day,  settled  the  terms  of  a  valid  executoiy 
agreement ;  and  the  plaintiff's  testimony  tends  to  prove  that,  as 
part  of  that  agreement,  the  defendant  warranted  the  sheep  sound 
and  free  from  footrot,  and  that  the  plaintiff  entered  into  the 
agreement  relying  upon  said  warranty.  On  the  second  day  the 
plaintiff  went  to  the  defendant's  to  pay  for  the  sheep  as  agreed, 
when  he  discovered  they  were  unsound,  and  believed  they  had 
the  footrot.  He  then  offered  to  rescind  the  trade,  requested  the 
defendant  to  repay  the  $100,  and  keep  the  sheep,  which  the  de- 
fendant refused  to  do.    The  defendant  then  repeated  (as  the  te$- 
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tirnony  tends  to  show),  his  statement  made  on  the  first  day,  "  that 
the  sheep  were  sound  and  free  from  the  footrot ;  that  he  would 
warrant  them  so,"  and  added,  ^^  that  their  lameness  was  caused 
by  running  in  the  mud."  It  is  quite  clear  that  there  was  but  one 
trade  ;  it  was  commenced  on  the  first  day,  and  consummated  on 
the  second.  There  was  but  one  warranty  as  to  the  soundness  of 
the  sheep  ;  it  was  made  (if  made  at  all),  on  the  first  day  and  re- 
asserted on  the  second.  The  two  interviews  are  to  be  regarded 
as  parts  of  the  sale,  and  whatever  was  said  or  done  at  either  in- 
terview, in  relation  to  the  trade,  should  be  regarded  as  part  of  the 
contract  on  which  the  plaintiflF  had  a  right  to  rely.  The  plaintifiF's 
testimony  leaves  no  doubt  that  he  had  reason  to  believe,  on  exam- 
ination of  the  sheep,  on  the  second  day  and  before  the  trade  was 
consummated,  that  they  had  the  footrot.  But  it  seems  to  be  now 
well  settled  that  the  rule  of  law  which  exempts  a  vendor  from  lia- 
bility upon  a  general  warranty  of  soundness,  where  the  defect  is 
perfectly  visible  and  obvious  to  the  unaided  senses,  does  not  ex- 
tend to  an  apparent  defect,  to  understand  the  true  nature  and  exr 
tent  of  which  requires  the  aid  of  skill,  experience  or  judgment. 
Nor  is  the  rule  applicable  to  a  case*  where  the  vendor  has  resorted 
to  any  acts  or  representations  in  respect  to  the  property,  intended 
or  naturally  calculated  to  throw  the  purchaser  off  his  guard,  and 
induce  him  to  omit  such  thorough  examination  of  the  condition  of 
the  property  as  he  might,  and  very  likely  would  have  made,  if  he 
had  relied  solely  upon  his  own  judgment  in  making  the  purchase. 
Nor  has  that  rule  any  application  to  the  case  of  a  special  war- 
ranty against  a  specified  defect.  1  Parsons  on  Con.,  576 ;  Chitty 
on  Con.,  396  ;  Chadset/  v.  Cheen,  24  Conn.,  562  ;  Sill  v.  North, 
84  Vt.,  604 ;  1  Smith's  Lead,  cases,  221.  A  vendor  may  warrant 
•gainst  a  defect  which  is  patent  and  obvious,  as  well  as  against 
any  other.  1  Parsons  on  Con.,  576,  note  h.  The  declaration 
alleges  a  special  warranty  against  the  footrot ;  the  breach  alleged 
is,  that  the  sheep  had  the  footrot.  This  breach  of  the  special 
warranty  was  proved,  and  entitled  the  plaintiff  to  recover,  with- 
out any  regard  to  whether  the  existence  of  the  disease  was  obvi- 
ous and  discoverable,  or  was  discovered  and  known  by  the  plaintiff 
41 
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when  he  made  the  purchase.  It  is  said  by  the  defendant's 
counsel  that  the  gist  of  the  action  is  deceit ;  that  a  recoyery  in 
this  form  of  action,  either  by  proof  of  a  representation  known 
to  be  false  by  the  party  making  it,  or  of  an  express  warranty 
whether  so  known  to  be  false  or  not,  is  for  the  fraud,  and  that  the 
plaintiff  could  not  be  deceived  by  any  representation  when  he  saw 
and  believed  to  the  contrary  of  it.  But  it  will  be  seen  that  where 
the  plaintiff  declares  upon  a  warrantizando  vendidit^  alleging  a 
scienter  of  the  falsity  of  the  warranty,  though  he  may  recover, 
either  upon  the  express  contract,  or,  if  the  scienter  be  proved,  for 
a  deceit,  the  grounds  of  recovery  are  independent  of  each  other ; 
one  is  governed  by  rules  of  law  applicable  to  a  contract,  and 
breach  of  it ;  and  the  other  by  the  law  applicable  to  fraud  per- 
petrated in  making  a  contract,  but  the  fraud  is  neither  a  part  of 
the  contract,  nor  essential  to  a  recovery  upon  it.  If  a  warranty 
be  proved,  it  binds  the  defendant,  by  its  own  force,  without  proof 
of  the  scienter  J  if  the  warranty  is  broken.  Every  such  warranty 
includes  a  representation  ;  if  known  to  be  false  by  the  party  mak- 
ing it,  the  deceit  is  established,  and  the  plaintiff's  right  of  re- 
covery, upon  both  grounds,  is  made  out.  But  a  representation, 
known  to  be  false  by  the  party  making  it,  may  be  insufficient  to 
constitute  an  express  warranty,  and  yet  be  sufficient  to  entitle  the 
plaintiff  to  recover  for  the  deceit.  A  representation,  if  intended 
as  a  warranty,  and  so  understood  and  acted  upon  by  the  parties 
in  making  the  trade,  may  constitute  an  express  warranty,  and  ren- 
der the  defendant  liable  upon  the  contract  of  warranty,  and  yet 
be  insufficient  to  make  him  liable  for  deceit.  So  that  the  plaintiff, 
in  this  form  of  action,  may  recover,  by  proof  of  a  representation 
known  to  be  false  by  the  party  making  it,  on  the  ground  of  de- 
ceit, even  though  the  representation  which  constitutes  the  deceit 
is  not  sufficient  to  constitute  a  warranty :  or  he  may  recover  by 
proof  of  an  express  warranty  and  breach  of  it,  though  the  repre- 
sentation or  promise  which  constitutes  the  false  warranty  does 
not  constitute  deceit,  because  not  known  to  be  false  by  the  party 
making  it.  Therefore,  if  deceit  be  proved,  the  plaintiff  is  entitled 
to  recover  for  the  fraud  ;  or  if  he  fail  in  this,  but  prove  an  ex- 
press warranty,  he  must  rely  upon  the  warranty  as  a  groimd  of 
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recovery.  The  warranty  is  a  part  of  the  contract  of  sale ;  the 
action,  in  respect  to  the  warranty,  is  founded  upon  the  contract, 
and  his  case  must  be  made  out  in  the  same  manner  as  if  his  action 
had  been  assumpsit  on  the  warranty,  and  his  right  of  recovery 
on  the  warranty  does  not  depend  upon  proof  of  actionable  deceit 
or  fraud.  If  it  were  necessary  to  prove  deceit  where  the  plaintiflf 
relies  upon  an  express  warranty  as  the  ground  of  recovery,  then 
the  warranty  would  be  of  no  avail,  because  proof  of  deceit  is  a 
suffici^it  ground  of  recovery  without  the  aid  of  a  warranty.  In 
this  form  of  action,  as  well  as  in  assumpsit  on  the  warranty,  proof 
of  the  contract  and  breach  renders  the  defendant  liable,  and  where 
the  plaintiff  claims  to  recover  on  this  ground,  it  is  not  necessary 
to  allege  the  scienter^  and  if  alleged  it  need  not  be  proved.  Bee^ 
man  v.  Buck,  3  Vt.,  53 ;  Vail  v.  Stronff,  10  Vt.,  457 ;  27  Vt.,  720, 
n.  On  the  subject  of  damages  we  think  the  charge  of  the  court 
can  not  be  sustained.  It  first  states  the  general  rule  of  damages 
applicable  to  breach  of  warranty,,  and  then  concludes  with  in- 
structions  which  would  allow  the  jury  to  assess  damages,  result- 
ing not  only  too  remotely  from  the  original  unsoundness,  (if  re- 
sulting at  all  from  that  cause,)  but  also  not  recoverable  under  the 
declai'ation.  The  general  rule,  as  to  the  grounds  on  which  dama- 
ges may  be  recovered  for  the  breach  of  an  express  warranty,  is 
not  sufficiently  definite  for  the  guidance  of  the  jury,  but  they 
should  also  be  instructed  as  to  what  evidence  tends  to  show  the 
difference  in  value  between  the  property  sound  and  unsound^  and 
what  recoverable  expenses  have  been  seasonably,  properly,  and 
reasonably  incurred,  for  doctoring  and  taking  care  of  the  sheep, 
in  consequence  of  the  unsoundness  existing  at  the  time  of  the  sale. 
Each  count  of  the  declaration,  relating  to  the  footrot,  contains 
sufficient  allegations  to  sustain  a  recovery  for  the  difference  in 
value  between  the  property  sound  and  unsound,  by  reason  of  that 
disease.  The  second  count  contains  the  following  allegations, 
viz. :  "  And  the  plaintiff  avers  that  in  consequence  of  being  so 
diseased,  the  said  sheep  were  lame,  and  the  plaintiff  was  put  to 
great  expense  and  trouble  in  feeding,  taking  care  of  and  endeav- 
oring to  cure  the  sheep  so  bought  of  the  defendant."  This  is  the 
only  averment  of  special  damage,  except  that  relating  to  the  infe* 
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rior  value  of  the  sheep,  in  conscqueuce  of  the  disease  coinplained 
of.  There  is  nothing  in  the  exceptions  tending  to  show  fraud, 
nor  tending  to  show  breach  of  the  alleged  warranty  that  the 
sheep  were  "  full-blood,  thorough-bred,  Spanish  Merino  sheep ;" 
but  it  would  seem  from  the  testimony  that  the  plaintiflF,  on  trial  in 
the  county  court,  relied  solely  on  the  alleged  warranty  against  the 
footrot.  The  case  states  that  the  plaintiflF,  on  the  10th  day  of  De- 
cember, went  to  the  defendant's  to  pay  for  the  sheep  as  agreed, 
and  to  trim  them  for  market ;  but  there  is  nothing  in  the  case 
tending  to  show  that  the  defendant  knew  at  the  time  the  plaintiff 
bought  the  sheep  he  intended  to  take  them  to  a  foreign  market, 
nor  tending  to  show  that  the  defendent  knew  the  purpose  for 
which  the  plaintiflf  made  the  purchase,  or  the  use  or  disposition 
he  intended  to  make  of  the  property.  The  case,  therefore,  stands, 
in  respect  to  the  question  of  damages,  upon  the  rule  applicable  to 
breach  of  warranty,  where  the  warranty  is  given  without  knowl- 
edge on  the  part  of  the  seller  as  to  the  purpose  for  which  the 
purchase  is  made,  or  the  use  or  disposition  intended  to  be  made 
of  the  property  by  the  vendee,  and  the  warranty  can  not  be  car- 
ried by  intendment  of  law  beyond  its  literal  terms. 

The  first  ground  or  item  of  recovery  relates  to  the  difference 
between  the  value  which  the  property  would  have  had  at  the  time 
of  &e  sale  and  place  of  delivery  in  this  state  if  it  had  been  sound, 
or  correspondiikg  to  the  warranty,  and  its  value  with  the  defect ; 
or  in  other  words,  the  diflference  between  the  value  of  the  sheep 
sovmd  and  un$(nmdy  the  unsoundness  being  caused  by  the  footrot. 
Is  the  footrot  a  curable  disease  ?  What  length  of  time  would 
be  required  to  cure  it  ?  What  would  be  the  probable  expense  of 
curing  the  disease,  including  the  expense  for  doctoring  and  keep- 
ing rendered  necessary  in  consequence  of  the  defect  ?  Would  the 
sheep  be  worth  as  much  when  cured  as  if  they  had  not  the  foot- 
rot at  the  time  of  the  sale ;  if  not,  how  and  to  what  extent  would 
their  value  be  lessened  in  consequence  of  having  had  the  disease, 
that  season  of  the  year,  so  long  only  as  would  be  required  to  ef- 
fect its  cure  ?  What  other  injury,  besides  ihe  expenses  for  doctor- 
ing and  keeping  the  sheep,  would  follow  as  a  direct  consequence 
of  the  defendant's  breach  of  warranty  ?    Would  the  disease  re- 
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turn  again  without  renewed  exposure  of  the  sheep  ?  When  did 
the  plaintiff  first  learn  that  the  sheep  were  affected  with  the  foot- 
rot,  and  did  he,  on  discovering  the  disease,  act  in  good  faith  and 
with  common  prudence  and  diligence  in  applying,  and  properly  and 
thoroughly  applying,  such  medicine  as  had  been  eflScacious  in  that 
disease  ?  These  are  inquiries  that  would  arise  in  determining  the 
difference  in  value  between  the  sheep  sound  and  unsound,  and  un- 
less the  attention  of  the  jury  is  directed  to  the  testimony  as  to 
these  points,  we  could  hardly  expect  they  would  come  to  a  correct 
result  on  the  question  of  damages.  The  testimony  tends  to  show 
that  the  footrot  in  sheep  "  can  easily  be  cured  by  proper  treat- 
ment  if  the  sheep  affected  by  it  are  put  in  a  clean  place  and  kept 
from  renewed  exposure,  and  can  be  cured,  under  such  circum- 
stances in  small  lots  of  sheep,  in  three  or  four  weeks."  T%e 
plaintiff  suspected,  when  he  bargained  for  the  sheep,  they  had  tbe 
footrot ;  he  believed  at  the  time  the  trade  was  consummated  they 
then  had  that  disease ;  and  within  three  or  four  days  thereaft^  he 
knew  it  was  the  footrot  that  caused  their  unsoundness.  When  lilie 
plaintiff  discovered  that  the  sheep  had  the  footrot,  and  knew  tlie 
remedy,  or  could  on  inquiry  ascertain  it,  he  was  bound  to  aet  in 
good  faith  imd  to  exercise  ordinary  care,  skill  and  diligence  in 
doctoring  the  sheep  and  endeavoring  to  cure  the  disease.  Die 
plaintiff  could  not  delay  a^^Iying  the  remedy  and  visit  the  cwks^ 
quences  of  such  delay  upon  the  defendant ;  but  he  was  bound  to 
proceed  with  all  reasonable  diligence  and  skill  and  apply  the 
proper  medicine  thoroughly,  and  continue  its  application  for  such 
length  of  time  as  might  be  reasonable  and  necessary  to  eradifcalie 
the  disease.  The  vendee  in  general  has  the  possession  and  con- 
trol of  the  property  and  treatment  of  the  disease,  and  any  relaxa- 
tion of  the  rule  above  stated  as  to  tiie  care,  diligence  and  skill 
required  of  him  in  respect  to  the  treatment  of  the  unsoundness, 
would  render  it  uncertain  whether  the  injury  resulted  directly 
from  the  original  unsoundness,  from  neglect  of  the  vendee  sea- 
sonably and  properly  to  apply  the  remedy,  or  fi^om  a  cause  that 
did  not  exist  at  the  time  of  the  sale.  The  case  states  that  tile 
plaintiff  did,  on  the  14th  of  December,  apply  medioine  and  treat 
the  sheep  for  the  footrot ;  but  whether  he  Airther  treated  them 
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for  that  disease  after  that,  and  while  they  remained  in  Vermont, 
does  not  appear.  It  appears  that  on  or  about  the  20th  of  De- 
cember, the  sheep  were  tliken  from  Middlebury  in  this  state  to 
Newark,  Ohio,  where  they  arrived  on  the  31st  of  Decemljer,  so 
that  the  time  they  remained  in  Vermont,  after  the  plaintiff  dis- 
covered the  disease  in  the  sheep,  was  not  sufiBcient  according  to 
the  tendency  of  the  evidence  to  effect  a  cure,  even  if  the  disease 
had  been  properly  and  thoroughly  treated.  The  first  item  in  the 
plaintiff's  bill,  relating  to  treatment  of  the  disease,  is  for  doctor- 
ing them  from  June  21,  1865,  to  April,  1866.  The  plaintiff  says 
the  sheep  had  the  footrot  all  the  time  more  or  less,  and  were 
treated  for  it.  By  the  expression,  "a?Z  the  time j^  the  plaintiff 
evidently  means,  from  the  time  he  purchased  the  sheep  till  he  sold 
them,  about  one  half  of  which,  he  says,  were  sold  in  May,  1866 ; 
so  that  according  to  the  plaintiff's  account  of  the  matter,  the  foot- 
rot  existed  in  the  sheep  about  eighteen  months,  and  he  sold  them 
while  so  diseased.  Assuming  then,  what  the  uncontradicted  evi- 
dence tends  to  prove,  namely,  that  the  footrot  ca^n  easily  be  cured 
in  .three  or  four  weeks,  by  proper  and  thorough  treatment,  we 
conclude  that  the  disease  in  the  sheep,  for  so  long  a  period,  was 
in  consequence  of  the  neglect  of  the  plaintiff  to  make  proper  and 
sufficient  applications  of  the  remedy  for  the  unsoimdness  existing 
at  the  time  he  purchased  them  ;  or  in  consequence  of  disease  con- 
tracted by  renewed  exposure  of  the  sheep  after  that  time. 

Would  a  prudent  man,  knowing  that  a  lot  of  sheep  were  af- 
fected by  the  footrot,  knowing  it  could  be  cured,  and  having  paid 
.such  a  price  for  them,  take  them  to  market  before  making  a  suita- 
ble effort  to  cure  the  disease  ?  However  that  may  be,  we  think 
that  the  plaintiff,  knowing  as  he  did  that  the  sheep  were  thus  dis- 
eased and  understanding  it  could  be  cured,  should  not  be  allowed 
to  enhance  the  damages  against  the  defendant,  by  his  wandering 
with  the  sheep  from  place  to  place  and  from  market  to  market,  in 
the  manner  stated  by  him  in  his  testimony.  He  ought  to  hare 
known  that  such  management  of  the  sheep,  and  effort  to  market 
them  while  so  diseased,  would  result  in  great  loss.  The  vendor 
of  property,  sold  with  warranty  against  a  specified  defect,  is  liable 
for  such  damages  as  are  the  direct  consequence  of  that  defect ; 
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but  he  is  not  liable  for  any  damage  or  injury  to  the  property  or 
yendee  resulting  from  the  neglect  of  the  vendee  to  exercise  ordi- 
nary care,  diligence  and  skill  in  the  treatment  of  the  defect  war- 
ranted against.  Sitchcock  v.  Hunt^  28  Conn.,  343 ;  Marlett  v. 
Clary ^  20  Ark.,  251.  It  is  evident,  upon  the  plaintiflF's  own 
showing  as  to  the  manner  in  which  he  managed  the  property  and 
treated  the  disease  after  he  discovered  the  unsoundness,  that  the 
expenses  thereby  incurred  by  him  furnish  no  guide  in  assessing 
5uch  damages  as  are  the  direct  consequence  of  the  defendant's 
breach.  Under  the  circumstances  of  this  case,  we  think  the  ques- 
tion of  damages  must,  as  far  as  practicable,  be  tried  just  as  it 
would  have  been  tried  the  day  on  which  tjhe  plaintiflF  first  discov- 
ered the  sheep  had  the  footrot.  Where  the  disease  or  unsound- 
ness is  curable,  the  diflference  in  value  between  the  property  Bound 
and  uTMound  would  depend,  among  other  things,  upon  the  ex- 
penses and  cost  of  curing  the  unsoundness  covered  by  the  warranty. 
Assuming  that  the  disease  in  those  sheep  might  have  been  cured 
by  proper  and  sufficient  treatment,  thereby  incurring  reasonable 
and  justifiable  expenses,  one  mode  of  arriving  at  the  diflference  in 
value  between  the  property  Bound  and  unsound  would  be  to  in- 
quire, £u*st,  into  the  probable  expenses  of  doctoring  and  taking 
care  of  the  sheep  during  such  reasonable  time  as  would  have  been 
necessary  to  cure  the  disease  if  it  had  been  properly  and 
thoroughly  treated  from  the  time  the  plaintiflF  first  discovered  the 
unsoundness  and  its  cause  ;  second,  inquire  into  the  probable  ex- 
pense for  keeping  the  sheep  during  such  time  as  would  be  required 
to  cure  the  disease,  or  such  time  as  the  disease,  seasonably  and 
properly  treated,  would  require  the  sheep  should  be  kept  for  an 
advantageous  sale  of  them,  meaning  such  expenses  for  keeping  as 
would  not  be  incurred  if  the  sheep  had  been  sound.  There  is  no 
such  daily  use  of  sheep,  or  profits  realized  daily,  while  keeping 
them,  as  may  be  derived  from  horses  or  oxen  when  kept  and  used 
for  team  work ;  but  the  keeping  of  sheep  becomes  necessary,  in 
order  to  derive  from  them  annual  profits,  which  arise  from  the 
growth  of  their  wool,  the  growth  of  the  sheep,  or  their  annual 
increase,  and  it  is  in  one  or  more  of  these  ways  that  the  expense 
of  keeping  sound  sheep  is  compensated  and  in  the  same  way  the 
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expenses  of  keeping  unsound  sheep  may  be  in  part  compensated,  un- 
less the  nature  or  extent  of  the  unsoundness  be  such  as  to  render  it 
unprofitable  to  keep  them  for  any  purpose.  Third,  inquire  whether 
the  plaintiff  would  have  sustained  damages,  as  a  direct  conse- 
quence of  the  defect  warranted  against,  in  addition  to  the  expenses 
for  doctoring  and  keeping  the  sheep,  if  he  had  treated  the  disease 
thoroughly  and  sufficiently  from  the  time  he  first  discovered  its 
existence  in  the  sheep.  If  besides  these  expenses  the  plaintiiF 
would  sustain  additional  injury  as  the  direct  consequence  of  tiie 
defendant's  breach,  it  would  be  a  ground  of  recovery,  if  covered 
by  the  declaration.  The  plaintiff  would  not  be  entitled  to  recover 
any  thing  on  the  ground  of  a  loss  of  profits. 

in.  From  the  views  above  expressed  as  to  the  rule  of  damages, 
it  follows  that  so  mnch  of  the  testimony  otgeeted  to,  as  relates  to 
items  not  recoverable,  should  have  been  exdoded.  It  is  also 
objected  by  tha  defendant  that  the  plaintiff  was  improperly  aUoved 
to  testify  from  or  refer  to  a  certain  memorandum  produced  by 
him  on  trial.  It  is  obvious  that  a  memorandum  made  from  leoglr 
lectioa  merely,  and  so  long  after  the  alleged  trs^isaction  to  whieh 
it  refers,  would  not  be  likely  to  aid  the  reoolleotion  of  die  wH^ 
ness,  or  add  to  the  woight  of  his  testuoony.  li  the  court  allowai 
tiie  paper  as  evidence  g^ierally  to  refined  the  recoUeetioa  of  Uw 
witness^  we  think  it  was  wrong.  Butas  a  paper  containing  daios, 
figures  imd  amounts  within  the  recollection  of  the  wiiaaess,  hat 
-being  matters  whidi  be  could  not  carry  in  his  mind,  it  mij^  bt 
referred  to  by  him,  not  for  the  purpose  of  refreshing  his  reooBeo- 
tion  as  to  the  correctness  of  liie  entries,  but  tar  the  purpose  of 
enabling  him  to  state  with  accuracy  the  details  of  things  of  whidi 
he  had  from  recolIectlcHi  made  a  memoradnm,  but  oonld  not  cany 
them  in  his  mind  so  as  to  be  able  to  nepeat  them  without  the  aid 
of  the  pafer. 

Judgment  of  the  county  court  reversed  and  case  remanded. 
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Yfhen  adjoining  owneiB,  haying  a  well  defined  and  reeogniied  straight  line  between 
their  landB,  built  together  a  sig-sag  dash  fenoe,  wherever  they  could  build  the  cheap- 
eei  aad  eaaiest,  following  rooks  and  ledges  where  they  could  do  so,  and  not  pre- 
tendfaig  to  build  on  the  true  line,  it  was  keU  that  possession  to  sooh  ftnce  would 
not  be  axaUable  to  either  owner  to  gain  title  beyond  the  true  line;  nor  to  their 
gnntees  except  under  a  olaim  of  ownership. 

The  presumption  that  possession  wis  adTorse  may  be  rebutted  by  proof  that  In  its 
origin  it  was  pennissiTe;  and  sometimes  the  condition  of  the  property  and  the  isir^ 
flumst^nees  aeeompanying  the  eooupsocy  itself  will  rebut  the  presumption  that  it 
was  adverse  or  under  a  daim  of  right. 

In  this  case,  there  being  a  rail  fence  on  a  portion  of  the  trae  line  and  the  tig-sag 
stesh  ibnce  diverging  in  places  from  the  tma  line,  apparcntly  for  eoovenienee  only^ 
it  mm  heU  that  a  reAne  or  jury  trying  tilie  case  migitt  properly  infer«  under  th» 
eiroDButanoes  of  the  sase,  that  oceappunoy  between  the  stcaight  true  line  and  the. 
slash  fence  was  not  under  a  claim  of  title. 

Tbebpabs,  quare  dausum  frejfit.  The  caoe  was  referred  to  a 
referee,  who  reported  as  follows : 

^^  The  plaintiffs  and  de&adaiit  ^e  adjoining  proprietors  of  laod 
in  the  town  of  Leicester,  and  were  on  tiie  Ist  day  of  June,  1867^ 
the  plaintiifs'  land  lying  south  of  the  defi^ndant's. 

^'  The  plaintiffs  oiaim  title  to  the  locus  in  quo^  hy  deed  from  XL 
H.  Weeks,  administrator  of  the  estate  of  Gilbert  Noyes  deoeased^ 
deed  dated  March  27, 1860.  The  defendant  claims  title  by  deed, 
from  J.  L.  Leonard,  dated  November  19, 1863,  and  also  by  pos* 
fiessory  title,  acquired  by  more  than  fifteen  years  unintermpted  pocK 
seesion.  Both  the  plaintiffs  and  the  defendiEmt  went  into  possession 
when  they  took  their  deeds*  The  defends^  also  introdoced  a 
copy  of  a  deed  dated  July  2, 1860,  from  &oeh  Paine  to  J.  L. 
Leonard,  and  one  dated  April  29,  1845,  from  Enoch  Aldea  to- 
Enoch  Paine.  The  plaintiffs  claimed  to  recover  of  the  defendant 
for  breaking  and  entering  their  close  on  the  Istday  of  June,  1867, 
aad  cutting  and  drawing  away  a  pine  tree.  I  find  that  the  land, 
on  which  said  pine  tree  stood,  is  embraced  in  the  boundaries  and 
descriptions  in  the  deed  from  Weeks  to  the  plaintiffs,  above  refer- 
red to,  and  that  it  stood  about  twenty  feet  south  of  the  plaintiffs' 
north  line,  and  on  their  land,  unless  the  court  shall  decide  that 
the  dafendant  has  gained  title  to  said  land  by  possession,  ajs  will 
be  hereafter  more  fully  set  forth.  I  find  that  the  true  line  be- 
tween the  plaintiffs'  and  the  defendant's  land,  as  originally  sur- 
veyed, run  out  and  marked,  is  a  straight  line  one  hundred  and 
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thirty  rods  long.  Some  fifty  years  or  more  ago,  one  Stanley 
owned  and  possessed  the  lot  now  owned  by  the  defendant,  and 
Oilbert  Noyes  owned  the  land  now  owned  by  the  plaintiffs.  How 
long  they  continued  to  be  adjoining  proprietors  did  not  fully 
appear  before  me.  On  the  east  end  of  this  dividing  line  be- 
tween the  plaintiffs'  and  the  defendant's  land,  is  a  rail  fence  ex- 
tending westerly  on  the  straight  line  some  sixty  or  seventy 
rods ;  this  rail  fence  was  built  by  the  adjoining  proprietors  of 
these  two  lots,  some  time  previous  to  1828,  and  passes  through  a 
swamp  a  few  rods  wide,  near  the  east  end,  and  then  extends  on 
westerly  to  near  the  foot  of  the  hill,  and  is  exactly  upon  this 
straight  line  all  the  way,       ******* 

In  1828,  Stanley  and  Gilbert  Noyes  got  together  and  cut  a  sla9h 
fence,  commencing  at  the  west  end  of  the  rail  fence  and  extend- 
ing on  up  the  hill  westerly  toward  the  north-west  comer  of  Noyes* 
•(now  plaintiffs')  lot.  The  timber  was  scarce  and  the  ground 
broken  and  ledgy,  and  they  mutually  concluded  and  agreed  to 
build  the  slash  fence,  wherever  they  could  build  it  the  cheapest 
and  easiest ;  not  trying  or  pretending  to  build  it  on  the  line,  but 
go  on  wherever  they  could  do  it  the  most  conveniently,  and  build 
a  slash  fence  which  would  prevent  the  cattle  and  sheep  straying 
from  one  lot  to  the  other ;  consequently,  in  building  the  8&mA 
fence,  they  sometimes  followed  along  on  the  tops  of  the  rocks  and 
sometimes  on  old  trees  which  they  found  down.  In  this  manner 
they  built  a  zig-zag  fence,  and  most  of  it  was  some  feet  or  rods 
south  of  the  true  line  between  the  lots,  as  then  known  and  under- 
stood by  them.  This  slash  fence  was  run  up  to  within  twenty  or 
thirty  rods  of  the  west  line  of  the  now  plaintiffs'  lot,  and  when  near 
the  upper  end  of  it  it  turned  northerly  so  that  if  it  had  been  ex- 
tended it  would  have  struck  the  north-west  corner  of  the  lot. 
This  fence,  both  rail  and  slash^  was  built  by  the  adjoining  proprie- 
tors of  these  two  lots,  and  has  been  repaired  by  them  down  to 
within  a  very  few  years.  It  seems  that  since  the  plaintiffs  have 
owned  and  occupied  the  lot,  one  V.  Stanley  has  owned  and  occu- 
pied land  adjoining  the  plaintiffs  on  the  north,  for  a  short  time, 
-and  didy  soon  after  the  plaintiffs  bought,  assist  one  of  them  in  re- 
pairing this  slash  fence ;  (this  V.  Stanley  is  a  son  of  the  Stanley 
who  helped  Noyes  build  the  fence  in  the  first  place  ;)  and  while 
they  were  repairing  the  fence  as  aforesaid,  Stanley  told  the 
plaintiff  that  the  slash  fence  was  not  on  the  line,  and  pointed  out 
to  him  where  the  north-west  comer  was. 

The  straight  line,  130  rods,  was  a  line  well  marked,  with  well 
established,  permanent  boundaries  and  comers,  which  where  well 
known  to  Noyes  a^d  his  son,  and  by  Stanley  and  his  fandlj. 
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Whether  Leonard,  or  Paine,  or  Alden  knew  anything  about  the 
comers  or  lines  did  not  appear.  It  did  appear  that  the  plaintiffs' 
lot  had  been  once  or  twice  surveyed  and  the  lines  run  out  and 
measured,  and  that  the  surveys  and  measurements  were  in  exact 
accordance  with  the  courses  and  distances  given  in  the  plaintifiFs' 
deed  from  Weeks,  and  made  the  straight  line  the  true  line  between 
the  lots.  I  find  that  ever  since  the  building  of  said  rail  and  slash 
fence,  the  defendant  and  his  grantors  have  been  in  the  peaceable 
and  exclusive  possession  of  all  the  land  on  the  north  side  of  said 
fence,  and  that  nobody  has  ever  disturbed  them  in  that  possession, 
until  1867,  when  this  pine  tree  was  cut.  The  acts  of  possession 
by  the  defendant  and  his  grantors  have  consisted  in  pasturing  the 
land  and  cutting  and  drawing  away  timber  and  wood.  The  tree, 
for  which  the  plaintiffs  claim  to  recover,  stood  on  the  north  side 
of  the  slash  fence  about  twenty  or  twenty-five  feet  south  of  the 
straight  line.  *  *  *  I  believe  there  was  no  testimony  that  any 
body  had  repaired  the  slash  fence  since  the  plaintiffs  and  V.  Stanley 
fixed  it  after  the  plaintiffs  bought.  The  breaking  and  entering,  and 
cutting  and  carrying  away  the  tree,  was  done  by  the  defendant's 
servants  and  hired  men,  by  his  directions.  *  *  *  If  the  de- 
fendant had  not  gained  possessory  title  to  the  locus  in  quo^  I  find 
and  decide  that  he  is  liable  as  alleged  in  the  plaintiffs'  declara- 
tion, *  *  *  *  and  that  the  plaintiffs  recover  of  the  defend- 
ant twelve  dollars,  unless  the  court  shall  hold  .that,  upon  the 
foregoing  statement  of  the  facts,  the  defendant  has  gained  title 
by  possession  to  the  locus  in  quo^  in  which  event,  I  find  that  the 
defendant  recover  his  costs." 

Judgment  for  plaintiff  on  this  report,  for  twelve  dollars  and 
costs,  at  the  December  term,  1868,  Pibrpoint,  C.  J.,  presiding,  to 
which  the  defendant  excepted. 

Q-eorge  L.  Fletcher^  for  the  defendant. 

J,  Q.  Hawkins^  for  the  plaintiffs. 

The  opinion  of  the  court  was  delivered  by 

Peck,  J.  As  the  referee  finds  that  the  tree,  the  cutting  of 
which  constitutes  the  substantial  trespass  complained  of,  stood 
upon  the  plaintiffs'  side  of  the  true  original  division  line  between 
the  parties,  and  that  it  stood  on  the  plaintiffs'  land,  unless  the 
defisndant  had  gained  title  to  the  strip  in  question  by  possession , 
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the  question  is  presented,  whether,  upon  the  facts  found  hj  the 
referee,  the  defendant  had  so  gained  title. 

The  occupancy  of  the  strip  in  question  by  the  defendant  and 
his  grantors,  between  the  true  division  line  and  the  zig-zag  slash 
fence,  on  which  the  tree  in  question  stood,  gives  the  defendant 
titie  if  that  possession  was  adverse,  that  is,  under  a  claim  of  title. 
The  referee  does  not  find  that  that  possession  was  under  a  clain 
of  right  or  title,  or  that  it  was  adverse ;  but  reports  certain  facia 
bearing  upon  that,  characteristic  of  the  possession,  and  leaves  it 
to  the  court  to  decide  whether  the  defendant  gained  title  by  sBck 
possession.    It  appears  that  when  Gilbert  Noyes  owned  the  land 
now  owned  by  the  plaintiffs,  and  Stanley  owned  the  land  now 
owned  by  the  defendant,  the  straight  line  130  rods,  marked  on  flxe 
plan  and  found  by  the  referee  to  be  the  true  line,  was  a  line  well 
marked  with  weU  establifihed  permanent  boundaries  and  oonen^ 
well  known  to  and  recognized  by  Noyes  and  Stanley  while  thej 
owned  their  respective  parcels.    In  addition  to  this,  on  Ihe  east- 
ern portion  of  this  division  line  they  had  a  rail  fence  on  fldt 
straight  line,  extending  westerly  sixty  or  seventy  rods,  built  prs- 
vious  to  1828,  and  which  still  remains  there.    When  Noyes  sad 
Stanley,  in  1828,  the  then  a4joining  proprietors,  bnilt  the  sisah 
fence,  commencing  at  the  west  end  of  the  rail  fence  and  eztendiiig 
on  westerly  up  the  hill  over  the  rocks  and  ledges,  running  it  rig- 
zag  for  convenience  wherever  they  could  build  it  the  cheapest  and 
easiest,  knowing  that  it  did  not  follow  the  line,  no  advene  oce»- 
pancy  was  thereby  commenced  beyond  the  line  which  was  thea 
mutually  recognized  as  the  true  division  line.    Nor  would  any 
such  possession  commence,  which  would  be  available  to  the  de- 
fendant to  gain  title  to  the  land  up  to  the  slash  fence,  until  the 
defendant  or  his  grantors  claimed  to  that  fence.     The  referee 
does  not  find  that  the  possession  relied  on  by  the  defendant  was 
under  any  such  claim.    It  is  true  that,  as  a  general  rule,  whea 
one  is  shown  to  have  been  in  possession  for  fifi;een  years,  appar- 
ently as  owner,  and  such  possession  is  not  explained  or  otherwise 
accounted  for,  it  will  be  presumed  to  have  been  adverse.    Bat 
this  presumption  may  be  rebutted  by  proof  that  the  possession  in 
its  origin  was  not  adverse,  but  permissive;  and  sometimes  the 
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conditioii  of  the  property  and  the  circumstances  accompanying 
the  occupancy  itself  will  rebut  the  presumption  that  it  was  ad- 
verse or  under  a  claim  of  right.  In  this  case,  both  concur  to 
rebut  this  presumption.  The  most  favorable  view  for  the  defend- 
ant that  can  reasonably  be  taken  of  the  case  is,  to  inquire  wheth- 
er the  occupancy  by  the  defendant  and  those  under  whom  he 
claims,  can  be  inferred,  from  the  facts  reported,  to  have  been  under 
a  claim  of  title  to  the  strip  of  land  between  the  true  line  and  the 
slash  fence  of  the  place  in  question.  So  far  as  the  occupancy  of 
Stanley  is.  concerned,  who  assisted  in  building  the  slash  fence  un- 
der the  circumstances  reported,  clearly  no  such  inference  could 
be  drawn.  The  grantees  of  Stanley,  and  subsequent  occupants, 
may  not  have  been  informed  of  the  understanding  under  which 
that  slash  fence  was  built,  but  there  was  much  in  the  appearances 
lo  indicate  that  the  zig-zag  slash  fence  was  not  the  true  line  in 
1^11  places,  or  recognized  and  claimed  by  the  adjoining  proprietors 
to  be  such.  For  a  distance  of  sixty  or  seventy  rods  the  rail  fence 
on  the  true  straight  line  would  indicate  that  the  adjoining  propri- 
etors claimed  only  to  that  line  through  the  whole  distance  of  their 
adjoining  lands  if  there  was  nothing  to  show  the  contrary.  This 
slash  fence  indicated  the  general  course  of  the  line  there  to  be 
the  same  as  at  the  rail  fence.  The  fact  that  the  slash  fence  was 
irregular  in  its  course  and  diverged  from  the  straight  line  as  con- 
venience required  over  the  rough  ground,  apparently  in  order  to 
have  the  rocks  and  ledges  aid  in  making  the  fence,  would  not 
Bccessarily  indicate  that  the  line,  to  which  the  adjoining  proprie- 
tors claimed,  was  thus  crooked.  The  whole  appearance  would 
rather  indicate  to  a  common  observer  that  the  adjoining  proprie- 
tors were  claiming  to  the  straight  line  indicated  by  the  rail  fence, 
and  that  the  slash  fence  diverged  in  places  from  that  line  for  tem- 
porary convenience  only,  and  not  on  account  of  the  line  being  in 
exact  accordance  with  the  slash  fence.  If  a  common  observer, 
on  viewing  the  premises  and  noticing  the  manner  of  occupancy, 
would  so  infer,  then,  upon  the  facts  reported,  the  referee  or  a 
jury  might  infer  that  the  occupancy  between  the  straight  true  line 
and  the  slash  fence  wj-s  not  under  claim  of  title.  And  clearly, 
as  the  referee  has  not  found  that  such  possession  was  adverse  or 
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under  a  claim  of  right  or  title,  the  court  can  not  infer  it  from  the 
facts  reported.  The  tree,  therefore,  was  cut  by  the  defendant  on 
the  plaintiffs*  land. 

It  is  further  insisted  that,  as  the  defendant  was  in  possession  of 
the  lociL9  in  quo  at  the  time  of  the  alleged  trespass,  the  action  of 
trespass  is  not  the  proper  remedy.  Whether  the  character  of  the 
defendant's  possession  was  such  as  to  defeat  the  action  of  trespass 
for  entering  and  cutting  the  tree,  had  the  question  been  season- 
ably raised,  we  need  not  decide,  for  it  does  not  appear  that  any 
objection  was  made  before  the  referee  to  the  form  of  action.  This 
objection  not  having  been  made  before  the  referee,  it  can  not  avail 
the  defendant  here. 

Judgment  aflSrmed. 
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Isaac  W.  Aiken  v.  Alonzo  C.  Blaisdell.* 

United  States  License  Law.     Revenue.     Intoxicating  Liquor. 
Illegal  Contract. 

The  general  principle  is  eyerywhere  reoognised  that  a  oontraot  made  in  violation  of 
law  Ifl  Told,  and  no  aotion  oan  be  maintained  to  enfbree  it. 

The  difltlnetion  spoken  of  in  the  books,  between  a  law  that  forbids  an  act  and  im- 
poses a  penalty  fbr  its  oommission,  and  a  law  that  imposes  a  penalty  without  in 
terms  forbidding  the  aot,  held  to  be  no  distinction  In  legal  eflbot. 

The  aot  of  Congress,  section  57  and  the  following  sections,  commencing  on  page  152 
of  the  acts  and  resolutions  of  the  tecond  session  of  the  thirty-seyenth  Congress,  pro- 
viding that  no  person,  etc.,  shall  carry  on  certain  kinds  of  business  named  therein 

*  Heard  at  the  January  term,  1868. 
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until  he  or  they  shall  have  obtained  a  license  therefor  in  the  manner  therein  pn>- 
vided,  held  to  operate  upon  the  i>er8on  only,  and  not  npon  bnsinesB.  The  law  is 
fitriotly  a  revenue]  law,  the  solo  object  being  to  get  money  into  the  treasury,  not  to 
diminish,  restrain,  control  or  regulate  business.  The  transaction  of  all  kinds  of  bus! 
ness  was  just  as  legal  after  the  passage  of  the  law  as  before.  Therefore,  an  action 
may  be  maintained  upon  a  contract  of  sale  made  by  a  person  haying  no  lioenae, 
though  subject  to  the  penalty  for  doing  business  without  a  license. 
If  a  seller  of  intoxicating  liquor  in  New  York,  to  a  party  in  Vermont,  intentionally 
aid  the  purchaser  in  evading  the  prohibitory  law  of  Vermont  in  respeet  to  the 
traffic  in  intoxicating  liquors,  by  forwarding  the  liquor  to  the  purchaser  in  a  con- 
cealed or  disguised  form,  calculated  to  accomplish  that  object,  tho  seller  can  not 
recover  for  the  liquor  in  this  state,  even  though  it  was  not  agreed  between  the 
parties,  prior  to  or  at  the  time  or  on  the  occasion  of  the  sale,  that  the  seller  would 
thus  aid  tho  purchaser. 

Assumpsit  on  three  promissory  notes,  each  signed  by  the  de- 
fendant. Plea,  the  general  issue.  Trial  by  jury,  at  the  March 
term,  1867,  Kellogg,  J.,  presiding. 

It  appeared  that  on  the  24th  of  May,  1864,  the  defendant,  who 
was  a  grocer  in  trade  at  Rutland,  Vt.,  went  to  Albany,  N.  Y., 
and  there  purchased  of  the  firm  of  Crapo  &  Aiken,  which  then 
consisted  of  Chauncey  B.  Crapo  and  said  Isaac  W.  Aiken,  at  the 
store  occupied  by  said  firm  in  Albany,  a  large  quantity  of  intoxi- 
cating liquors,  amounting  in  the  whole  to  $571.65 ;  and  that  he 
again  went  to  Albany  on  the  29th  of  August,  1864,  and  purchased 
of  the  same  firm,  at  their  said  store  in  Albany,  another  large 
quantity  of  intoxicating  liquors,  amounting,  in  the  whole,  to 
$1,058.78,  both  purchases  amounting  to  $1,630.43,  and  that  the 
contract  for  the  purchase  of  said  liquors  was,  in  each  case,  made 
with  Isaac  W.  Aiken  personally. 

The  defendant's  evidence  tended  to  show  that  at  the  time  of 
the  purchase,  he  notified  Isaac  W.  Aiken  of  the  provisions  oS  the 
laws  of  Vermont  in  respect  to  intoxicating  liquor  and  the  traflSc 
in  the  same,  and  also  informed  him  that  he,  the  defendant,  bought 
said  liquors  for  the  purpose  of  selling  the  same  in  Vermont,  in 
violation  of  the  laws  of  Vermont,  and  that  he  could  not  have  the 
liquors  come  all  at  once  to  him,  or  have  the  liquors  directed 
openly  to  him,  without  incurring  the  risk  of  their  being  seized  bj 
the  oflScers  of  the  law,  and  that  he  and  others  had  had  their  liq- 
uor seized  in  Rutland ;  that  Isaac  W.  Aiken  thereupon  agreed  to 
send  the  liquors  to  the  defendant,  at  Rutland,  in  a  concealed  or 
disguised  form,  so  as  to  avoid  seizure ;  that  in  pursuance  of  said 
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agreement,  the  liquors  were  sent  to  the  defendant  at  Rutland,  from 
time  to  time,  in  five  and  ten  gallon  kegs,  the  first  two  kegs  sent 
being  put  into  dry  casks  and  packed  around  with  salt  and  paper, 
and  sent  as  freight,  and  the  remainder  of  the  kegs  sent  being  tied 
up  in  sacks  and  forwarded  by  express,  and  also  in  a  few  instances 
in  casks  marked  with  false  marks,  as  "  benzine^*  or  "  eider  viner 
^ar,"  or  [A]  or  [B]  ;  that  said  liquors  were  so  sent  by  the  firm  of 
Crapo  &  Aiken,  or  Isaac  W.  Aiken,  who  carried  on  the  business 
of  said  firm  as  its  surviving  partner  after  the  death  of  Crapo, 
from  time  to  time,  as  ordered  by  the  defendant,  until  the  month 
of  January,  1865,  and  that  the  liquors  so  sent  to  the  defendant 
were  sold  by  him,  in  Vermont,  in  violation  of  law. 

The  plaintiflF's  testimony  tended  to  show  that  all  of  the  liquors 
purchased  by  the  defendant  were  delivered  to  him  at  the  store  oc- 
cupied by  the  firm  of  Crapo  &  Aiken  in  the  city  of  Albany,  at  the 
time  and  on  the  occasion  of  each  purchase  respectively,  and  that 
the  purchases  were  made  with  the  understanding  that  the  liquors 
80  purchased  were  to  be  delivered  to  him  at  said  store  at  the  time 
of  making  the  purchase ;  that  after  making  the  first  purchase 
above  mentioned,  but  before  leaving  the  store  on  that  occasion, 
the  defendant  told  Isaac  W.  Aiken  that  there  was  a  liquor  law  in 
Vermont  which  would  prevent  him  (the  defendant)  from  taking 
the  liquor  all  at  once,  and  that  he  should  send  for  the  same  in 
small  quantities,  and  would  send  kegs  as  he  wanted  them  filled,  to 
be  filled  from  said  liquors ;  that  Isaac  W.  Aiken  replied  that  they 
(said  firm  of  Crapo  &  Aiken)  would  mark  said  liquors  for  him 
and  set  them  apart  in  a  loft  in  the  store  for  his  use,  and  would 
fill  his  kegs  as  he  sent  them,  without  any  extra  charge ;  that  as 
the  defendant  selected  the  liquors,  the  barrels  or  packages  in 
which  the  same  were  contained  were  rolled  out  and  marked  with 
the  defendant's  initials  and  place  of  residence,  and  set  apart  in 
the  loft  in  accordance  with  this  understanding ;  that  the  liquors 
were  bought  by  the  defendant  on  a  credit  of  three  months,  and  that 
the  defendant  told  Isaac  W.  Aiken  that  he  wished  to  have  a  bill 
sent  to  him  with  each  keg  forwarded  to  him  ;  that  sometimes  the 
defendant  ordered  a  keg,  and  sometimes  a  barrel,  and  sometimes 
two  barrels,  of  the  liquor  to  be  sent  to  him  at  one  time ;  that  the 
42 
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defendant  never  told  Isaac  W.  Aiken  anything  in  respect  to  the 
provisions  of  the  laws  of  Vermont  in  respect  to  intoxicating  liq- 
uor and  the  traffic  in  the  same,  except  that  there  was  a  liquor  law 
in  Vermont  which  would  prevent  him  from  taking  the  ^liquors  all 
at  once,  and  never  told  said  Aiken  that  he  (the  defendant)  bought 
the  liquors  to  sell  in  Vermont  in  violation  of  law ;  that  there 
never  was  any  agreement  made  between  the  defendant  and  Isaac 
W.  Aiken  that  the  liquors  should  be  sent  to  the  defendant  at  Rut- 
land in  a  concealed  or  disguised  form,  or  under  any  false  marks, 
so  as  to  avoid  seizure ;  that  although  liquors  were  frequently  sent 
to  the  defendant  in  a  keg  placed  in  a  sack  or  bag,  there  never  was 
any  understanding  or  agreement  between  Isaac  W.  Aiken  and  the 
defendant  that  they  should  be  sent  in  that  or  any  other  disguised 
manner,  and  that  said  sack  was  furnished  by  the  defendant,  and 
the  keg  was  sent  back  to  him  in  the  same  sack  in  which  it  was  re- 
ceived from  him ;  that  no  cask  or  package  containing  liquors  was 
ever  sent,  or  agreed  to  be  sent,  to  the  defendant  by  the  firm  of 
Crapo  &  Aiken,  or  by  Isaac  W,  Aiken,  which  was  falsely  marked ; 
that  Isaac  W.  Aiken  never  proposed  to  the  defendant  at  any  time 
to  send  forward  any  of  said  liquors  to  him  concealed  under  secret 
or  disguised  marks,  and  never  assented  to  any  arrangement  of 
that  character,  and  never  had  any  talk  with  the  defendant  on  that 
subject,  and  that  the  liquors  which  were  sent  to  the  defendant 
were  always  sent  plainly  marked,  being  sometimes  marked  with 
the  defendant's  initials,  and  sometimes  [B],  and  sometimes  ^^  A. 
0.  Blaisdell,"  and  that  the  sack  or  bag  containing  the  keg  usoally 
had  a  card  on  which  was  the  defendant's  name  attached  to  it  when 
it  was  sent  by  the  defendant  to  said  store  of  the  firm  of  Crapo  A 
Aiken,  in  Albany,  for  the  purpose  of  being  filled  ;  that  in  putting 
up  and  forwarding  the  liquors  which  were  sent  to  the  defendant, 
as  aforesaid,  nothing  was  done  by  the  firm  of  Crapo  A  Aiken,  or 
by  Isaac  W.  Aiken,  for  the  purpose  of  disguising  or  concealing 
the  character  of  the  packages  in  which  said  liquors  were  sent  to 
the  defendant. 

It  appeared  that  the  defendant  paid  the  amount  of  the  several 
bills  sent  to  him  with  the  kegs  or  packages  of  the  liquors  for- 
warded to  him  by  express,  as  aforesaid,  by  delivering,  to  the  ex- 
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press  agent  at  Rutland,  the  amount  of  each  bill  respectively,  at 
or  soon  after  the  time  when  it  was  received,  and  that  said  pay- 
ments were  duly  forwarded  by  express  to  the  firm  of  Crapo  & 
Aiken,  at  Albany,  until  sometime  prior  to  January,  1865,  when 
said  firm  requested  the  defendant  to  discontinue  sending  the 
money  to  them  for  each  package  or  keg,  in  order  to  save  the  ex- 
pense of  the  express  charges  on  money  sent  in  small  sums  from 
Rutland  to  Albany.  The  liquors  were  forwarded  to  the  defend- 
ant from  time  to  time,  in  such  quantities  as  were  directed  by  him, 
either  by  the  firm  of  Crapo  &  Aiken,  or  by  Isaac  W.  Aiken,  who 
carried  on  the  business  of  that  firm  as  its  surviving  partner,  after 
the  death  of  Crapo,  until  the  14th  of  January,  1865.  Crapo 
died  in  the  intermediate  time  between  the  commencement  of  the 
account  and  the  1st  of  January,  1865.  On  said  14th  of  January, 
1865,  the  defendant  executed  to  Isaac  W,  Aiken  four  promissory 
notes  for  the  balance  due  on  said  account  against  him,  (the  de- 
fendant), the  account  containing  charges  for  teas,  soaps,  and  other 
general  merchandise,  in  addition  to  the  charges  for  said  liquors, 
and  each  of  the  four  notes  was  dated  on  the  2d  of  January, 
1865,  and  two  of  said  four  notes  are  the  two  promissory  notes 
declared  on  in  the  plaintiff's  declaration  in  this  action,  and  one 
other  of  said  four  notes  was  replaced  by  a  new  note  which  was 
dated  on  the  4th  of  May,  1865,  and  is  also  declared  on  in  said 
declaration.  There  was  evidence  tending  to  show  that  the  other 
of  said  four  notes  had  been  paid. 

The  plaintiff  "introduced,  as  evidence,  a  statement  or  copy  in 
detail  of  the  account  in  favor  of  the  firm  of  Crapo  &  Aiken,  and 
of  Isaac  W.  Aiken,  as  the  surviving  partner  of  the  said  firm, 
against  the  defendant,  for  the  balance  due  upon  which,  the  said 
four  promissory  notes  were  executed  as  aforesaid,  and  the  same 
was  a  part  of  the  case.  Isaac  W.  Aiken,  among  other  things, 
testified  on  the  trial  that  he  thought  that  the  defendant  had  paid  a 
sum  sufficient  to  cover  all  the  items  of  said  account,  excepting 
those  items  which  were  for  said  liquors.  The  defendant,  among 
other  things,  testified  that  he  had  received,  of  the  liquors  so  pur- 
chased by  him,  "  somewhere  from  ten  to  twelve  hundred  dollars 
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worth"  at  diflFerent  times,  and  that  Isaac  W.  Aiken  or  the  plaint^ 
iffs  now  hold  the  balance  of  the  same. 

The  plaintiff  introduced  as  evidence  two  United  States  internal 
revenue  licenses  to  the  said  Chauncey  B.  Crapo,  each  bearing  date 
on  the  1st  May,  1864,  and  being  for  the  term  of  one  year  from 
that  date,  one  being  a  license  as  a  wliolesale  dealer,  and  the  other 
a  license  as  a  dealer  in  liquor,  in  said  city  of  Albany,  each  signed 
by  Theodore  Townsend,  collector  of  internal  revenue  for  the 
district  in  which  said  city  of  Albany  is  situated,  with  an  assign- 
ment and  confirmation  by  said  collector  attached  to  each,  dated 
June  25, 1864,  assigning  and  confirming  said  licenses  respect- 
ively for  the  remainder  of  said  year  to  the  firm  of  Crapo  &  Aiken. 
Isaac  W.  Aiken,  when  examined  as  a  witness  in  behalf  of  the 
plaintiff,  testified  that  the  application  for  said  licenses  was  made 
by  a  clerk  of  said  firm  previous  to  the  1st  of  May,  1864,  and  that 
by  a  mistake  of  said  clerk  the  application  was  made  in  the  name 
of  Crapo  alone,  instead  of  in  the  name  of  the  firm  of  Crapo  & 
Aiken,  and  that  the  licenses  were  not  taken  out  and  paid  for  until 
the  25th  June,  1864,  at  which  time  said  error  or  mistake  was 
discovered,  and  that  the  error  or  mistake,  as  soon  as  it  was  discov- 
ered, was  immediately  corrected  by  said  assignment  and  confirma- 
tion attached  to  each  license,  and  that  the  United  States  tax  for 
each  of  said  licenses  was  paid  by  the  firm  of  Crapo  &  Aiken  for 
the  use  and  benefit  of  that  firm,  and  that  each  of  the  licenses, 
with  the  assignment  and  confirmation  attached  to  the  same,  was 
taken  out  and  paid  for  as  aforesaid,  at  one  and  the  same  time. 
To  this  portion  of  the  testimony  of  Isaac  W.  Aiken  the  defendant 
objected,  but  the  same  was  admitted  by  the  court,  and  to  the  de- 
cision of  the  court  by  which  the  same  was  admitted,  the  defendant 
excepted. 

The  defendant  requested  the  court  to  charge  the  jury  as  fol- 
lows, viz.: 

"  First  J  That  if  the  jury  should  find  from  the  evidence  that  the 
said  Isaac  W.  Aiken,  on  the  occasion  of  making  the  contract  by 
which  the  said  liquors  were  sold  to  the  defendant,  knew  of  the 
prohibitory  law  of  Vermont  in  respect  to  the  traffic  in  intoxicat- 
ing liquors,  and,  on  the  occasion  of  said  sale,  agreed  with  the 
defendant  that  said  Isaac  W.  Aiken  would  send  said  liquors  for- 
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ward  to  the  defendant  in  a  way  which  would  conceal  what  the 
same  were,  and  that  this  arrangement  was  subsequently  acted 
upon  by  said  Crapo  &  Aiken,  or  said  Isaac  W.  Aiken,  then  the 
plaintiff  would  not  be  entitled  to  recover  in  this  action. 

"  Second y  That  if  such  arrangement  for  forwarding  the  liquors 
to  the  defendant  was  made  between  said  Isaac  W.  Aiken  and  the 
defendant  on  the  occasion  of  the  sale  of  the  same,  although  in  the 
order  of  time  after  the  parties  had  agreed  upon  the  terms  of  the 
sale  as  to  price,  quantity,  and  quality,  and  if  such  arrangement 
was  subsequently  acted  upon  by  said  Crapo  &  Aiken  or  said  Isaac 
W.  Aiken  in  forwarding  the  liquors  to  the  defendant,  the  plaintiff 
was  not  entitled  to  recover  in  this  action. 

"  Thirds  That  if  said  Isaac  W.  Aiken,  after  the  sale  of  said 
liquors  to  the  defendant,  intentionally  aided  the  defendant  in 
evading  said  prohibitory  law  of  this  state  in  respect  to  the  traffic 
in  intoxicating  liquors  in  forwarding  the  liquor  to  the  defendant, 
the  plaintiff  can  not  recover  in  this  action,  even  though  it  was  not 
agreed  between  said  Isaac  W.  Aiken  and  the  defendant  at  the 
time  or  on  the  occasion  of  said  sale  that  he  would  thus  aid  the 
defendant. 

"  Fourthj  That  if  the  jury  should  find  that,  at  the  time  of  the 
purchase  of  said  liquors  by  the  defendant,  the  vendors  had  no 
United  States  internal  revenue  license,  then  the  contract  by  which 
said  liquors  were  sold  to  the  defendant  was  void,  and  the  plaintiff 
could  not  recover  in  this  action." 

The  court  instructed  the  jury  agreeably  to  the  first  and  second 
requests,  but  refused  to  instruct  them  agreeably  to  the  third  and 
fourth  requests ;  and  to  the  refusal  of  the  court  to  charge  the 
jury  agreeably  to  the  third  and  fourth  requests,  the  defendant  ex- 
cepted. In  respect  to  all  other  questions  in  the  case,  the  court 
gave  to  the  jury  such  instructions  as  the  case  called  for,  and  as 
were  satisfactory  to  the  defendant.  The  jury  returned  a  verdict 
in  favor  of  the  plaintiff  for  $1,183.45  as  damages,  and  judgment 
was  rendered  on  said  verdict. 

W.  (7.  Veazet/j  C.  H.  Joyce  and  JE.  Edgerton^  for  the  de- 
fendant. 

I.  The  defendant  was  entitled  to  the  instructions  called  for  in 
the  third  request. 

Firsts  If  the  vendor  of  goods,  sold  in  another  state,  intention- 
ally aid  the  vendee  to  use  the  goods  in  violation  of  the  laws  of 
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this  state,  he  can  not  maintain  an  action  upon  his  contract  in  the 
courts  of  this  state.  Q-aylord  v.  Soragen^  32  Vt,,  110 ;  Territt  et 
al.  V.  BartleU^  21  Vt.,  184 ;  Story  on  the  Conflict  of  Laws,  313, 
§  253  ;  Pellicat  v.  Anffel,  2  Cromp.  Mees.  &  Bosc.,  311 ;  Foster 
V.  Thurston,  11  Cush.  322. 

Second^  Upon  principle  we  were  entitled  to  the  charge  called 
for  in  the  third  request.  Story  on  Conflict  of  Laws,  §  244,  and 
cases  there  cited. 

It  is  well  settled  that  contracts  growing  immediately  out  of  and 
connected  with  an  illegal  transaction,  and  even  new  contracts,  if 
they  are  in  part  connected  with  a  past  illegal  transaction,  and 
grow  immediately  out  of  it,  though  in  themselves  valid,  can  not 
be  enforced.  They  are  considered  as  part  of  the  res  ffestcBj  or 
original  transaction,  and  void.  Story's  Conflict  of  Laws,  §  247 ; 
Armstrong  v.  Toler,  11  Wheaton  261 ;  Canaan  v.  Brice,  3  Bam. 
&  Aid.,  179. 

II.  The  defendant  was  entitled  to  the  instructions  called  for  in 
the  fourth  request.  See  page  152  of  acts  and  resolutions  of  the 
second  session  of  the  thirty-seventh  congress,  §  67,  §  68,  §  69  and 
§  64,  parts  3  and  4.  And  the  amendment  thereto  of  §  64  in  the 
acts  and  resolutions  of  the  third  session  of  the  thirty-seventh  con- 
gress, approved  March  8, 1868,  pages  107, 108,  §  42  and  §  43. 

These  were  the  laws  in  force  on  the  24th  May,  1864,  the  time 
when  the  first  lot  of  liquor  was  purchased. 

The  firm  Crapo  &  Aiken  had  '^  obtained^'  no  license  within  the 
meaning  of  the  statute  on  said  24th  May.  The  question  is,  can 
an  action  be  maintained  by  a  party,  required  by  law  to  have  a 
license  to  carry  on  a  certain  kind  of  business,  upon  a  contract 
made  in  that  business  while  he  has  no  license  7 

It  is  well  settled  that  whatever  is  done  in  contraventicm  of  a 
statute  can  not  be  made  the  subject  matter  of  an  action.  Langtcn 
V.  Hughes,  1  M.  &  L.  593 ;  TerriU  et  al.  v.  BarOeU,  21  Vt., 
188 ;  Buffi/  V.  Gorman,  10  Cush.  45. 

The  only  exception  to  this  rule,  or  apparent  exception,  is  that 
found  in  a  few  old  English  cases  to  this  extent,  viz.:  where  the 
statute  is  enacted  solely  for  obtaining  a  revenue,  and  is  not  pro- 
hibitortf.    In  a  few  such  cases,  it  has  been  held  that  an  action  can 
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be  maintained-  But  that  is  as  far  as  the  exception  has  ever  gone. 
If  the  statute  was  prohibitory,  though  enacted  only  for  revenue, 
the  action  could  not  be  maintained.  This  statute  is  prohibitory  in 
terms  ajid  in  having  a  penalty.  Penalty  implies  prohibition,  and 
the  only  exception  to  this  rule  ever  even  suggested,  is  where  the 
penalty  is  put  into  the  statute  solely  for  the  protection  of  the  rev- 
enue. Neither  of  those  objections  are  now  regarded  as  well 
founded.  Territt  et  al.  v.  Bariiettj  21  Yt.,  184,  and  cases  cited ; 
Bancroft  v.  DumaSy  21  Yt.,  466,  and  cases  cited ;  Buffy  v.  Q-or- 
fmmj  10  Cush.,  45 ;  Oraig  v.  Moj  4  Peters,  410 ;  Armstrong 
V.  Tolar^  11  Wheaton,  298 ;  JExrs,  of  Cambioso  v.  Assiffnees  of 
Moffitj  2  Wash.  0.  C.  R.,  98 ;  Brown's  Legal  Maxims,  486 ; 
Story's  Conflict  of  Laws,  §  257 ;  Cope  v.  Bowlands^  2  Mees.  & 
Wei.,  157  ;  2  Starkie's  Evi.,  87,  note ;  BarOett  v.  Vinor^  Oath., 
486,  cited  in  lOBing.,  107 ;  Foster  v.  Tayhrj  27  E.  0.  L.,  280 ; 
Foster  v.  Thurston,  11  Cush.,  822. 

TT.  IT.  Smithy  Prout  ^  Bunton,  for  the  plaintiff- 
The  refusal  of  the  court  to  charge  as  per  third  request  was 
justified  for  several  reasons.  It  is  the  contract  of  sale  that  is  in- 
volved and  sought  to  be  enforced  in  this  action.  That,  as  we 
have  seen,  was  complete  and  valid.  How  can  any  subsequent 
transaction  aflFect  the  validity  of  said  contracts  of  sale  ?  We  in- 
sist that  whatever  might  have  been  done,  not  referable  to  or  con- 
nected with  said  sales,  was  wholly  immaterial  as  affecting  the 
contracts,  or  the  right  of  the  plaintiff  to  recover  in  this  action. 
Subsequent  aid  to  the  defendant  must  have  been  wholly  voluntary, 
without  purpose  or  benefit  to  the  vendors,  without  connderation 
or  consequences  under  the  law. 

As  a  subsequent  and  independent  transaction,  not  connected 
with  the  contract,  the  vendors  had  the  same  rights  and  subject  to 
the  same  and  no  other  liabilities  as  any  other  person.  And  had  it 
been  in  their  line  of  business,  they  might  even  have  freighted  the 
goods  and  delivered  them  to  the  defendant  at  his  grocery  here, 
and  as  we  insist  only  been  subject,  under  our  liquor  law,  to  the 
penalties  for  furnishing.  Such  subsequent  contract,  if  made  and 
executed  for  the  purpose  of  aiding  the  defendant  to  break  the 
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law,  might  be  void.  But  a  void  contract  will  not  be  allowed  to 
vitiate  a  prior  valid  one,  though  referring  to  the  same  subject 
matter.     Ogden  v.  Barker^  18  Johns.,  87. 

The  evidence  given  by  Aiken  as  to  the  manner  of  procuring  the 
revenue  licenses,  etc.,  was  properly  admitted.  It  does  not  vary 
the  papers,  but  only  shows  the  circumstances  attending  the  pro- 
curing of  them  and  the  occasion  of  their  being  as  they  appear. 

Whether  the  vendors  had  internal  revenue  licenses  is  wholly 
immaterial  between  these  parties.  That  is  a  matter  between  them 
and  the  Government,  a  mere  question  of  internal  revenue.  Deal- 
ings of  parties  and  the  transaction  of  business  are  not  void  for 
want  of  licenses.  It  would  strangely  complicate  the  business  of 
the  country  if  the  validity  of  contracts  and  transactions  depended 
upon  whether  parties,  conducting  the  great  variety  of  business 
carried  on  under  licenses  of  various  kinds,  had  the  proper  and 
valid  permits  from  the  Government.  And  yet  we  insist  that  the 
vendors  had  proper  licenses  at  the  time  of  hoth  sales.  Probably  no 
question  will  be  made  as  to  the  second  sale  on  the  29th  of  August 
1864.  Besides,  the  giving  of  the  notes  was  a  ratification  of  the 
original  contract,  and  a  waiver  of  any  defense  for  want  of  license. 
Pepper  v.  Eaight,  20  Barb.,  429. 

The  opinion  of  the  court  was  delivered  by 

PiERPOiNT,  C.  J.  The  first  question  I  will  consider  arises  upon 
the  fourth  request,  which  was,  "  That  if  the  jury  should  find  that, 
at  the  time  of  the  purchase  of  the  said  liquors  by  the  defendant, 
the  vendors  had  no  United  State  revenue  license,  then  the  contract 
by  which  the  said  liquors  were  sold  to  the  defendant  was  void, 
and  the  plaintiffs  could  not  recover  in  this  action."  The  coonty 
court  refused  to  charge  according  to  this  request.  It  may  be  well 
to  remark  that,  from  the  case,  it  is  apparent  that  there  was  no  in- 
tentional violation  of  the  laws  of  the  United  States  on  the  part  of 
the  plaintiffs.  They  supposed  the  necessary  steps  had  been  taken 
to  comply  with  the  requirements  of  the  law,  and  that  they  were 
in  the  legitimate  and  legal  prosecution  of  their  business.  The  le- 
gal effect  of  what  had  been  done  in  that  respect  upon  this  contract, 
or  their  liability  for  the  penalty,  I  am  not  now  considering.    But 
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conceding  that,  at  the  time  of  the  sale  of  the  property  to  the  de- 
fendant, the  plaintiffs  had  not  obtained  a  license  for  the  prosecu- 
tion of  their  business,  as  required  by  the  laws  of  the  United  States, 
what  is  the  effect  of  the  want  of  such  license  upon  the  contract  of 
sale  ?  Is  the  contract  for  that  reason  void  ?  The  general  princi- 
ple is  every  where  recognized  that  a  contract  made  in  violation  of 
law  is  void,  and  no  action  can  be  maintained  to  enforce  it.  The 
act  of  congress  relating  to  this  subject  provides  that  no  person, 
etc.,  shall  be  engaged  in,  prosecute,  or  carry  on,  either  of  the 
trades  or  occupations  mentioned  in  section  64  of  the  act,  until  he 
or  they  shall  have  obtained  a  license  therefor  in  the  manner  there- 
inafter provided.  It  is  conceded  that  the  occupation  of  the 
plaintiffs,  in  the  prosecution  of  which  the  contract  in  question  was 
entered  into,  was  one  of  those  mentioned  in  section  64. 

The  act  further  provides  for  the  manner  of  procuring  such  li- 
cense, and  the  amount  to  be  paid  therefor.  It  further  provides, 
that  if  any  person  or  persons  shall  exercise  or  carry  on  any  trade, 
etc.,  for  which  a  license  is  required  by  the  act,  without  taking  out 
such  license,  he,  she,  or  they  shall,  for  every  such  offence,  forfeit 
a  penalty  equal  to  three  times  the  amount  of  the  duty  or  sum  of 
money  imposed  for  such  license. 

That  this  act  is  prohibitory,  all  will  agree.  It  is  prohibitory 
in  its  terms,  and  it  is  also  prohibitory  because  it  imposes  a  penalty 
for  its  violation.  All  the  authorities  agree  that  where  the  law 
imposes  a  penalty  for  the  commission  of  an  act,  the  act  is  thereby 
prohibited.  The  law  implies  a  prohibition  from  the  imposition  of 
a  penalty. 

A  distinction  is  often  spoken  of  in  the  books,  both  by  judges  and 
text  writers,  between  a  law  that  forbids  an  act  and  imposes  a  pen- 
alty for  its  commission,  and  a  law  that  imposes  a  penalty  without 
in  terms  forbidding  the  act,  in  respect  to  their  legal  effect.  But  I 
have  seen  no  adjudged  case  where  the  decision  really  turned  upon 
that  distinction.  And  I  confess  I  am  unable  to  see  what  differ- 
ence there  can  be  in  the  legal  effect  of  a  law  that  prohibits  an  act 
and  imposes  a  penalty,  and  a  law  that  imposes  a  penalty  and 
thereby  prohibits  the  act.  The  act  is  prohibited  in  both  cases, 
and  how  the  effect  of  the  prohibition  can  be  influenced  by  the  man- 
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ner  in  which  it  is  created,  I  do  not  understand.  It  may  be  said 
that  where  an  act  of  the  legislature  is  in  terms  prohibitory,  it 
shows  the  intent  of  the  legislature ;  but  I  see  no  reason  why  the 
rule  of  law  should  not  apply  to  law-makers  as  well  as  to  others, 
that  is,  that  all  persons  are  presumed  to  intend  the  legal  effect  of 
what  they  do. 

The  question  recurs :  Was  this  contract  made  in  violation  of 
the  act  of  congress  ?  Or  in  other  words,  did  congress,  by  the  act 
referred  to,  intend  to  prohibit  such  a  transaction,  so  as  to  invali- 
date the  sale  ?  This,  we  think,  must  be  determined  by  the  object, 
intent  and  purpose  of  congress  in  passing  the  law  under  considera- 
tion. Did  congress  intend  that  the  act  should  operate  upon  the 
business  of  community  referred  to,  or  only  upon  the  persons  that 
should  engage  in  the  business  ?  It  was  manifestly  not  the  inten- 
tion of  congress,  by  the  enactment  referred  to,  to  make  any  kind 
of  business  illegal,  or  to  prohibit  it.  The  purpose  was  not  to  di- 
minish, restrain,  control,  or  regulate  business.  The  transaction 
of  all  kinds  of  business  was  just  as  legal  after  the  passage  of  the 
law  as  before.  The  law  is  strictly  a  revenue  law,  tiie  sole  object 
being  to  get  money  into  the  treasury,  and  that  is  accomplished  by 
requiring  all  persons  that  engage  in  certain  kinds  of  business  to 
contribute  a  certain  amount  towards  paying  the  liabilities  of  the 
government.  Its  object  is  to  raise  money,  and  not  to  regulate  the 
business  of  the  country.  If  a  man  engages  in  the  kind  of  busi- 
ness referred  to,  he  is  engaged  in  a  legal  business,  whether  he  has 
a  license  or  not.  If  he  has  no  license,  he  has  no  legal  right  to  do 
it,  and  subjects  himself  to  the  penalty.  The  law,  we  think,  waa 
intended  to  operate  upon  the  person,  and  not  upon  the  business. 
K  the  object  of  the  law  had  been  to  prohibit  certain  kinds  of  bus- 
iness, or  to  regulate  it,  with  a  view  to  its  effect  upon  public  m<»v 
als  or  public  security,  by  limiting  it  in  its  extent,  or  the  place 
where  it  is  to  be  carried  on,  or  the  persons  who  shall  conduct  it, 
or  otherwise,  in  all  such  cases  the  law  operates  upon  the  business 
as  well  as  the  person ;  revenue  mainly  in  such  cases  is  not  the 
object,  it  is  only  incidental,  or  the  means  by  which  the  law  regOr 
lates  and  controls  the  business.    The  act  in  question  imposes  no 
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restrictions  upon  the  business ;  all  are  at  liberty  to  engage  therein 
where,  and  when,  and  to  any  extent  they  choose,  upon  paying  for 
the  license. 

The  case  of  Smith  y.  Mawhood^  14  Mees.  &  Wels.,ji52,  is  in  point. 
In  that  case  the  action  was  brought  to  recover  the  price  of  to- 
bacco sold.  The  act  of  parliament  required  that  all  dealers  in 
tbbacco  should  have  a  license  and  put  their  names  over  the  door 
of  their  place  of  business,  or  forfeit  a  penalty.  The  act  had  not 
been  complied  with.  Pabk,  B.,  said:  "Looking  at  the  act  of 
parliament,  I  think  its  object  was  not  to  vitiate  the  contract  itself, 
but  only  to  impose  a  penalty  on  the  party  oflFending,  for  the  pur- 
pose of  the  revenue."  Aldebson,  B.,  says :  "  Does  the  legisla- 
ture mean  to  prohibit  the  act  done,  or  not  ?  If  it  does,  whether 
for  the  purposes  of  revenue  or  not,  then  the  doing  of  the  act  is  a 
breach  of  the  law.  But  here  the  legislature  has  merely  said  that 
when  the  party  carries  on  the  trade,  etc.,  he  shall  be  liable  to  a 
certain  penalty  unless  he  complies  with  the  requirement  of  the 
law.  He  is  liable  to  the  penalty,  therefore,  by  carrying  on  the 
trade,  if  the  requisites  are  not  complied  with.  And  there  is  no 
addition  to  his  criminality  if  he  makes  fifty  contracts  for  the  sale 
of  tobacco  in  such  a  house.  It  seems  to  me,  therefore,  that  there 
is  nothing  in  the  act  to  prohibit  every  act  of  sale,  but  that  its  only 
effect  is  to  impose  a  penalty  for  the  purpose  of  the  revenue,  on 
the  carrjdng  on  of  the  trade  without  complying  with  its  requi- 
sites." 

In  Johnsanv.  Sudsonj  as  referred  to  in  Story's  Conf.  of  Laws, 
748,  where  a  person  sold  tobacco  without  previously  complying 
with  the  statute  regulations  as  to  obtaining  a  license,  it  was  held 
that  he  could  sue  the  vendee  for  the  price,  since  the  contract  of 
sale  was  wholly  independent,  and  collateral  to  the  illegality. 

In  Wetherell  v.  JoneSj  it  is  said  where  a  contract  which  a 
plaintiff  seeks  to  enforce  is  expressly  or  impliedly  forbidden  by 
the  statute  or  common  law,  no  court  will  lend  its  assistance  to 
give  it  effect.  But  where  the  consideration  and  the  matter  to  be 
performed  are  both  legal,  we  are  not  aware  that  a  plaintiff  has 
ever  been  precluded  from  recovering  by  an  infringement  of  the 
law  not  contemplated  by  the  contract  in  the  performance  of  some- 
thing to  be  done  on  his  part. 
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We  think  this  case  is  distinguishable  from  those  relied  upon  by 
the  counsel  for  the  defendant,  by  the  fact  that  in  those  cases  the 
laws,  that  were  held  to  render  the  contracts  void  that  were  sought 
to  be  enforced,  were  enacted  for  the  express  purpose  of  prohibit- 
ing or  regulating  the  business  in  the  course  of  which  the  transac- 
tions under  consideration  arose,  and  in  the  disposition  of  which 
no  question  like  the  present  was  involved. 

This  view  renders  it  unnecessary  for  us  to  consider  the  effect 
of  the  fact  that  such  part  of  the  property  as  was  delivered  be- 
fore the  plaintiffs  obtained  their  license  was  paid  for  on  its  deliv- 
ery, and  that  the  balance  was  received  by  the  defendant  after  the 
plaintiffs  had  obtained  their  license,  and  had  a  legal  right  to 
prosecute  their  business  without  incurring  a  penalty,  or  the  fact 
that  after  the  whole  had  been  delivered  the  notes  now  in  suit  were 
executed  upon  a  general  settlement  of  their  accounts. 

We  think  the  defendant  was  not  entitled  to  the  charge  asked 
for  in  the  fourth  request. 

The  defendant  in  the  third  request  asks  the  court  to  charge 
the  jury  "  that  if  the  plaintiffs,  after  the  sale  of  said  liquors  to 
the  defendant,  intentionally  aided  the  defendant  in  evading  the 
prohibitory  law  of  this  state  in  respect  to  the  traffic  in  intoxicat- 
ing liquors,  in  forwarding  the  liquor  to  the  defendant,  the  plaintifis 
can  not  recover  in  this  action,  even  though  it  was  not  agreed  be- 
tween said  plaintiff  and  the  defendant,  at  the  time  or  on  the  oc- 
casion of  the  sale,  that  he  would  thus  aid  the  defendant." 

The  evidence  on  the  part  of  the  defendant  tended  to  show  that, 
at  the  time  of  the  sale  of  the  liquors,  the  plaintiff  was  informed 
by  the  defendant  of  the  existence  of  the  prohibitory  law  of  Ver- 
mont, and  that  the  defendant  was  purchasing  the  liquor  for  the 
purpose  of  selling  it  in  violation  of  the  law,  and  that  he  could 
not  have  the  liquor  come  all  at  once  to  him,  or  have  it  directed  to 
him  openly,  without  risk  of  seizure,  and  that  the  plaintiff  agreed 
to  send  the  liquor  to  him  in  a  concealed  or  disguised  form,  so  as 
to  avoid  seizure,  and  that  in  pursuance  of  said  agreement  he  did 
so  send  it.  This  the  plaintiff  denies,  but  he  does  not  deny  that 
the  defendant  requested  him  to  send  the  liquor  forward  in  small 
quantities,  and  that  he  agreed  to  do  so ;  he  does  not  deny  ih&t  be 
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knew  of  the  prohibitory  law  of  this  state,  although  he  denies  that 
the  defendant  told  him  of  it.  Now  if  the  plaintiff  afterward,  in 
the  execution  of  the  contract  as  originally  made,  in  delivering 
the  property  in  small  quantities  for  the  purpose  and  with  the  in- 
tent to  enable  the  defendant  to  evade  and  violate  the  prohibitory 
law  of  this  state,  puts  up  and  forwards  the  liquor  in  a  concealed 
or  disguised  form  calculated  to  accomplish  that  object,  he  thereby 
renders  invalid  the  original  contract  so  that  he  can  not  recover 
upon  it.  Such  act  on  the  part  of  the  plaintiff  is  not  a  separate 
transaction,  disconnected  from  the  original  contract,  but  is  imme- 
diately and  directly  connected  with  it.  It  is  done  in  carrying  out 
and  executing  the  contract,  and  when  in  the  act  of  forwarding 
and  delivering  the  property  as  required  by  that  contract.  Story 
in  his  work  on  Contracts,  section  626,  says :  "If  the  vendor  pack 
goods  in  a  particular  manner  by  order  of  the  buyer,  with  the 
knowledge  that  they  are  to  be  smuggled,  and  for  the  purpose  of 
affording  facility  for  smuggling,  the  contract  is  wholly  void." 

This  principle  is  expressly  decided  in  Qaylord  v.  Soragen^  32 
Vt.,  110.  Aldis,  J.,  says :  "Although  mere  knowledge  of  the  un- 
lawful intent  of  the  vendee  by  the  vendor  will  not  bar  him  from 
enforcing  his  contract  to  recover  for  the  goods  in  our  courts,  yet 
it  is  well  settled  that  if  he  in  any  way  aid  the  vendee  in  his  un- 
lawful design  to  violate  our  law,  such  participation  in  the  illegal 
enterprise  will  disqualify  him  from  maintaining  an  action  on  his 
contract  in  this  state.  The  participation  by  the  vendor  must  be 
active  to  some  extent,  he  must  do  something,  though  indirectly, 
in  furtherance  of  the  design  of  the  vendee  to  violate  our  laws. 
Mere  omission  to  act  is  not  enough,  but  positive  acts  in  aid  of  the 
unlawful  purpose,  however  slight,  are  suflftcient." 

But  it  is  said  that  under  the  charge  of  the  court  below  as  given, 
the  jury  must  have  found  that,  at  the  time  of  the  sale  as  originally 
made,  there  was  no  agreement  that  the  liquor  should  be  sent  for- 
ward in  a  concealed  form  for  an  unlawful  pui-pose,  and  that  a 
subsequent  arrangement  to  that  effect  woidd  not  vitiate  the  con- 
tract. Suppose  the  contract,  as  at  first  concluded,  had  been  re- 
duced to  writing,  signed  by  the  parties,  and  nothing  said  about 
the  manner  of  its  being  forwarded ;  the  next  day  they  arrange 


670  RUTLAND  COUNTY, 

Leach  v.  FranoiB  et  al.»  and  FranoiB  v.  Leaoh  et  al. 

as  to  the  manner  of  its  being  sent  on,*  and  thereupon  make  a  mem- 
orandmn  at  the  bottom  of  the  writing,  in  these  words :  "  The 
above  mentioned  liquor  to  be  forwarded  in  small  quantities,  as 
ordered,  in  a  concealed  or  disguised  form,  and  under  false  marks, 
so  as  to  enable  the  purchaser  to  evade  the  prohibitory  law  of 
Vermont,"  and  sign  it.  Would  not  such  memorandum  modify 
the  original  contract  ?  in  fact,  become  a  part  of  it  ?  Would  any 
pleader  dare  to  bring  an  action  upon  it  without  embracing  that 
memorandum  as  a  part  of  it  ?  And  we  think  it  would  require  quite 
as  much  courage  to  include  it,  for  no  intelligent  lawyer  could  hope 
to  stand  in  court  a  moment  on  such  a  paper ;  and  yet  the  writing 
adds  nothing  to  the  nature  of  the  transaction ;  it  only  enables  us 
to  look  at  it  all  at  once,  which  is  not  so  easily  done  when  you 
have  to  take  the  story  from  the  mouths  of  witnesses. 

As  the  defendant's  evidence  tended  to  show  that  some  arrange- 
ment of  the  kind  referred  to  was  entered  into  and  acted  upon  by 
the  plaintiflFs,  we  think  the  defendant  was  entitled  to  the  charge 
asked  for  in  the  third  request. 

Judgment  reversed  and  case  remanded. 


Casper  L.  Leach  v.  Hiram  Francis  and  Merritt  F.  Wood,  apt.* 

Hiram  Francis  v.  Casper  L.  Leach  and  Joel  Clemons,  apts.* 

Trespass.     Officer.     Authorized    Person.     Service    of  Process. 

Resistance. 

The  law  la  perftotly  well  settled  in  this  state  that  to  render  a  sale  of  property  void 
as  to  oreditois,  both  the  vendor  and  vendee  most  participate  in  the  intent  to  de> 
lay  the  oreditors  of  the  vendor,  at  least  to  the  extent  of  the  veDdee'g  haviag 
knowledg:e  of  such  intent  on  the  part  of  the  vendor. 

A  person  speciaUy  authorised  to  serve  prooess  has  no  authority  ezoept  that  oonftrred 
by  his  deputation;  he  is  entitled  to  and  can  claim  no  respect,  oonsideration  or  obedi- 
ence by  reason  of  his  being  in  a  public  position  until  he  makes  his  authoittar 
known,  or  until  it  it  known  to  thoee  with  whom  he  is  dealing}  and  until  tiMB  the 
owner  of  property,  which  the  authorized  person  is  undertaking  to  attach  and  earrj 
away,  may  treat  him  as  a  mere  trespasser  and  protect  it  against  him.  But  if  he 
resist,  having  such  knowledge,  and  the  authorised  person  is  ii^ored  by  him,  ho  is 
liable  in  an  action  of  trespass  for  an  assault  and  battery. 

*Heaid  at  the  January  tenn,  1868. 
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L,  an  officer,  accompanied  by  G,  the  ezecation  creditor,  had  attempted  to  levy  upon 
a  mare  which  F,  the  debtor,  had  sold  to  W  and  had  been  resisted  by  F  and  W 
and  the  mare  escaped  daring  the  aifray,  and  afterward  W  mounted  her  and  rode 
off.  L  then  directed  C  to  take  hold  of  F  and  hold  him  while  he  went  after  W  and 
the  mare,  which  C  did.  tfe/tf,  that,  as  the  execution  did  not  run  against  Fs  body 
and  as  he  did  not  interfere  or  threaten  to  interfere  with  L's  going  after  the  mare, 
this  Imprisonment  of  F  was  a  trespass,  and  having  been  done  by  G  by  L's  direc- 
tion, both  were  liable  for  it  ^ 

Both  actions  were  actions  of  trespass  for  an  assault  and  bat- 
tery, and  were  originally  commenced  before  a  justice  of  the  peace 
and  came  to  the  county  court  on  the  appeal  of  the  defendants  in 
each  case.  At  the  September  term,  1865,  both  cases  were  referred 
to  the  determination  of  a  referee.  At  the  March  term,  1866,  the 
referee  returned  and  filed  his  report,  and  in  the  case  of  Francis  v. 
Leach  and  ClemonSj  the  plaintiff  filed  exceptions  to  the  report, 
and  in  the  case  of  Leach  v.  Francis  and  Wood,  the  defendants 
filed  exceptions.  On  the  hearing  upon  the  report  and  exceptions 
at  the  March  term,  1866,  Kellogg,  J.,  presiding,  the  court  over- 
ruled the  exceptions  in  the  case  of  Francis  v.  Leach  aud  ClemoTiSj 
and  rendered  judgment  for  the  defendants,  to  which  decision  and 
judgment  the  plaintiff  excepted.  And  in  the  case  of  Leach  v. 
Francis  and  Wood,  the  court  overruled  the  exceptions  and  ren- 
dered judgment  for  the  plaintiff  to  recover  ten  dollars  for  his 
damages,  to  which  decision  and  judgment  the  defendants  excepted. 

Both  causes  were  tried  together  by  the  referee,  and  upon  the 
same  facts  and  evidence,  which  were  embraced  in  one  report, 
which  was  as  follows : 

"  On  the  8th  day  of  May,  1863,  Casper  L.  Leach  was  author- 
ized to  serve  an  execution  herewith  returned  in  favor  of  Joel 
Clemens  v.  Hiram  Francis,  and  by  direction  of  the  plaintiff's  at- 
torney in  said  execution  he  went  to  Wells  and  there  found  Francis 
in  the  field  and  informed  him  that  he  had  said  execution  and  de- 
manded the  pay  thereon.  The  said  Francis  neglecting  and  refus- 
ing to  pay  the  same,  said  Leach  informed  said  Francis  that  he 
was  directed  to  take  and  should  levy  upon  a  certain  mare  of  the 
defendant  Francis,  and  said  Francis  replied  that  the  mare  had 
been  taken  from  the  place  for  the  last  time  upon  a  writ  of  execu- 
tion, and  that  said  Leach  could  not  take  her ;  said  Leach  proposed 
to  Francis  to  give  him  a  receipt  for  property  and  to  give  him  time 
to  procure  one,  which  was  declined  by  Francis,  but  said  Francis 
did  offer  to  turn  out  sheep  of  suflBcient  value  to  secure  said  execu« 
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tion,  which  said  Leach  declined  to  take  and  proceeded  to  take 
said  mare,  and  started  in  the  direction  where  the  mare  was  stand- 
ing, (which  was  in  the  field  within  a  short  distance  of  the  place 
where  the  parties  were,)  and  Francis  started  at  the  same  time 
toward  the  mare  and  arrived  there  first  and  took  oflF  the  harness 
and  drove  her  oflF  out  of  the  lot  and  to  the  barn  of  one  Wood  at 
a  distance  of  about  half  a  mile  from  the  place  where  the  mare 
was  at  the  time  Leach  started  after  her. 

Leach  then  called  upon  Joel  Clemons,  the  creditor  in  said  execu- 
tion, to  assist  him  in  securing  said  mare,  and  they  immediately 
proceeded  to  the  bam  of  said  Wood,  and  on  their  arrival  there, 
found  said  mare  in  the  barn,  and  Merritt  Wood,  one  of  the  de- 
fendants in  the  suit  Leach  v.  Francis  et  al.,  in  the  act  of  giving 
her  some  hay ;  Francis  was  at  the  same  time  in  the  rear  of  the 
barn  within  hearing ;  Leach  was  about  to  take  said  mare,  and  so 
informed  Wood ;  Wood  then  informed  him  that  she  was  his  prop- 
erty, and  he  must  not  take  her.  Leach  told  him,  Wood,  that  if 
he  owned  the  mare  he  had  a  legal  remedy  and  he  had  better  give 
her  up  and  make  his  claim,  at  law ;  but  Wood  declined  to  give 
her  up,  and  called  in  Francis.  At  the  time  Wood  had  his  halter 
on  the  mare,  and  Leach  and  Clemons  had  another  halter  with 
them.  Leach  went  toward  the  mare  and  was  in  the  act  of  taking 
her,  when  Wood  and  Francis  interferred  to  prevent  him.  Wood 
told  Leach  that  he  must  not  take  his  halter,  and  Leach  replied 
thst  he  would  cut  it  ofi^  or  take  it  off;  when  about  to  cut  or  re- 
move the  halter,  a  scuffle  ensued,  in  which  all  the  parties  were 
engaged,  not  in  assaulting  each  other,  but  in  seizing  hold  of  the 
mare  both  around  her  neck  and  by  the  halter.  Leach  got  off 
Wood's  halter  and  put  on  his,  and  Wood  and  Francis  got  off 
Leach's  or  demons'  halter.  In  the  act  of  taking  Leach's  halter 
out  of  his  hand,  Francis  slightly  broke  the  skin  on  Leach's  hand, 
but  the  injury  was  trifling.  Before  the  mare  left  the  bam.  Leach 
directed  Clemons  to  take  hold  of  Francis  and  hold  him,  which  he 
did.  In  the  scuffle  both  halters  were  removed  from  the  marc  and 
she  left  the  barn  and  went  out  into  the  meadow  and  to  a  gate  by 
the  highway,  where  the  parties  overtook  her,  and  a  further  strug- 
gle ensued ;  and  the  gate  was  opened  and  Wood  jumped  upon  the 
mare's  back  and  rode  her  into  Francis'  lot.  On  the  way  there 
and  in  the  highway,  Francis,  Leach  and  Clemons  were  together, 
and  Leach  directed  Clemons  to  take  hold  of  Francis  and  hold 
him  there  till  he  went  up  into  the  lot  to  get  the  mare,  and  Clem- 
ons did  so,  using  no  more  force  than  was  judged  necessary  for 
that  purpose.  Leach  went  into  the  lot  where  Wood  was  with  the 
mare,  and  after  a  conversation  between  them.  Wood  gave  up  the 
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mare  to  Leach,  and  they  returned  together.  Francis  was  re- 
leased. Leach  took  another  colt  from  the  barn  of  Francis,  and 
took  them  to  a  place  of  safe-keeping.  It  appeared  in  evidence 
that  when  the  mare  went  to  Wood's  bam,  Francis,  upon  his  arrl- 
Yal  at  the  barn,  made  a  trade  with  Wood,  to  trade  off  the  mare 
to  him  for  a  colt  Wood  had  there  using  and  a  note  against  a  third 
person,  which  note  was  not  delivered  to  Francis.  The  mare  was 
put  into  the  bam  by  Wood,  and  Francis,  at  the  time  of  the  arrival 
of  Leach  and  Glemons,  was  at  the  place  where  the  horse  he 
traded  for  was,  and  was  about  taking  the  colt  out  of  the  team.  I 
do  not  find  this  to  have  been  a  bona  fide  trade  on  the  part  of 
Francis,  but  there  was  no  evidence  to  show  that  Wood  knew  of 
the  attempted  attachment  at  the  time  the  trade  was  made,  but  the 
testimony  before  me  was  that  he  knew  nothing  of  it.  There  was 
evidence  tending  to  show  that  Leach,  up  in  the  lot,  where  he  took 
the  mare  from  Wood,  agreed  in  case  he.  Wood,  would  give  up 
the  mare,  it  should  settle  the  whole  matter ;  but  this  evidence  was 
contradicted,  and  from  all  the  evidence  in  the  case  I  do  not  find 
such  settlement.  If  from  the  foregoing  facts,  Leach  and  his  as- 
sistant Glemons,  were  acting  under  legal  authority,  and  entitled 
to  the  rights  and  protection  of  a  proper  legal  officer,  I  find  that 
the  defendants  Francis  and  Wood  are  guilty,  and  find  for  the 
plaintiff  Leach  to  recover  the  sum  of  ten  dollars  damages  and  his 
cost,  in  said  suit  of  Leach  v.  Francis  and  Wood ;  but  if  said  Leach 
and  Clemens  are  not  entitled  to  such  protection,  then  I  find  for 
the  defendants  Francis  and  Woo^^to  recover  their  cost.  And  in 
the  case  of  Francis  v.  Leach  and  demons,  if  the  defendants  were 
acting  under  proper  legal  authority,  I  find  for  the  defendants  to 
recover  their  costs,  otherwise  I  find  for  the  plaintiff  to  recover  the 
sum  of  ten  dollars  damages  and  his  cost." 

The  following  exceptions  to  the  report  were  filed  in  both  cases : 

1.  Because  it  was  and  is  a  material  question  as  to  whether  said 
Joel  demons  used  an  excess  of  force  upon  the  person  of  said 
Francis,  at  the  time  said  Leach  was  in  pursuit  of  said  mare,  as 
mentioned  in  said  report,  and  the  referee  has  failed  to  find  the 
same  in  any  other  way  than  the  statement  in  said  report,  that  the 
said  demons  "  used  no  more  force  than  was  judged  necessary," 
etc. 

2.  Because  in  other  respects  said  report  is  insufficient,  un- 
certain and  informal. 

C.  O,  Deivey^  for  Francis,  plaintiff,  and  for  Francis  and  Wood, 
defendants. 
43 
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J.  B,  Bromley^  for  Leach,  plaintiff,  and  for  Leach  and  Clcmons 
defendants. 

The  opinion  of  the  court  was  delivered  by 

PiERPOiNT,  C.  J.  The  questions  involved  arise  upon  the  re- 
port of  a  referee. 

The  first  question  that  naturally  arises  is,  whether  the  mare,  that 
was  the  subject  of  the  controversy  between  the  parties,  became 
the  property  of  Wood  as  the  result  of  the  sale  to  him  by  Francis, 
as  against  the  creditors  of  Francis.  The  referee  finds  that  Francis 
made  the  sale  to  keep  the  mare  from  being  attached ;  but  he  also 
finds  that  Wood  purchased  the  mare  without  any  knowledge  of 
the  object  of  Francis,  and  in  good  faith.  The  law  is  perfectly 
well  settled  in  this  state,  that  to  render  a  sale  of  property  void  as 
to  creditors,  both  the  vendor  and  vendee  must  participate  in  the 
intent  to  delay  the  creditors  of  the  vendor,  at  least  to  the  extent 
of  the  vendee's  having  knowledge  of  such  intent  on  the  part  of 
the  vendor.  This  being  so,  we  think,  upon  the  facts  reported, 
the  mare  became  the  property  of  Wood,  both  as  against  Wood 
and  his  creditors.  Wood  being  in  the  possession  of  her. 

Wood  being  the  owner  of  the  mare,  had  the  legal  right  to 
protect  his  property  against  any  person  that  had  no  legal  author- 
ity to  take  her  from  him.  Leach,  the  plaintiff,  had  an  execution 
against  Francis,  on  which  he  was  seeking  to  attach  the  mare  ;  he 
was  not  a  public  officer,  but  was  specially  authorized  to  serve  said 
execution;  he  had  no  authority  except  that  conferred  by  such 
deputation ;  he  was  entitled  to  no  respect,  consideration  or  obe- 
dience by  reason  of  his  being  in  any  public  position ;  he  could 
claim  nothing  in  this  respect  until  he  made  his  authority  known, 
or  until  it  was  known  to  those  with  whom  he  was  dealing.  In 
attempting  to  take  possession  of  the  mare,  when  Wood  informed 
him  that  the  beast  was  his  property  and  manifested  a  disposition 
to  defend  it,  if  he  would  avail  himself  of  the  immunities  that  at- 
tach to  public  officers  in  the  execution  of  process,  he  should  at 
once  have  made  known  his  authority,  and  that  he  was  acting  un- 
der it ;  until  he  did  this,'  Wood  had  the  right  to  treat  him  as  a 
mere  trespasser,  and  to  protect  his  property  against  him.     See 
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Williams,  C.  J.,  in  Burton  v.  Wilkinson^  18  Vt.,  186.  Again,  it 
does  not  appear  from  the  report  that  the  plaintiflF  sustained  the 
slightest  injury  at  the  hands  of  Wood.  If  the  plaintiflF  was 
injured  by  Francis,  Wood  is  not  responsible  for  it,  as  he.  Wood, 
was  only  doing  what  he  had  a  legal  right  to  do,  being  ignorant 
of  the  plaintiflF 's  authority. 

•  In  respect  to  Francis  the  case  is  diflFerent.  He  knew  that  the 
plaintiflF  was  acting  under  authority ;  he  knew  he  had  no  right, 
even  under  Wood,  to  resist  the  plaintiflF  in  taking  the  property ; 
ho  knew  that  the  plaintiflF  had  the  execution  and  was  authorized 
to  serve  it.  Wood  can  justify  himself  for  the  acts  of  Francis, 
though  done  by  his  directions,  on  the  ground  of  ignorance  of  the 
plaintiflF's  authority ;  but  Francis,  knowing  of  the  plaintiflF 's  au- 
thority, can  not  justify  under  Wood  on  the  same  ground.  As  it 
appears  that  in  the  aflFray  the  plaintiflF  sustained  some  slight  in- 
jury at  the  hands  of  Francis,  he  is  entitled  to  a  judgment  against 
him  therefor. 

The  result  is,  the  judgment  in  this  case  is  reversed,  and  judg- 
ment entered  for  the  plaintiflF  against  Francis  for  the  sum  reported 
by  the  referee  and  costs,  and  judgment  in  favor  of  Wood  against 
the  plaintiflF  for  his  costs. 

In  Francis  v.  Leach  and  demons^  heard  at  the  same  time  and 
upon  the  same  report  as  to  facts,  it  appears  that  during  the  af- 
fray in  the  barn  the  mare  escaped.  Wood  afterward  got  on  to 
her  and  rode  oflF.  Leach  directed  demons  to  take  hold  of  Fran- 
cis and  hold  him  while  he  went  after  Wood  and  the  mare ;  this 
demons  did.  We  can  see  no  reason  or  excuse  for  this  act.  It 
does  not  appear  that  Francis  interfered  with  Leach's  going  after 
the  mare,  or  attempted  to,  or  threatened  to.  Why  he  should  have 
thought  it  necessary  to  imprison  Francis  while  he  went  after  the 
mare  I  do  not  see.  His  execution  did  not  run  against  Francis's 
body.  This  act  was  a  trespass,  and  having  been  done  by  demons 
by  Leach's  directions,  both  are  liable  for  it. 

In  this  case  the  judgment  of  the  county  court  is  reversed,  and 
judgment  for  the  plaintiflF  for  the  amount  reported  by  the  referee 
and  costs. 
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Sheldon  Edgerton  v.  J.  H.  C.  Hodge. 

Contract,     Statute  of  Frauds. 

Where  parties  in  making  a  contract  omit  to  do  what  the  statute  of  Ihuids  reqoine  to 
be  done  to  make  a  valid  contract,  it  requires  the  consent  of  both  parties  to  supply 
the  ihln^  omitted. 

On  the  30th  of  June,  A  bargained  with  B  for  his  cheese,  amounting  to  over  forty  dol- 
lars, but  nothing  was  done  to  bind  the  bargain.  The  next  day  B  wrote  to  Ai  "I 
shall  stand  to  it,"  (aHnding  to  the  contract,}  *'  but  shall  want  you  to  pay  me  fifty 
dollars  to  bind  it.''  The  day  following,  July  2,  A  enclosed  fifty  dollars  in  a  letter 
and  sent  it  by  mail  to  B,  ^whioh  he  reoeived  on  the  8th,  and  immediately  retoned 
it  to  A.  Held,  that  B  bad  a  right  to  decline  to  receive  the  money,  and  by  so  do* 
ing  left  the  contract  Void  under  the  statute  of  frauds. 

Assumpsit,  which  was  referred  to  a  referee,  who  reported : 

"  That  on  the  30th  day  of  June^  1864,  the  parties  made  an 
agreement  by  parol,  by  which  the  defendant  agreed  to  sell  to  the 
plaintiff  what  new  milk  cheese  he  then  had  on  hand,  and  unsold, 
amounting  to  975  lbs.,  and  the  new  milk  cheese  he  should  make 
thereafter  during  the  season,  and  the  plaintiff  agreed  to  pay  the 
defendant  therefor  at  the  rate  of  fifteen  and  a  half  cents  per  pound, 
and  every  tw^enty  days  thereafter  agreed  to  call  at  the  defendant's 
house  in  Dorset,  select  such  cheese  a's  would  be  fit  for  market,  at- 
tend its  weight  there,  and  pay  the  defendant  for  the  cheese  so  se- 
lected and  weighed,  and  then  the  defendant  was  to  deliver  the 
same  to  the  plaintiff  at  the  railroad  depot  in  Manchester.  The 
day  after  the  above  agreement  wa^made,  the  defendant,  by  his 
son,  Albert  Hodge,  wrote  and  sent  by  mail  a  letter  to  the  plaintiff 
(a  copy  of  which  is  annexed,  dated  July  1, 1864,)  depositing  the 
same  at  the  post  ofSce  in  East  Rupert,  and  directed  to  the  plaintiff 
at  Pawlet,  and  received  by  him  by  mail  on  the  same  day.  The 
next  day,  after  the  return  mail  from  Pawlet  to  East  Rupert  had 
gone  out,  it  being  on  Saturday,  the  plaintiff  enclosed  in  a  letter, 
directed^  to  the  defendant,  at  Ea§t  Rupert,  and  left  it  in  the  post 
office  at  Pawlet,  to  be  carried  "Uy  mail  to  the  defendant,  the  sam 
of  fifty  dollars.  (A  copy  of  plaintiff's  letter  is  hereunto  annexed, 
and  the  envelope  enclosing  the  fifty  dollars  is  postmarked  *  Pawlet, 
July  4.')  This  letter  of  the  plaintiff  was,  on  the  8th  day  of  July, 
1864,  handed  to  the  said  Albert  Hodge,  by  the  postmaster  of  East 
Rupert,  and  it  was  on  tlie  same  day  carried  by  him  to  the  de- 
fendant, opened  by  the  said  Albert,  the  fifty  dollars  refused  to  be 
received  by  the  defendant,  and  the  letter  of  the  plaintiff,  with  the 
fifty  dollars,  and  the  envelope  enclosing  them,  were,  by  mail,  re- 
turned to  the  plaintift",  witli  no  communication  accompanying  them 
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from  the  defendant.  The  plaintiff  received  the  so  enclosed  wrap- 
per, money  and  letter,  on  the  9th  of  July,  1864,  and  kept  the  same 
iSfly  dollars  for  six  months  thereafter.  A  daily  mail  is  earned 
between  the  postoffices  of  Pawlet  and  East  Rupert,  a  distance  of  . 
six  miles.  On  the  20th  day  of  July,  1864,  the  plaintiff  sent  word 
to  the  defendant  to  deliver  what  cheese  he  had  fit  for  market  to 
the  depot  in  Manchester.  The  defendant  replied  lib  the  messenger 
that  he  had  no  cheese  for  the  plaintiff.  No  other  communication 
ever  took  place  between  the  parties  in  regard  to  the  cheese  after 
the  return  of  the  money  as  above  stated  until  this  suit  was  brought. 
The  defendant  sold  all  his  cheese  to  other  parties,  making  his  first 
sale  on  the  26th  day  of  July,  1864. 

"  If  the  court  shall  be  of  opinion  that  from  the  foregoing  facts 
the  plaintiff  is  entitled  to  recover,  and  that  the  i-ule  of  damages 
should  be  the  New  York  market  price  for  cheese  for  the  season  of 
1864,  deducting  freight  and  commission,  then  I  find  due  the 
plaintiff  $411.01.  If  the  current  price  in  the  country,  paid  by 
purchasers  and  sent  by  them  to  market,  is  to  be  the  rule,  then  T 
\find  due  the  plaintiff  the  sum  of  $306.32." 

«  Dorset,  July  1st,  1864. 
"  Mr.  Edgerton  : 

"  Sir : — ^According  to  our  talk  yesterday  you  bought  my  cheese 
for  the  season.  I  shall  stand  to  it,  but  shall  want  you  to  pay  me 
fifty  dollars  to  bind  it.  I  spose  there  is  nothing  holding  unless 
there  is  money  paid.  I  do  not  wish  you  to  think  I  wish  to  fly 
from  letting  you  have  it  so  that  it  is  sure.  I  will  pay  you  interest 
on  the  money  until  the  last  cheese  is  delivered. 

\  "  Yours  in  haste, 

"  J.  H.  C.  Hodge, 
"per  A.  H." 

/  "  Pawlet,  July  2,  1864. 

"  Mr.  Ho^GE :  , 

"  Dear  Sir : — ^I  enclose  you  fifty  dollars  to  apply  on  your  dairy 
of  cheese  as  you  proposed. 

"  Yours,  truly, 

"  S.  Edgerton." 

The  court,  at  the  March  term,  1868,  Pierpoint,  C.  J.,  presid- 
ing, rendered  judgment  on  the  report  that  the  plaintiff  recover  of 
the  defendant  the  smaller  sum  reported  by  the  referee,  and  for  his 
costs,  to  which  the  defendant  excepted. 
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Edgerton  ^  Nicholson^  and  J.  B.  Bromley ^  for  the  defendant. 
Fayette  Potter^  for  the  plaintiff. 

The  opinion  of  the  court  was  delivered  by 

Wilson,  J.  The  parol  agreement,  entered  into  by  the  parties, 
June  30th,  being  for  the  sale  of  goods,  wares  and  merchandise 
for  the  price  of  forty  dollars  and  more,  is  within  the  statute  of 
frauds,  and  inoperative,  unless  taken  out  of  the  statute  by  the  sub- 
sequent acts  of  the  parties.  It  is  claimed  by  the  plaintiff  that  the 
defendant's  letter  under  date  of  July  1st,  and  the  depositing  of  tfie 
plaintiff's  letter  vrith  the  fifty  dollars  in  the  postoflBce  on  the  2d 
of  that  month,  constitute  a  payment  of  part  of  the  purchase  money 
within  the  meaning  of  the  statute.  It  will  be  observed  that  when 
those  letters  were  written,  no  binding  agi^eement  had  been  con- 
cluded. The  defendant,  in  his  letter  of  July  1st,  says :  "  Accord- 
ing to  our  talk  yesterday,  you  bought  my  cheese  for  the  season. 
I  shall  stand  to  it,  but  shall  want  fifty  dollars  to  bind  it."  By  that 
letter  the  plaintiff  was  notified  that  he  could  make  the  bargain 
binding  upon  himself  as  well  as  the  defendant,  by  paying  to  the 
defendant  the  sum  demanded  for  that  purpose.  The  plaintiff  on 
the  2d  day  of  July  enclosed  fifty  dollars  in  u  ^etter,  directed  to 
the  defendant  and  deposited  it  in  the  postof... ; ,  which  letter  was 
delivered  to  the  defendant  on  the  8th  of  tl  <  .  nth.  He  did  not 
accept  the  money,  but  returned  it  to  tLr  j^Iunitiff.  It  is  clear  that 
the  act  of  depositing  liif  lt*t^ . »- . m':  ! '  ij«>uey  in  the  postoffice  was 
not  a  payment  to  the  dcfeudaitu  It  in  letter  did  not  direct  the 
money  to  be  sent  by  mail ;  it  contains  nor); -ig  that  woul^d  indicate, 
that  the  defendant  expected  the  plaintiff  \  iVld  reply  by  letter,  or 
accept  the  proposition  by.  depositing  the  ii,.\»  (»y  in  the  postoffice ; 
and  the  fact  that  the  defendant  by  letter  i  ffered  to  allow  th&. 
plaintiff  to  perfect  the  agreement,  by  payinii  j.irt  of  the  purchase 
money,  did  not  authorize  or  invite  the  plains  1  ^  send  the  money 
by  mail,  or  make  the  ipail  the  defendant's  ca  •  'er  of  the  money. 
The  language  of  the  defendant's  letter  is :  '  shall  want  you  to 
pay  me  fifty  dollars  to  bind  it,"  that  is,  to  make  it  a  valid  contract. 

The  money,  when  deposited  in  the  postoffice,  belonged  to  the 
plaintiff;  it  belonged  to  the  plaintiff  while  bei^ux^c^ried  by  mail 
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to  the  defendant,  and  it  would  continue  the  property  of  the 
plaintiff  unless  accepted  by  thej;d§Iendant.  The  plaintiff  took 
the  risk  not  only  of  the  safe  conveyance  of  the  money  to  the  de- 
fendant, but  also  as  to  the  willingness  of  the  defendant  to  accept 
it.  The  defendant's  letter,  not  constituting  such  a  note  or  mem- 
orandum of  the  agreement  as  the  statute  required,  left  it  optional 
with  the  defendant  to  accept  or  refuse  part  payment  when  offered 
to  him,  the  same  as  if  the  defendant  had  sent  to  the  plaintiff  a  verbal 
communication  of  the  same  import  a«  the  defendant's  letter.  A 
point  is  made  by  counsel  as  to  whether  the  money  was  conveyed 
and  delivered  or  offered  to  the  defendant,  within  a  reasonable 
time  after  his  letter  was  received  by  the  plaintiff,  but  it  seems  to 
us  that  the  time  the  money  was  offered  is  not  material.  We  think,  \ 
even  if  the  plaintiff  had  gone  immediately  after  receiving  the  de- 
fendant's letter,  and  offered  and  tendered  to  him  the  fifty  dollars, 
the  defendant  would  have  been  under  no  legal  obligation  to  ac- 
cept it.  The  mere  offer  of  the  defendant  to  receive  the  money 
would  not  estop  him  from  refusing  to  accept  it ;  but  in  order  to 
take  the  case  out  of  the  operation  of  the  statute,  it  required  the 
agreement  or  consent  of  both  parties,  as  to  payment  by  the 
plaintiff  and  acceptance  of  it  by  the  defendant.  Upon  the  facts 
of  this  case,  we  think  the  rights  of  the  parties  rest  upon  and  are 
to  be  determined  by  the  verbal  agreement  entered  into  by  them 
on  the  30ih  of  June,  and  that  their  subsequent  attempts  to  make 
that  agreement  a  valid  contract  can  not  aid  the  plaintiff.  The 
statute  provides  that  "  no  contract  for  the  sale  of  any  goods, 
wares  or  merchandize,  for  the  price  of  forty  dollars  or  more,  shall 
be  valid,  unless  the  purchaser  shall  accept  and  receive  part  of  the 
goods  so  sold,  or  shall  give  something^  in  earnest  to  bind  the  bar- 
gain, or  in  part  pajrment,  or  unless  some  note  or  memorandum  of 
the  bargain  be  made  in  writing,  and  signed  by  the  party  to  be 
charged  thereby,  or  by  some  person  thereunto  by  him  lawfiilly 
authorized."  ^ 

The  very  language  of  the  statute  aboj^e  quoted  implies  tEat  in 
whichever  way  the  parties  verbally  a^ee  or  propose  that  a  con- 
tract for  the  sale  of  ^  goods,  wares  or  merchandise,  for  the  price 
of  $40  or  more,  shall  be  made  exen^pt  from  the  statute  of  frauds, 
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whether  it  be  by  the  purchaser  accepting  and  receiving  part  of 
the  goods  so  sold,  by  giving  something  in  earnest  to  bind  the  bar- 
gain, or  in  part  payment,  or  by  making  a  note  or  memorandum  of 
the  bargain,  it  must  be  done,  if  done  at  all,  by  the  consent  of  both 
parties.  It  is  obvious  that  it  would  require  the  consent  of  the 
purchaser  to  accept  and  receive  part  of  the  goods,  and  he  could 
not  receive  them  unless  by  consent  of  the  seller ;  the  purchaser 
could  not  give  something  in  earnest  to  bind  the  bargain,  or  in 
part  payment,  unless  the  seller  accept  and  receive  it ;  nor  could  a 
note  or  memorandum  of  the  bargain  be  made  and  signod,  ^^I6as 
by  the  consent  of  the  party  to  be  charged  thereby.  A  vaucT^oB^ 
tract  is  an  agreement  or  covenant  between  two  or  more  persons, 
in  which  each  party  binds  himself  to  do  or  forbear  some  act ;  and 
each  acquires  a  right  to  what  the  other  promises  ;  but  if  the  par- 
ties, in  making  a  contract  like  the  present  one,  omit  to  do  what 
the  statute  requires  to  be  done  to  make  a  valid  contract,  it  would 
require  the  consent  of  both  parties  to  supply  the  thing  omitted. 
Suppose  it  had  been  one  stipulation  of  the  verbal  agreement  on 
the  80th  of  June  that  the  plaintiff  should  give  and  the  defendant 
receive  something  in  earnest  to  bind  the  bargain,  and  in  pursu- 
ance of  such  stipulation  the  plaintiff  had  then  offered  to  give  or 
pay  the  amount  so  stipulated,  and  the  defendant  had  refused  to 
receive  it,  saying  that  he  preferred  not  to  receive  any  money  un- 
til he  had  delivered  the  whole  or  part  of  the  property,  or  had  re- 
fused to  accept  the  money  so  offered,  or  do  any  other  act  to  bind 
the  bargain,  without  giving  any  reason  for  such  refusal,  it  would 
be  evident  that  -he  did  not  intend  to  make  a  binding  contract 
But  the  fact  that  he  had  made  such  verbal  agreement  to  receive 
something  or  to  do  some  other  act  to  bind  the  bargain,  and  that 
the  plaintiff  was  ready  and  offered  to  comply  on  his  part,  would 
not  take  the  agreement  out  of  the  statute.  A  verbal  stipulation 
to  give  and  to  receive  something  in  earnest  to  bind  the  bargain  or 
in  part  payment,  or  a  verbal  promise  to  make  a  note  or  memoran* 
dum  in  writing  necessary  to  exempt  the  agreement  from  the  op- 
eration of  the  statute,  is  as  much  within  the  statute  of  frauds  as 
is  the  agreement  or  contract  taken  as  a  whole ;  and  a  note  or 


4 


[ 


JANUARY  TERM,  1869.  681 

Landon  et  al.  v.  Village  of  Rutland. 

memorandum  in  relation  to  giving  something  in  earnest  to  bind 
the  bargain,  or  in  part  paymenf,  which  is  insuflScient  of  itself  to 
take  the  contract  out  of  the  statute,  is  also  insufficient  to  make 
the  contract  binding  upon  either  party. 

The  judgment  of  the  county  court  is  reversed  and  judgment  for 
the  defendant  for  his  costs. 


Walter  C.  Landon  and  others  v.  Village  op  Rutland.* 
IRghways.     Towns.     Villages.    Parties. 

The  tnuteet  of  the  Tillage  of  Rntland  having  reftued  to  lay  oat  a  highway  on  pefet- 
tion,  the  petitioner!  had  a  rigjit  to  make  appUeation  to  the  county  oonrt  fbr  oom- 
mlflsionen,  the  same  as  though  the  relVual  had  heen  hy  the  selectmen,  but  the  town, 
and  not  the  Tillage,  ahonld  have  been  made  the  defendant  in  the  county  court 
proceedings. 

A  petition,  therefore,  a^painst  the  Tillage  was  properly  dismissed  as  against  the  wrong 
party. 

Tffls  was  a  petition  for  the  appointment  of  commissioners  to  lay 
out  a  highway  within  the  boundaries  of  the  incorporated  village 
of  Rutland,  in  the  town  of  Rutland,  the  petitioners  alleging  that 
application  had  been  made  to  the  trustees  of  said  village  agreeably 
to  the  provisions  of  the  act  of  incorporation  of  the  village,  as 
amended  by  the  act  approved  November  9, 1865,  (Acts  of  1865, 
No.  141,  page  212,  section  9,)  to  lay  out  and  survey  the  said  high- 
way and  &at  said  trustees  had  neglected  and  refused  so  to  do.  On 
the  entry  of  the  petition  in  the  county  court,  the  corporation  of 
the  villj^e  of  Rutland  appeared,  by  its  attorneys,  and  filed  a  mo- 
tion to  dismiss  the  petition  for  certain  causes  therein  set  forth. 

On  the  hearing  on  the  petition  and  motion,  the  court,  Kellogg, 
J.,  presiding,  decided,  j^ro  forma^  that  the  petition  should  be  dis- 
missed with  costs  to  the  defendant,  for  the  causes  set  forth  in  the 
motion,  and  rendered  judgment  in  accordance  with  this  decision. 
To  this  decision  and  judgment  the  petitioners  excepted. 

The  petition  was  as  follows : 

*  Heoid  at  the  Januaxy  term,  1867. 
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"  The  undersigned,  freeholders  and  inhabitants  of  the  village 
of  Rutland,  a  corporation  duly  existing  under  and  by  virtue  of 
the  laws  of  Vermont,  and  located  within  the  town  of  Rutland,  in 
said  county,  respectfully  represent  that  heretofore,  to  wit :  on  the 
10th  day  of  May,  A.  D.  1866,  Isaac  Gibson,  Henry  0.  Perkins, 
Rufus  Frost,  and  others,  freeholders  of  said  village  of  Rutland, 
made  application  to  the  trustees  of  said  village  of  Rutland  to  lay 
out  and  cause  to  be  surveyed  a  public  highway  or  street  in  said 
village,  extending  from  the  present  eastern  terminus  of  Spring 
street,  so  called,  in  said  village,  in  the  same  general  direction  of 
said  street,  to  Grove  street,  so  called,  in  said  village ;  and  that 
said  trustees  have  wholly  neglected  and  refused  so  to  do.  And 
the  undersigned  therefore  respectfully  make  application,  according 
to  the  statute  in  such  case  made  and  provided  for  that  purpose, 
and  pray  that  commissioners  may  be  appointed  to  make  examina- 
tion and  report  to  your  honorable  court  in  the  premises,  and  that 
such  further  order  may  be  made  in  the  premises  as  the  statute  in 
such  case  provides,  and  as  to  your  honorable  court  shall  seem  to 
be  meet. 

"And  your  petitioners  further  set  forth  and  represent,  that  by 
an  act  of  the  legislature  of  this  state,  approved  November  9,  A. 
D.  1865,  entitled  "  an  act  to  amend  an  act  entitled  '  an  act  to  in- 
corporate the  village  of  Rutland,'  approved  November  15, 1847,'* 
it  is  provided  among  other  things  that  "  the  trustees  of  said  village 
may  lay  out,  alter,  maintain  and  discontinue  any  street,  road,  lane 
alley  or  walk,  in  said  village,  and  appraise  and  settle  the  damages 
therefor,  causing  their  proceedings  to  be  recorded  in  the  town 
clerk's  office  in  said  town  ;  provided^  that  any  person  aggrieved 
by  their  proceedings  shall  have  the  like  opportunity  for  applying 
to  the  county  court,  for  the  county  of  Rutland,  to  obtain  redress, 
as  is  or  may  be  allowed  by  law  to  those  aggrieved  by  the  proceed- 
ings of  said  selectmen  in  similar  cases."  And  your  petitioners 
represent  that  they  are  aggrieved  by  the  proceedings  of  said  tru^ 
tees,  as  heretofore  set  forth.  And  they  hereby  refer  to  said  act 
of  incorporation  of  said  village  of  Rutland,  and  to  said  amend- 
ment thereto,  and  make  them  a  part  of  this  their  petition. 

"  Dated  at  Rutland,  in  said  county,  on  this  16th  day  of  July, 
A.  D.  1866." 

The  village  of  Rutland  moved  to  dismiss  the  petition  for  that, 

"  1.  Upon  the  facts  set  forth  therein,  no  proceedings  thereon 
can  be  legally  had  and  maintained  against  said  village  of  Rutland. 

"  2.  For  that  a  petition  to  said  court  does  not  lie  and  can  not 
be  maintained  upon  the  refusal  or  neglect  of  the  trustees  of  said 
village  to  lay  out  said  highway  therein  set  forth. 
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"  3,  For  that  said  petitioners  are  not  entitled  to  the  remedy 
therein  prayed  for,  upon  the  refusal  of  said  village  trustees  to  lay 
out  said  highway. 

"  4.  For  that  said  petition  can  be  maintained  only  against  the 
town  of  Rutland,  upon  a  refusal  or  neglect  to  lay  out  said  high- 
way by  said  village  trustees." 

Charles  C.  Dewey ^  for  the  petitioners. 

It  is  insisted  that  by  fair  implication,  if  not  in  express  terms, 
the  exclusive  jurisdiction  over  streets,  roads,  lanes,  alleys  and 
walks,  within  the  limits  of  the  corporation  of  the  village  of  Rut- 
land, is  given  to  the  trustees  of  the  village.  Section  9,  No.  141, 
Acts  of  1865. 

At  all  events,  the  trustees,  in  behalf  of  the  village,  have  con- 
current jurisdiction  with  the  selectmen,  in  behalf  of  the  town,  to 
lay  out  streets  and  highways  within  the  corporation.  Bennington 
V.  Smith  et  ah,  29  Vt.,  254.  The  power  to  "lay  out"  implies 
the  power  also  to  refuse  or  neglect  to  lay  out  a  street  or  road,  and 
their  action  in  either  case  may  be  properly  termed  the  "  pro- 
ceedings." 

Prout  ^  Duntony  for  the  defendant. 

The  opinion  of  the  court  was  delivered  by 

Steele,  J.  On  the  refusal  of  the  village  trustees  to  lay  the 
road,  we  think  it  clear  that  the  petitioners  bad  a  right  to  make 
application  to  the  county  court.  If  the  legislature  had  given  that 
court  original  jurisdiction  in  the  matter,  without  requiring  any 
previous  proceedings  before  either  trustees  or  selectmen,  the  law 
would  have  been  valid  and  not  entirely  unprecedented.  It  is 
therefore  no  objection  to  the  validity  of  the  act  that  it  requires 
previous  proceedings  before  the  ofi&cers  of  the  village  only.  The 
proceedings  in  the  county  court  should,  however,  have  been  against 
the  town  and  not  against  the  village,  which,  as  the  act  stands,  is 
merely  a  highway  district  of  the  town.  The  trustees  of  the 
village  are  to  some  extent  clothed  with  the  authority  of  select- 
men and  highway  surveyors  in  their  highway  district,  but  the 
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town  is  still  responsible  for  the  highways  in  this  district  as  in  all 
others.  To  what  extent,  owing  to  this  responsibility,  the  town 
authorities  may  revise  the  acts  of  the  trustees,  if  at  all,  and  how 
far  the  authority  of  these  trustees  in  their  highway  district  may 
be  exclusive,  and  how  far  concurrent,  we  find  no  occasion  to  de- 
cide. Some  of  these  points  were  raised  and  decided  upon  a  simi- 
lar charter  in  the  case  Bennington  v.  Smith  et  al..,  29  Vt.,  254. 
The  petition  was  properly  dismissed  as  against  the  wrong  party. 
The  judgment  of  the  county  court  is  affirmed. 
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LoviNA  R.  Ellsworth  v.  John  P.  Potter  and  others. 
Damage%.     Evidence.     Witness, 

In  aetions  of  trespass,  where  the  eyidenoe  discloses  that  a  personal  indignity  has 
been  done  the  plaintiff,  exemplary  damages  may,  In  the  discretion  of  the  Jury,  be 
Mrarded  the  party  ii^Q^ed,  and  the  extent  of  the  insult,  the  fkot  that  the  trespass 
was  oonunitted  In  the  nigiit,  the  unprotected  situation  of  the  plaintiff's  flunily,  and 
the  degree  of  maUoe  on  the  part  of  the  delbndants,  are  legitimate  subjects  of  con- 
sideration on  the  question  of  damages. 

The  party  is  at  liberty  to  contradict  a  witness  who  states  he  has  had  no  difficulty 
with  him.  The  party  is  also  at  liberty,  under  the  direction  of  the  court,  to  state 
enough  to  indicate  the  extent  or  degree  of  the  difficulty  and  consequent  ill  feeling, 
and  how  much  Is  enough  is  a  question  on  which  a  considerable  margin  is  left  to 
the  discretion  of  the  nwt  priua  court. 
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The  fiuit  that  the  witness  has  had  an  open  quarrel  with  the  party  against  wboiB 
he  testifies  may  be  proved  to  affect  the  credit  of  the  witness  without  first  enquir- 
ing of  the  witness  on  the  subject.  It  is  a  substantive  flust  and  may  be  proved  and 
weighed  precisely  like  the  fiust  of  his  relationship  to  the  adverse  party  or  his  in- 
terest in  the  event  of  the  suit. 

Where  a  party  during  his  cross-examination  took  occasion  to  cast  an  imputation  of 
theft  upon  the  adverse  party,  and  this  was  not  in  legitimate  answer  to  the  en- 
quiry of  cross-examining  counsel,  held  that  it  was  not  exror  for  the  court  to  allow 
tiie  adverse  party  to  give  his  version  of  the  story  of  the  alleged  theft;  that  whOs 
the  court  was  not  bound,  as  a  matter  of  law,  to  turn  aside  from  the  trial  of  tba 
real  issue  to  hear  a  personal  explanation,  it  was  entirely  a  matter  within  his  dis- 
cretion to  do  so  and  to  determine  how  much  he  would  hear  to  repel  the  prejudlee 
which  the  improper  testimony  was  likely  to  create-,  and  keU  that  the  exercise  of 
this  discretion  is  not  subject  to  revision  on  exceptions. 

This  was  an  action  of  trespass,  qitare  clau^um  fregiU  Plea, 
the  general  issue.  Trial  by  jury,  at  the  December  term,  1867, 
Prout,  J.,  presiding. 

The  plaintiff  introduced  evidence  tending  to  show  that  about 
the  hour  of  12  o'clock,  on  the  night  of  the  23d  of  November, 
1865,  the  defendants  in  company  entered  into  and  upon  the  door- 
yard  of  the  plaintiff,  throwing  down  the  gate,  and  when  within  a 
rod  of  the  plaintiff's  house,  threw  stones  and  eggs  through  the 
windows, — breaking  six  panes  of  glass, — ^into  the  lower  room  of 
said  house,  badly  soiling  and  besmearing  the  walls  and  floor  of 
said  room,  and  a  quantity  of  clothing  of  the  plaintiff  that  had 
been  washed  and  which  was  in  said  room.  It  appeared  that  the 
plaintiff's  family  consisted  of  herself,  a  son  aged  eighteen  or  nine- 
teen years,  and  four  daughters.  The  plaintiff  gave  evidence  tend- 
ing to  prove  that  she  had  been  informed,  in  the  early  part  rf  the 
evening  of  that  day,  that  the  defendants  intended  to  egg  her  house 
that  night,  and  that  in  consequence  of  receiving  the  informatioD 
she  and  her  said  children  went  into  an  upper  room  of  said  house 
for  the  purpose  of  watching  for  the  defendants,  and  that  from 
said  upper  room,  and  from  a  raised  window  where  they  were,  they 
recognized  and  saw  all  the  defendants  commit  the  acts  of  trespass 
alleged  in  the  declaration,  they,  the  defendants,  all  entering  and 
participating  therein.  The  plaintiff's  evidence  tended  to  prove 
that  it  was  not  a  very  dark  night,  and  that  they,  the  plaintiff's 
witnesses,  recognized  all  the  defendants,  and  were  able  to  do  so 
by  the  aid  of  the  light  of  a  large  burning  barn  then  on  fire  some 
three  and  a  half  miles  distant  from  the  plaintiff's  house. 
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On  trial  the  defendants  introduced  Dwight  H.  Rudd  as  a  wit- 
ness in  their  behalf,  who  testified  to  material  facts  tending  to 
prove  that  some  of  the  defendants  were  not  at  the  plaintiff's  house 
on  the  occasion  referred  to.  On  cross-examination  he  was  in- 
quired of  by  the  plaintiff's  counsel  if  he  had  had  any  difficulty 
with  the  plaintiff,  and  testified  that  he  had  not.  The  plaintiff  in 
in  her  rebutting  testimony  offered  to  show  the  state  of  feeling  or 
feelings  of  hostility  existing  toward  her  on  the  part  of  the  witness 
— that  there  had  been  a  quarrel  between  them,  and  that  she 
turned  the  witness  out  of  her  house, — ^which  was  objected  to  by  the 
defendants,  but  admitted  by  the  court,  for  that  purpose  only ;  to 
which  decision  the  defendants  excepted.  The  plaintiff,  for  the 
same  purpose,  and  under  the  same  circumstances,  offered  to  prove 
that  there  had  been  a  difficulty  and  quarrel  between  her  and  her 
daughter  Angeline  with  said  Dwight  Rudd  and  Merritt  Rudd, 
one  of  the  defendants,  who  had  also  testified  to  material  facts  and 
contradictory  of  the  plaintiff's  evidence,  to  which  the  defendants 
also  objected,  but  which  was  admitted  for  the  purpose  aforesaid, 
and  only  for  the  purpose  of  showing  the  state  of  feeling  existing 
toward  the  plaintiff  on  the  part  of  said  witnesses ;  to  which  the 
defendants  also  excepted. 

On  the  trial,  Buel  Rudd,  one  of  the  defendants,  was  introduced 
as  a  witness  of  the  defendants,  and  in  reply  to  an  inquiry,  said  he 
had  had  no  difficulty  with  the  plaintiff  except  in  regard  to  a  hay 
knife  which  the  plaintiff  stole  from  him.  The  plaintiff,  as  ex- 
planatory of  that  transaction,  in  her  rebutting  testimony,  offered 
to  prove,  as  showing  this  witness'  feeling  toward  her,  that  the 
witness  himself  secreted  the  hay  knife  referred  to  on  her  premises, 
after  the  commencement  of  this  suit,  and  procured  a  search  war- 
rant to  search  for  it,  and  that  on  such  search  it  was  found  where 
the  witness  put  or  secreted  it.  To  this  evidence  the  defendants 
objected,  but  it  was  admitted  for  the  purpose  aforesaid ;  to  which 
the  defendants  also  excepted. 

The  defendants,  on  oath,  denied  the  committing  of  the  tres- 
passes alleged  in  the  plaintiff's  declaration,  and  offered  evidence, 
which  was  received  by  the  coui-t,  tending  to  prove  that  they  were 
at  their  several  homes  at  the  time  it  is  alleged  in  said  declaration 
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that  said  acts  of  trespass  were  committed.  And  they  also  offered 
evidence  to  prove  that,  prior  to  the  committing  of  the  acts  of  tres- 
pass alleged  in  the  plaintiff's  declaration,  her  house  had  been 
egged  and  stoned,  which  evidence,  on  objection  of  the  plaintiff, 
was  excluded  by  the  court;  to  which  the  defendants  also  excepted. 
The  defendants  requested  the  court  to  instruct  the  jury  that  in 
case  they  found  the  defendants,  or  either  of  them,  guilty,  they 
would  not  be  justified  in  returning  a  verdict  for  exemplary  or  pu- 
nitive damages,  but  only  for  what  damages  the  plaintiff  had  sus- 
tained pecuniarily  by  the  acts  of  the  defendants,  and  only  for  an 
amount  sufficient  to  compensate  her  therefor ;  but  the  court  thought 
otherwise,  and  instructed  the  jury  that,  in  estimating  the  damages, 
they  were  not  limited  to  the  pecuniary  injury  sustained  by  the 
plaintiff,  but  might  take  into  consideration  the  character  of  the 
trespass,  its  indignity  as  well  as  the  injury  to  the  plaintiff's  prem- 
ises and  her  clothing,  the  situation  of  the  plaintiff's  family,  the 
time  when  the  trespass  was  committed,  and  all  the  circumstances 
connected  with  it,  and  return  a  verdict  for  such  a  sum  as  they 
thought  the  plaintiff  entitled  to  and  ought  to  receive  upon  the  facts 
and  circumstances  connected  with  the  transaction  and  which  were 
in  evidence ;  to  which  the  defendants  also  excepted.  In  all  other 
respects  the  charge  was  such  as  the  case  required.  The  jury,  un- 
der the  instructions,  returned  a  verdict  for  the  plaintiff,  for  the 
sum  of  three  hundred  dollars. 

T,  Sibley  and  A,  W.  Huling^  for  the  defendants. 

John  H.  Flagg^  A.  P.  Lyman^  A.  B.  Grardner  and  C.  N.  Dav- 
enport^ for  the  plaintiff. 

The  opinion  of  the  court  was  delivered  by 

Steele,  J.  I.  The  doctrine  that  in  this  class  of  cases  exemplary 
damages  may,  in  the  discretion  of  the  jury,  be  awarded  the  party 
injured,  has  in  this  st^te  been  so  long  and  so  uniformly  recognized, 
that,  in  our  judgment,  it  should  be  regarded  as  settled  beyond  do- 
bate.  The  matters  brought  to  the  attention  of  the  jury,  namely, 
the  circumstances  of  the  trespass,  the  indignity  to  the  plaintaff!, 
the  fact  that  the  trespass  was  committed  in  the  night  time,  the  sit- 
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nation  of  the  plaintiflf's  family,  were,  all  of  them,  as  well  as  the 
degree  of  fault  or  of  malice  on  the  part  of  the  defendants,  legiti- 
mate subjects  of  consideration  upon  the  question  of  damages. 
There  was  nothing  in  the  charge  of  the  court  upon  this  subject  of 
which  the  defendants  are  entitled  to  complain.  JDevine  v.  JRand^ 
38  Vt.,  621. 

II.  Dwight  Rudd,  a  witness  for  the  defendants,  testified  that 
he  had  had  no  difficulty  with  the  plaintiff.  The  plaintiff  was  at 
Kberty  not  only  to  contradict  this  in  general  terms,  but  also  under 
the  direction  of  the  court  to  state  enough  to  indicate  the  extent  or 
degree  of  the  difficulty  and  consequent  ill  feeling.  For  this  pur- 
pose she  was  allowed,  against  objection,  to  state  that  it  had  pro- 
ceeded to  such  a  point  that  she  turned  the  witness  out  of  her 
house.  This  testimony  was  not  intended  or  calculated  to  show 
which  party  was  in  fault,  but  only  the  degree  of  estrangement  be- 
tween them.  It  is  impracticable  by  any  general  rule  to  fix  a  pre- 
cise limit  which  should  govern  the  admission  of  such  evidence, 
and  necessarily  it  must  be  left  to  a  considerable  extent  to  the  dis- 
cretion of  the  nisi  prius  court.  Hutchinson  v.  Wheeler j  85  Vt., 
330.  We  think  that  in  this  instance  the  court  acted  quite  within 
the  legitimate  margin  which  must  be  left  to  their  discretion,  but 
even  if  the  ruling  was  revisable,  we  should  affirm  it. 

III.  The  plaintiff  was  also  suffered  to  testify  that  there  had  been 
a  quarrel  between  her  and  the  witness,  Merritt  Rudd.  The  objec- 
tion which  is  made  to  this  testimony  is  put  upon  the  ground  that 
the  plaintiff  should  first  have  laid  a  foundation  for  it  by  inquiring 
of  Merritt  Rudd  whether  such  a  difficulty  had  occurred. 

It  is  true  that  a  witness  who  is  examined  in  open  court  may 
not  be  impeached  by  proving  his  declarations  out  of  court  unless 
he  is  first  particularly  inquired  of  upon  the  subject.  There  is 
some  reason  for  applying  the  same  rule  to  mere  proof  of  ill  feel- 
ing, which  has  only  been  evinced  by  unkind  or  threatening  re- 
marks about  the  party,  but  when  there  has  been  an  open  quarrel 
or  a  suit  at  law  between  the  party  and  the  adverse  witness,  it  be- 
comes a  substantive  fact,  and  may  be  proved  like  relationship,  or 
interest  in  the  event  of  the  suit,  without  previous  inquiry  of  the 
witness  in  regard  to  it.  Pierce  v.  GHlson^  9  Vt.,  216.  The 
44 
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proof  of  such  a  difiEicalty,  lawsuit,  interest  or  relationship  is  not 
in  the  ordinary  sense  impeaching  testimony,  although  it  may  be 
considered  in  determining  the  credit  to  be  given  the  witness.  The 
inquiry  is  not  collateral  but  pertinent  to  the  issue.    Atwood  v. 

Weltm,  7  Conn.,  66 ;  1  Stark,  185 ;  HutcUmon  v.   Wheder^  85 

Vt.,  830. 

IV.  The  defendant,  Buel  Rudd,  a  witness  on  his  own  behalf 
and  in  behalf  of  the  other  defendants,  was  asked  whether  he  had 
had  any  difficulty  with  the  plaintiff.  To  this  he  replied  that  he 
had  not  except  in  regard  to  a  hay  knife  which  the  plaintiff  stole 
of  him.  The  plaintiff  was  then  permitted,  against  objection,  to 
give  her  version  of  the  matter  of  the  hay  knife,  and  testified  thai 
the  defendant  concealed  it  upon  her  premises  and  then  procured 
a  search  warrant  and  found  it  where  he  had  himself  left  it.  It  is 
conceded  that  the  testimony  objected  to  was  not  pertinent  to  any 
issue  on  trial,  and  the  question  is  whether  its  admission  was  er- 
ror. The  reply  of  the  defendant  that  ^*  he  had  had  no  difficoUy 
with  the  plaintiff,  except  in  regard  to  a  hay  knife,"  was,  so  far,  aa 
appropriate  answer  to  the  question,  but  when  he  volunteered  to 
cast  an  imputation  or  stigma  upon  the  plaintiff,  by  adding  ^^  which 
she  stole  of  me,"  he  was  testifying  upon  his  own  motion,  and  not 
in  reply  to  the  questions  of  cross-examining  counsel.  Had  they 
chosen  to  call  out  his  testimony  upon  the  collateral  question 
whether  the  plaintiff  stole  the  hay  knife,  they  would  ordinarily 
have  been  bound  by  the  answer  and  not  permitted  to  contradict  it 
But  they  did  not  call  it  out.  The  defendant  volunteered  it,  and 
although  he  did  so  during  his  cross-examination,  it  is  no  more  a 
part  of  the  cross-examination  than  if  he  had  stated  it  in  his  exam- 
ination in  chief,  on  inquiry  by  his  own  counsel.  Having  thus  il- 
legitimately and  of  his  own  motion  thrust  into  the  case  a  charge 
of  theft  upon  the  plaintiff,  and  supported  it  by  his  own  oath,  it 
does  not  lie  in  his  mouth  to  claim  that  it  is  a  collateral  fact,  and 
that  the  plaintiff  is  boimd  by  his  testimony  not  in  answer  to  her 
questions,  and  that  she  must  go  through  the  trial  under  the  impiih 
tation  he  has  chosen  to  cast  upon  her.  It  is  not  for  him  to  insist 
that  her  request  to  be  allowed  to  state  her  version  of  the  transac- 
tion shall  be  denied  by  the  court.    The  court  is  not  bound  to  turn 
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aside  from  the  trial  of  the  real  issue  to  hear  any  personal  explan- 
ation from  the  plaintijBf  on  this  collateral  matter;  but  if  in  their 
discretion  they  do  so,  the  defendant  can  not  complain.  It  was 
entirely  for  the  court  to  say  how  much,  if  anything,  in  their  dis- 
cretion was  necessary  to  be  heard  to  repel  the  prejudice  calcu- 
lated to  be  produced  by  the  improper  testimony  which  was  inter- 
jected by  the  party  during  his  own  examination.  It  has  been 
held  in  this  state  that  while  a  court  is  not  required  to  receive,  and 
ordinarily  will  not  admit,  evidence  to  contradict  a  witness  upon  a 
collateral  issue,  they  may  under  peculiar  circumstances  do  so  in 
their  discretion.  Powers  v.  Leach^  26  Vt.,  270.  See  also  1 
CowenA  Hill's  notes,  729,  and  Savage  J.,  in  LawrmceY.  Bar- 
her,  5  Wend.,  805. 
Judgment  affirmed. 


State  op  Vermont  v.  Con  O'EIeefe. 
IndictmeTit.     Criminal  Pleading.    Liquor  Law. 

Oortalnty  m  to  time  and  pUuw  it  not  alwa^  oMontlal  in  defloriptiTo  ayerments  whose 

oOfle  \»  meiely  to  ao  qnallfjr  the  object  aoied  upon  ai  to  make  it  a  proper  subject 

of  complaint.   StaU  ▼.  Cook,  38  Vt,  431. 
Bat  the  tnbstantiTe  acta  complained  of  most  always  be  aUeged  with  certainty  as  to 

time  and  place. 
A  con&plaint  fbr  selling  liqnor,  which  avers  that  the  sales  were  made  *'  on  or  abma  the 

ieoond  day  of  Jannaiy,  A.  D.  1867,"  is  bad  on  motion  in  arrest  of  Judgment. 

Complaint  of  town  grand  juror  for  violation  of  the  statute 
against  the  sale  of  intoxicating  liquors.  The  case  came  into  the 
county  court  on  appeal  from  the  proceedings  before  a  justice  of  the 
peace.    The  justice  record  set  forth  the  complaint  as  follows : 

STATE  OP  VERMONT, )  To  Wm.  E.  Hawks,  justice  of  the 
BENNINGTON  COUNTY,  99.  \  pcacc  for  countj  of  Beunington,  comes 
Samuel  C.  Loomis,  grand  juror  of  the  town  of  Bennington,  in  said 
county,  and  complains  that  Con  O'Keefe,  of  Bennington,  on  or 
about  the  2d  day  of  January,  A.  D.  1867,  at  Bennington,  did  at 
divers  times  «ell  and  furnish  intoxicating  liquor,  contrary  to  the 
form  of  the  statute  in  such  case  made  and  provided,  and  against 
the  peace  and  dignity  of  the  state. 
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After  stating  the  warrant  and  oflBcer's  return,  the  record  pro- 
ceeded as  follows : 

And  the  said  writ  being  duly  returned  and  entered  for  trial, 
the  respondent  being  called  and  put  upon  his  plea,  plead  not 
guilty.  And  after  hearing  and  considering  the  proofs  adduced  in 
support  of  said  complaint,  it  is  considered  and  adjudged  by  this 
court  that  the  respondent  be  immersed  in  a  fine  of  twenty  dollars, 
to  be  paid  to  the  treasurer  of  the  state  of  Vermont.  And  the 
costs  taxed  and  allowed  at  three  dollars  and  seventy-five  cents,  etc. 

At  the  December  term,  1868,  the  respondent  was  tried  by  jury, 
who,  on  proof  introduced  by  the  prosecution  of  selling  intoxicating 
liquors,  at  Bennington,  in  the  county  of  Bennington,  where  res- 
pondent kept  a  grocery,  returned  a  verdict  of  guilty  of  eighteen 
offenses  of  selling  intoxicating  liquors.  After  verdict,  and  before 
judgment,  the  respondent's  attorney  filed  a  motion  in  arrest  of 
judgment,  assigning  causes  as  follows : 

"  1.  That  said  complaint  lays  no  special  venue  as  to  where  the 
offense  charged  was  committed,  nor  does  it  appear  by  said  com- 
plaint that  said  supposed  offense  was  committed  within  the  county 
of  Bennington. 

"  2.  That  no  definite  or  sufficient  time  is  alleged  at  which,  or 
within  which,  any  offense  was  committed  by  this  respondent,  ex- 
cept *  on  or  about  the  2d  day  of  January ,  1867.' 

"  3.  That  by  the  copy  of  justice's  record  of  proceedings  had  on 
the  said  complaint,  wherein  this  respondent  pleaded  *  not  guilty,' 
it  does  not  appear  that  this  respondent  was  found  guilty,  nor  con- 
victed of  any  offence  or  crime  known  by  the  laws  of  this  state^ 
and  that  no  adjudication  was  had  except  '  that  the  respondent  be 
immersed  in  a  fine  of  twenty  dollars.^  " 

The  court,  Prout,  J.,  presiding,  overruled,  ^o/orTwa,  said  mo- 
tion, to  which  the  respondent  excepted. 

John  H.  Flagg^  for  the  respondent. 

The  complaint  is  fatally  defective  in  that  no  special  venue  is 
laid,  or  county  named,  within  which  the  offense  was  committed. 
Commonwealth  v.  Barnard^  6  Gray,  488 ;  State  v.  Oottonj  4  Fos- 
ter (N.  H.,)  143  ;  State  v.  Bacon,  7  Vt.,  219 ;  Wharton's  Crim- 
inal Law,  (4th  ed.,)  §  279. 

This  defect  is  not  aided  by  the  previous  mention  of  the  county 
in  the  caption.    That  is  merely  descriptive  of  the  magistrate  and 
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grand  juror,  and  of  their  jurisdiction,  and  not  of  the  offense  com- 
mitted. State  V.  Gilbert,  13  Vt.,  647 ;  State  v.  Nixon,  18  Vt., 
70  ;  StaU  v.  Thibeau,  30  Vt.,  100. 

So,  also,  is  the  complaint  fatally  defective  in  the  allegation  of 
time,  when  the  offense  was  committed,  viz.:  "  on  or  about  the  2d  day 
of  January,  A.  D.  1867.''  Time,  thus  laid,  is  indefinite,  vague  and 
uncertain,  whereas  "  no  indictment  whatever  can  be  good,  without 
precisely  showing  a  certain  year  and  day  of  the  material  facts 
alleged  in  it."  2  Hawk.,  ch.  25,  §  77 ;  State  v.  Bacon,  7  Vt., 
219 ;  State  v.  Baker,  34  Maine,  62 ;  Commonwealth  v.  Adams, 
1  Gray,  481 ;  Commonwealth  v.  Sutton,  5  Gray,  89 ;  State  v. 
Kennedy,  36  Vt.,  563 ;  State  v.  a.  S.,  1  Tyler,  299. 

A  motion  in  arrest  of  judgment  is  the  proper  way  for  the  res- 
pondent to  avail  himself  of  these  defects.  Archbold's  Criminal 
Pleadings,  13. 

for  the  state. 


Venue  is  essential  only  upon  the  question  of  jurisdiction.  If 
the  venue  be  incorrectly  stated,  the  variance  is  not  fatal,  if  the 
offense  be  proved  to  have  been  committed  within  the  jurisdiction 
of  the  court.  Wharton  Crim.  Law,  §  280 ;  Heikes  v.  Commonr 
wealth,  26  Penn.,  513.  In  this  case  the  venue  is  correctly  laid 
in  the  margin  of  the  complaint ;  and  that  is  to  be  held  as  the 
venue  for  all  other  matters,  when  no  other  is  laid.  State  Treas- 
urer V.  Bishop,  39  Vt.,  353. 

It  is  charged,  in  the  body  of  the  complaint,  that  the  offense  was 
committed  "at  Bennington,"  and  the  court  will  take  judicial 
notice  that  "  Bennington"  is  in  the  county  of  Bennington.  39 
Vt.,  353.  The  time  when  an  offense  is  alleged  to  have  been  com- 
mitted is  not  in  general  mMerial.  The  words  "  or  about,"  in  the 
complaint,  should  be  treated  as  mere  surplusage.  Hampton  v. 
State,  8  Ind.,  336 ;  Hardebech  v.  State,  10  Ind.,  459  ;  Cohely  v. 
State,  4  Iowa,  477 ;  (18  vol.  U.  S.  Digest,  413,  §  58,  §  59) ; 
Simmons  v.  Commonwealth,  1  Rawle,  142 ;  (2  vol.  U.  S.  Digest, 
530,  §305). 
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The  opinion  of  the  court  was  delivered  by 

Steele,  J.  It  is  a  fundamental  rule  of  criminal  pleading  that 
the  material  facts  must  be  averred  in  the  complaint  or  indictment 
with  certainty  as  to  time  and  place.  While,  as  stated  in  State  v. 
Cooky  38  Vt.,  488,  this  rule  does  not  apply  to  every  merely  des- 
criptive averment,  when  its  only  office  is  to  so  qualify  the  object 
acted  upon  as  to  make  it  a  proper  subject  of  complaint,  it  is  never 
to  be  disregarded  in  alleging  the  acts  complained  of.  Certainty 
in  averments  of  time  is  of  more  importance  than  truth,  for  the 
proof  is  not  in  ordinary  cases  limited  to  the  day  alleged.  To 
constitute  a  sufficient  averment,  the  year,  month  and  day  must  be 
particularly  stated,  and  uncertainty  in  either  of  these  respects  is 
a  defect  not  cured  by  verdict.  Arch.  Or.  PI.5  11,  14.  The 
.  form  provided  by  statute  for  complaints  upon  the  liquor  law,  in- 
stead of  dispensing  with,  requires  this  averment.  Tlie  act  com- 
plained of  in  this  case  is  set  forth  in  the  complaint  as  having  been 
done  on  or  about  the  2d  day  of  January,  A.  D.  1867.  "  On  or 
about  the  second  day"  is  not  a  day  certain  but  altogether  uncer- 
tain. The  complaint  is  therefore  insufficient  to  support  a  judg- 
ment, and  the  respondent's  exceptions  are  sustained  and 

Judgment  is  arrested. 


Horace  A.  Burbee,  by  his  next  friend,  v.  Town  op  Winhall. 
Soldier^s  Bounty.     Contract.     Constru^ion. 

The  plaintiff  enlisted  ibr  three  yean  for  $630  bounly,  with  the  agreement  thai  if  the 
town  should  afterward  pay  a  larger  amount  as  a  bonnty  to  any  three  yean  naa, 
the  same  amount  shoald  be  paid  to  him,  the  reemiUng  agent  of  the  town  m^lag 
at  the  time  of  making  the  oontract  that  he  designed  filling  the  quota  of  the  town 
with  three  yean  men,  and  should  not  enlist  one  year  men,  hut  this  fhrmed  no  part 
of  the  contraot.  The  town  did  not  obtain  any  more  three  yean  men,  but  filled  its 
quota  with  one  year  men,  to  one  of  whom  it  paid  $626.  HeU  that  the  plaintiff 
was  entitled  to  reoover  the  largest  sum  that  the  town  paid  as  a  bounty  to  any  soi 
who  enlisted  to  flU  the  eame  quota. 

Assumpsit,  to  recover  town  bounty,  referred  to  a  referee,  who 
reported  as  follows : 
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"  On  the  5th  of  July,  1864,  the  town  of  Winhall,  at  a  meeting 
called  for  that  purpose,  as  set  forth  in  a  copy  of  the  record  of  the 
proceedings  thereof,  hereunto  annexed,  authorized  Richard  Bond 
to  enlist  soldiers  under  the  then  recent  call  of  the  government,  to 
fill  the  quota  of  Winhall,  whenever  the  selectmen  of  that  town,  or 
a  majority  of  them,  should  become  satisfied  that  men  sufficient  to 
fill  the  quota  could  not  be  obtained  under  the  bounties  then  of- 
fered by  the  town.  A  majority  of  said  selectmen  becoming  so 
satisfied,  directed  Bond  to  proceed  to  fill  the  quota. 

"  On  the  2d  day  of  August  following,  Bond,  in  behalf  of  the 
town,  made  a  contract  with  said  H.  A.  Burbee,  who  was  a  minor, 
with  the  consent  of  his  father  (David  K.  Burbee,)  to  enlist  into 
the  United  States  service  for  the  term  of  three  years,  for  the 
bounty  of  five  hundred  dollars  and  a  heifer  valued  at  tUrty  dol- 
lars ;  and  it  was  also  agreed  between  the  parties  that  if  Bond 
^  shall  afterwards  pay  a  larger  amount  as  a  bounty  to  any  other 
three  years  man,  the  same  amount  shall  be  paid  to  said  H.  A. 
Burbee.'  Burbee,  with  the  assent  of  the  father,  in  pursuance  of 
that  contract,  fortiiwith  enlisted  for  three  years,  and  was  mus- 
tered into  the  service,  and  there  continued  until  the  close  of 
the  war. 

^^  At  the  time  of  making  the  above  contract.  Bond  told  the  said 
H.  A.  Burbee  and  his  father  that  he  designed  and  should  fill  the 
quota  of  Winhall  with  three  years  men,  and  should  not  enlist  one 
year  men ;  but  that  formed  no  part  of  the  contract.  On  the  8d 
day  of  August,  1864,  the  time  when  the  said  H.  A.  Burbee  was 
mustered  into  the  service  at  Rutland,  other  towns  than  Winhall 
were  paying  at  Rutland  for  three  years  men  eight  and  nine  hund- 
red dollars,  and  Bond  could  then  have  filled  the  quota  of  Winhall 
by  paying  tiie  latter  amount  as  a  bounty.  He  did  not  then  fiU  the 
quota,  and,  after  the  enlistment  of  Burbee,  did  not  enlist  or  pay 
any  three  years  man  more  than  he  had  agreed  to  pay  Burbee,  but 
subsequently  procured  one  year  men  to  fill  the  quota,  and  paid  one 
the  bounty  of  six  hundred  and  twenty-five  dollars. 

^^  I  find  that  the  sum  of  five  hundred  dollars,  the  cash  portion 
of  Burbee's  bounty,  with  the  interest  thereon  since  August  2d, 
1864,  is  still  due,  and  which  he  is  entitled  to  recover,  and  amounts 
to  the  sum  of  six  hundred  and  fifteen  dollars.'' 

The  county  court,  at  the  June  term,  1868,  Prout,  J.,  presiding, 
rendered  judgment  for  the  plaintiff,  upon  the  facts  appearing  in 
the  report  of  the  referee,  for  the  sum  of  six  hundred  and  fifteen 
dollars,  and  interest  from  June  2d,  1868,  to  which  the  plaintiff 
excepted. 
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H,  H.  Wheeler^  for  the  plaintiflF. 

Charles  N.  Davenport,  for  the  defendants. 

The  opinion  of  the  court  was  delivered  by 

Wilson,  J.  The  plaintiflF  enlisted  into  the  United  States  mili- 
tary service,  to  the  credit  of  the  defendant  town,  for  the  term  of 
three  years,  under  a  contract  with  defendants  that  they  should  pay 
the  plaintiflF  five  hundred  and  thirty  dollars.  The  contract  con- 
tained a  further  stipulation  that  if  the  town  or  agent  of  the  town 
should  afterwards  pay  a  larger  amount  as  a  bounty  to  any  other 
"  three  years  man,"  the  same  amount  should  be  paid  to  the 
plaintiflF.  The  town  could  not,  or  did  not,  fill  the  quota  with 
"  three  years  men ;"  they  did  not  enlist  any  other  "  three  years 
man"  upon  that  quota ;  but,  subsequently  to  the  plaintiff's  enlist- 
ment and  muster  into  the  service,  the  defendants  procured  "  one 
year  men"  to  fill  the  quota,  and  paid  one  of  them  six  hundred  and 
twenty-five  dollars.  It  is  claimed  by  the  defendants  that  they 
should  be  allowed  to  avoid  the  conditional  stipulation  in  their  con- 
tract with  the  plaintiflF  on  the  ground  that  they  did  not  pay  any 
other  "  three  years  man"  more  than  five  hundred  and  thirty  dol- 
lars. This,  we  think,  the  defendants  should  not  be  allowed  to  do- 
It  was  with  reference  to  filling  the  quota  upon  which  the  plaintiff 
was  enlisted,  mustered  and  applied,  that  the  stipulation  was  made 
to  pay  him  as  much  as  the  town  should  pay  any  other  person  for 
the  same  term  of  service.  The  quota  of  the  town,  imder  the  then 
recent  call  of  the  government,  could  be  filled  by  enlisting  and  mus- 
tering menjinto  the  service  for  three  years  or  for  one  year.  The 
agent  of  the  town,  acting  within  his  discretionary  power,  and  pro- 
posing to  act  for  the  interests  of  the  defendants  with  reference  to 
that  quota  and  a  future  call,  gave  the  plaintiff  to  understand  that 
he  designed  to  fill  and  should  fill  the  quota  with  "  three  years 
men,"  that  being  the  longest  term  of  service  for  which  enlistments 
were  authorized  under  that  call,  and  should  not  enlist  any  one  for 
a  shorter  term.  These  declarations,  as  to  the  term  of  service 
which  the  defendants  would  require  of  all  who  should  enlist  to  fill 
that  quota,  though  they  formed  no  part  of  the  contract,  were  cal- 
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Ciliated  to  give,  and  did  give,  the  plaintiff  to  understand  that  he 
should  be  paid  as  much  as  the  town  should  agree  to  pay  any- 
other  person  who  should  be  enlisted  and  mustered  on  that  quota  ; 
and  such,  we  think,  was  the  understanding  of  both  parties  in  mak- 
ing the  contract.  It  was  in  effect  an  agreement  to  pay  the 
plaintiff  as  much  as  the  town  should  agree  to  pay  any  other  per- 
son who  should  apply  on  that  quota,  whose  term  of  service  did 
not  exceed  that  of  the  plaintiff.  In  view  of  the  subject  matter  of 
the  contract,  the  purpose  for  which  it  was  entered  into,  and  the 
advantage  to  be  derived  from  the  service  stipulated  to  be  per- 
formed, it  is  evident,  we  think,  that  the  parties  used  the  expres- 
sion "  years"  in  the  sense  of  "  quota,"  and  in  that  sense  the  ex- 
pression years  was  understood  by  the  parties  in  making  the  con- 
tract. We  think  the  defendants  entered  into  the  contract  in  good 
faith,  intending  to  perform  it  on  their  part,  according  to  its  true 
spirit  and  meaning.  This  being  so,  no  one  can  fairly  suppose  that 
either  party  entered  into  the  contract  with  the  understanding  that 
the  defendants  could  evade  the  conditional  stipulation  in  their  con- 
tract by  paying  a  larger  bounty  to  a  person  who  enlisted  on  that 
quota  for  a  period  less  than  that  of  the  plaintiff's  enlistment,  or 
that  either  party  then  expected  any  such  construction  would  be 
given  to  the  contract.  The  plaintiff  performed  the  service,  giving 
to  the  defendants  the  benefit  thereof,  not  only  on  that  quota,  but 
also  the  advantage  arising  therefrom  over  a  "  one  year  man,"  in 
the  assignment  to  the  defendants  of  their  quota  under  the  call 
which  was  made  the  latter  part  of  that  month.  The  contract 
should  be  construed  with  reference  to  its  object,  so  that  effect  may 
be  given  to  the  intention  of  the  parties ;  and  this  entitles  the  ' 
plaintiff  to  recover  the  largest  sum  the  defendants  paid  as  a 
bounty  to  any  one  who  enlisted  to  fill  the  same  quota. 

The  judgment  of  the  county  court  is  reversed,  and  judgment 
for  the  plaintiff  for  the  sum  of  five  hundred  and  ninety-five  dol- 
lars, and  interest  from  and  after  the  2d  day  of  August,  1864. 


698  BENNINGTON  COUNTY, 

Hftalrlns  v.  Bennett  et  al. 

Joel  C.  Haskins  v.  R.  W.  Bennett  and  D.  W.  Kimball. 

Attachment.    Uxemptions.     EitoppeL 

Under  aeotion  13  of  ohapter  47  of  the  General  Statatea  and  the  amendment  thereof 
in  1866,  a  debtor  may  aelect  firom  his  oxen  and  ateera  the  yoke  he  would  keep  ex- 
empt from  attachment ;  and  where  an  attaohment  ia  made  in  hia  abaenoe,  ma^  claim 
the  benefit  of  the  statute  apon  hla  return. 

Where  a  debtor  told  hia  creditor,  upon  being  requested  to  pay  the  debt,  that  he  had 
soTeral  thousand  dollara  worth  of  property,  and  had  two  yoke  of  oxen  and  other 
property  that  could  be  attaohed,  and  that  he  ahould  pay  aoon,  and  the  creditor 
shortly  after  aued  and  attached  one  yoke  of  oxen,  leaving  the  yoke,  aa  he  aup- 
poaed,  that  would  be  most  aervioeable  to  the  debtor,  it  waa  ketd  that  aaid  deelanr 
tiona  of  the  debtor  would  not  eatop  him  from  claiming  the  yoke  attached  aa  exempt 

The  referee  to  whom  this  case*  was  referred  reported  as  fd- 
lows: 

"  The  plaintiff,  J.  C.  Haskins,  owned  and  occupied  a  steam 
saw-mill,  situated  on  the  mountain  in  Stamford,  and  had  been 
running  the  same  for  some  time  previous  to  the  6th  daj  of  De- 
cember, 1866  ;  said  Haskins  was  embarrassed,  and  since  the  6th 
day  of  December,  1866,  has  been  insolvent. 

^^The  defendant,  Bennett,  had  a  debt  against  said  Haskins, 
amounting  to  about  the  sum  of  $130,  and  called  on  Haskins  for 
pay  on  the  23d  day  of  November,  1866,  and  told  Haskins  that  he 
must  have  his  pay ;  that  he  understood  he  had  been  sued,  and  he 
must  pay  or  secure  Mm.  Whereupon  Haskins  told  Bennet  that 
he  had  not  been  sued;  that  he  was  perfectly  good;  that  he  did 
not  owe  but  about  four  hundred  dollars,  and  that  he  had  as  much 
as  five  thousand  dollars  of  property ;  that  he  had  two  yoke  of 
oxen  and  other  personal  property  which  could  be  attached,  and 
that  ho  should  pay  him  soon.  This  conversation  was  at  North 
Adams.  At  this  time  said  Haskins  had  been  sued  by  one  Wheeler, 
who  had  caused  one  yoke  of  oxen  to  be  attached.  Said  Whed- 
er's  writ  was  served  the  10th  day  of  November,  1866,  and  his 
debt  was  about  fifty  dollars.  Haskins  had  procured  one  Edwards 
to  receipt  the  oxen  so  attached,  and  both  yoke  were  in  possession 
of  said  Haskins  and  used  in  his  business  up  to  said  6th  day  of 
December,  1866.  On  the  6th  day  of  December,  the  defendant 
Bennett  procured  a  writ  of  attachment  against  said  Haskins,  and 
gave  it  to  the  defendant  Kimball,  who  was  constable  of  Pownal, 

*  This  action  was  probably  trespass  or  troTer ,  but  it  did  not  appear  what  it  waa, 
or  at  what  term  of  court  it  was  tried.  '  Repoktir. 
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with  authority  to  serve  writs  throughout  the  state,  to  serve,  and 
told  him  to  attach  personal  property.  iLimball  on  the  same  day 
went  to  Haskins'  mill,  and  found  both  yoke  of  oxen  there,  but 
Haskins  was  in  North  Adams,  and  he  returned  without  making 
service.  On  the  next  day,  the  6th  of  December,  Kimball  went 
again  to  the  mill,  Haskins  still  being  in  North  Adams.  Both 
yoke  of  oxen  were  still  at  the  mill.  One  yoke  were  a  pair  of 
red  oxen  which  I  find  were  then  worth  the  sum  of  one  hundred 
and  seventy-five  dollars,  the  other  yoke  were  a  pair  of  stags, 
which  I  find  were  then  worth  one  hundred  and  twenty-five  dollars. 
The  hands  were  working  the  stags,  and  Kimball  attached  the  red 
oxen  and  drove  them  out  on  to  the  county  road,  as  it  is  called,  to 
one  Benjamin  ELimball's  (a  brother  of  the  officer)  and  left  them 
there  to  be  kept  till  he  called  for  them.  The  stags,  which  Kim- 
ball left  at  the  mill,  were  being  used  by  the  hands  when  he  took 
the  oxen,  and  the  oxen  were  l£en  standing  idle,  one  of  them  be- 
ing lame,  but  the  oxen  had  been  in  use  the  fore  part  of  the  day, 
before  Kimball  arrived  there.  The  stags  had  been  attached  on 
Wheeler 's  debt  and  receipted  by  Edwards,  as  above. 

"On  the  8th  of  December,  Kimball  (the  officer)  went  to  the  mill 
and  saw  Haskins.  Haskins  had  then  just  returned  from  North 
Adams.  Both  yoke  of  cattle  were  then  at  Benj.  Kimball's,  the 
stags,  in  the  intervening  time,  having  been  attached  a  second 
time,  and  taken  there.  • 

"While  D.  W.  Kimball  and  Haskins  were  talking,  Benj.  Kimball 
came  there.  Haskins  said  he  wanted  the  oxen  receipted ;  that  he 
should  pay  the  debt  in  a  day  or  two,  and  procured  Benj.  Kimball 
to  receipt  them,  on  condition  that  Benj.  Kimball  should  keep  them 
in  his  possession,  and  Haskins  pay  him  a  dollar  a  day  for  keep- 
ing, till  the  next  Monday ;  Haskins  at  the  same  time  told  D.  W. 
Eamball  that  he  could  not  hold  the  oxen ;  that  the  stags  had  been 
previously  attached,  and  that  the  law  gave  him  a  right  to  a  team, 
but  he  should  settle  up  Bennett's  debt.  Bennett's  writ  against 
Haskins,  on  which  the  oxen  were  attached,  was  made  returnable 
before  H.  Myers,  Esq.,  on  the  12th  of  December.  Haskins  ap- 
peared for  the  purpose  of  appealing  the  suit  to  the  county  court, 
sajring  to  Bennett  and  others  that  he  only  appealed  to  get  time ; 
that  he  should  settle  the  debt ;  .but  he  then  told  R.  W.  Bennett 
that  he  could  not  hold  the  oxen,  as  they  were  exempt  from  at- 
tachment. Said  Bennett  afterward  caused  said  oxen  to  be  ap- 
praised, in  pursuance  of  the  statute,  and  the  officer,  D.  W.  Kim- 
ball, duly  sold  them  at  public  auction,  on  the  23d  of  March,  1867, 
for  W56. 

"  I  further  find  that  said  Haskins  demanded  the  oxen  of  Benj. 
Eamball  within  three  or  four  weeks  after  they  were  attached,  said 
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Benj.  Kimball  then  having  them  in  his  possession,  and  that  he  re- 
fused to  give  them  up,  sayiog  he  was  keeping  them  for  D.  W. 
Eamball,  and  should  not  give  them  up  without  D.  W.  Kimball's 
order.  I  further  find  that  the  suit,  upon  which  the  stags  were  at- 
tached the  second  time,  (soon  after  the  oxen  were  taken),  failed, 
and  that  the  officer,  who  served  the  writ  in  favor  of  Wheeler  and 
attached  the  stags,  reclaimed  the  stags,  and  sold  them  at  public 
auction  on  an  execution,  in  favor  of  Wheeler,  on  the  29th  day  of 
December,  1866,  for  the  sum  of  $91.  I  further  find  that  Haskms 
never  paid  Benj.  Kimball  any  sum  for  keeping  the  oxen.  I  fur- 
ther find  that  when  Kimball  attached  the  oxen  he  did  not  know 
that  the  stags  had  been  attached,  and  supposed  that  the  stags  were 
the  best  yoke  for  Haskins'  business,  though  in  fact  the  oxen  were 
the  most  valuable,  and  most  saleable,  and  the  two  yoke  were 
about  equal  in  the  value  of  their  services  in  the  lumber  business 
that  winter. 

"  If,  from  these  facts,  the  plaintifiF  is  entitled  by  law  to  recover, 
I  find  for  him  to  recover  of  the  defendants  the  sum  of  8175,  with 
interest,  making  the  sum  of  $196,  with  his  costs.  Otherwise,  I 
find  for  the  defendants  to  recover  their  costs." 

Upon  the  foregoing  report  the  court,  Prout,  J.,  presiding,  ren- 
dered judgment  pro  forma  for  the  defendants,  to  which  the 
plaintiff  excepted. 

Preston  ^  Brown,  for  the  plaintiff. 

Q-eo.  W.  Harmon^  for  the  defendants. 

The  opinion  of  the  court  was  delivered  by 

Wilson,  J.  Upon  the  facts  reported  by  the  referee,  two  ques- 
tion arise :  first,  whether  the  debtor  has  the  right  to  select  from 
his  oxen  or  steers  the  yoke  of  oxen  or  steers  he  would  keep  ex- 
empt from  attachment;  and  second,  whether  the  plaintiff's 
declarations  to  Bennett,  on  the  23d  of  November,  as  to  the  at- 
tachable property  then  owned  by  the  plaintiff,  should  estop  him 
firom  claiming  exemption  of  the  red  oxen  against  Bennett's  at- 
tachment. In  regard  to  the  first  question,  it  appears  that  the 
plaintiff,  on  the  10th  of  November,  owned  a  yoke  of  stags  aad  a 
yoke  of  oxen,  and  one  yoke  of  them  were  exempt  from  attach- 
ment. On  said  10th  of  November,  the  stags  were  attached  by 
Wheeler,  and  the  plaintiff  procured  them  receipted,  retaining  pes- 
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session  of  them.  On  the  6th  of  December,  while  the  stags  and 
oxen  were  in  the  plaintiff's  possession,  the  defendant,  Bennett, 
not  knowing  that  the  stags  had  been  attached,  and  supposing  they 
were  the  most  useful  for  the  plaintiff  to  keep,  sued  the  plaintiff 
and  attached  the  oxen  in  the  plaintiff's  absence.  On  the  8th 
of  December,  the  plaintiff  told  the  officer  that  the  oxen  were  ex- 
empt, that  he  should  claim  them,  and  that  the  officer  could  not 
hold  them,  but  the  plaintiff  at  that  time  procured  the  oxen  re- 
ceipted, with  the  understanding  that  the  receiptor  should  keep 
them  in  his  possession.  After  the  oxen  were  attached. and  before 
they  were  receipted,  the  stags  were  attached  the  second  time  and 
taken  from  the  possession  of  the  plaintiff,  to  Kimball's,  where 
tiie  oxen  were  being  kept  by  the  officer.  On  the  12th  of  Decem- 
ber, the  plaintiff  notified  the  defendant,  Bennett,  that  he  claimed 
the  oxen  were  exempt  from  attachment,  and  demanded  them  of 
the  defendants  before  the  suit  was  commenced.  The  statute  in 
terms  gives  the  debtor  the  right  to  make  the  selection,  and  in 
him  alone  that  right  is  vested.  Section  13  of  chapter  47  of  the 
(leneral  Statutes,  after  enumerating  various  articles  of  property 
as  exempt  from  atteichment  and  execution,  adds :  "  And  also  one 
yoke  of  oxen  or  steers,  as  the  debfor  may  select,  with  sufficient 
forage  for  keeping  the  same  through  the  winter."  In  1866,  said 
section  13  was  re-enacted  in  the  same  terms  with  an  addition  as 
to  horses.  The  act  is  in  the  same  words  as  section  13  as  to  the 
exemption  of  oxen  and  steers,  with  an  addition  as  to  the  exemp- 
tion of  two  horses  kept  and  used  for  team  work,  and  such  as  the 
debtor  may  select  in  lieu  of  oxen  or  steers,  but  not  to  exceed  in 
value  the  sum  of  two  hundred  dollars.  The  whole  provision  of 
the  act  of  1866  as  to  being  kept  and  used  for  a  team,  and  the 
limitation  as  to  value,  applies  exclusively  to  the  two  horses,  and 
in  no  way  affects  the  construction  of  the  former  law  where  the 
debtor  claims  exemption  of  oxen  or  steers.  The  chief  object  of 
the  statute  in  making  the  exemption  of  a  yoke  of  oxen  or  steers 
was  to  enable  the  debtor  to  have  the  use  of  cattle  of  this  descrip- 
tion for  a  team.  Under  this  provision  of  the  statute,  any  man 
who  has  or  can  raise  sufficient  means  to  pay  for  two  steer  calves 
and  forage  for  their  keeping,  can  raise  them  up  to  oxen,  exempt 
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from  attachment.  It  will  be  seen  that  the  statute,  as  to  this  sub- 
ject of  exemption,  is  very  liberal  to  the  debtor.  It  says  "  noth- 
ing about  requiring  the  oxen  or  steers  to  be  fit  for  a  team,  or 
being  actually  used  for  that  purpose,  in  order  to  be  exempt."  It 
contains  no  express  limitation  as  to  the  value  of  the  oxen  or 
steers  exempt,  but  the  exemption  is  absolute  and  unqualified.  In 
Dow  V.  Smithy  7  Vt.,  465,  Collameb,  J.,  says :  "  This  exemption 
is  charitable  and  in  the  cause  of  humanity,  and  ought  to  receive 
a  liberal  and  practical  construction."  In  Mundell  v.  Hamnumd^ 
40  Vt.,  641,  Peck,  J.,  says :  "  It  is  established  by  the  whole  cur- 
rent of  decisions  in  this  state  on  this  subject  that  the  statutes 
exempting  certain  property  from  attachment  are  remedial  in  their 
character  and  ought  to  receive  a  liberal  construction  in  &vor  of 
the  debtor."  The  debtor  may  own  a  yoke  of  oxen  or  steers,  of 
little  present  value  for  a  team,  but  valuable  to  keep  on  account 
of  their  yearly  growth.  He  may  at  the  same  time  own  another 
yoke  of  oxen  of  great  present  value  for  a  team,  but  they  are  full 
grown  and  continually  depreciating  in  value.  Either  pair  will 
answer  his  present  purpose  or  use  for  a  team.  His  creditors  have 
the  right  to  take  from  him  one  pair  or  the  other.  The  reason  of 
the  rule.giving  him  the  right  to  select  the  pair  he  would  keep  is 
obvious.  His  superior  knowledge  of  the  cattle,  and  of  the  pair 
from  which  he  could  derive  the  greatest  present  and  future  ad- 
vantage and  profit  in  view  of  the  purpose  for  which  he  might  de- 
sire to  keep  such  cattle,  would  enable  him  to  make  the  selection 
according  to  the  spirit  as  well  as  the  letter  of  the  statute  giving 
him  that  right, — ^a  right  which,  in  view  of  the  apparent  object  of 
the  statute,  should  not  be  exercised  by  an  interested  creditor. 
There  is  nothing  in  the  report  tending  to  show  that  the  plaintiff 
objected  to  the  attachment  of  the  stags ;  he  procured  them  re- 
ceipted, evidently  intending,  at  that  time,  to  settle  the  debt  and 
not  have  the  property  sold.  He  made  no  claim  to  keep  them  as 
exempt ;  and  from  this,  and  the  fact  that  he  then  owned  the  red 
oxen,  it  would  seem  that  he  then  intended  to  claim  exemption  of 
them,  and  not  the  stags. 

It  is  said  by  the  defendants'  counsel  that  if  the  debtor  is  al- 
lowed to  make  the  selection,  a  practical  difficulty  might  arise  in 
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case  of  an  attachment  in  the  absence  of  the  debtor,  or  if  he 
should  decline,  on  reasonable  request,  to  make  his  selection.  We 
have  no  such  case  before  us.  It  does  not  appear  that  the  debtor 
left  to  avoid  notice  of  the  attachment,  but  it  does  appear  that, 
immediately  after  his  return  and  notice  of  the  attachment,  he 
claimed  the  oxen  were  exempt.  No  one  can  suppose  it  reasonable 
that  the  debter  should  remain  at  home  all  the  time  in  anticipation 
of  attachments  and  a  request  to  select  the  oxen  or  steers  he  would 
keep.  It  is  possible,  but  not  probable,  that  a  debtor  would  pur- 
posely absent  himself  to  avoid  notice  that  he  must  make  his  se- 
lection, or  decline  to  make  it  on  reasonable  request.  But  if  the 
debtor  should,  by  such  conduct,  undertake  to  embarrass  his  cred- 
itors in  their  attachment  of  his  property,  and  render  it  necessary 
OF  advisable  for  them  to  attach  all  of  his  oxen  and  steers,  so  as 
to  be  certain  of  holding  such  as  were  not  exempt,  and  hold  the 
whole  until  the  debtor  had  come  to  his  senses  and  selected  the 
pair  he  claimed  to  keep,  and  he  should  sue  for  the  taking  and  de- 
tention of  that  pair  to  the  time  of  making  the  selection,  I  think  a 
sensible  jury  would  deal  out  to  him  the  measure  of  justice  that 
such  conduct  would  deserve. 

It  is  insisted  by  the  defendants  that  the  plaintiff,  by  his  declara* 
tions  to  Bennett  as  to  his  property,  is  estopped  from  setting  up  a 
claim  that  the  oxen  were  exempt  from  attachment.  It  appears 
that  the  plaintiff,  on  the  23d  day  of  November,  was  requested  to 
make  payment  to  Bennett  of  a  debt  the  plaintiff  owed  him,  and 
the  plaintiff  on  that  occasion  told  Bennett  that  he  had  as  much 
as  ^000  of  property,  that  he  had  two  yoke  of  oxen  and  other 
property  that  could  be  attached,  and  that  he  should  pay  Bennett 
soon.  Upon  the  facts  reported  by  the  referee,  we  think  it  is  clear 
that  the  plaintiff,  by  his  declarations  to  Bennett  as  to  his  attacha- 
ble property,  did  not  waive  his  right  to  claim  exemption  of  the 
oxen.  In  order  to  entitle  the  defendants  to  prevail  on  this  point, 
it  should  appear  that  the  declarations  of  the  plaintiff  in  respect 
to  his  property  were  such  as  would  justify  the  defendants  in  at- 
taching property  exempt  from  attachment,  and  that  by  reason  of 
those  declarations  the  defendants  made  the  attachment.  It  ap- 
pears that  the  plaintiff  on  that  occasion  spoke  generally  of  his 
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means  to  pay  the  small  debt  demanded  of  him ;  he  enumerated 
certain  property,  among  which  were  the  two  yoke  of  oxen,  and 
concluded  by  saying  that  the  property  could  be  attached.  But 
the  subject  of  exemption  was  not  mentioned,  and  probably  not 
thought  of  by  either  party.  The  defendant  was  not  given  to  un- 
derstand that  the  plaintiflF  intended  to  waive  his  right  to  keep 
property  which  was  exempt  from  attachment,  and  there  is  nothing 
in  the  case  indicating  that  the  defendant,  Bennett,  understood  the 
plaintiflF  would  turn  out  to  be  attached  or  consent  to  an  attach- 
ment of  property  exempt  by  law.  Bennett  was  not  there  on  that 
day  to  make  an  attachment,  and  the  declarations  were  not  made 
with  a  view  to  an  attachment  of  the  property.  The  defendant,  in 
making  the  attachment  on  the  6th  of  December,  did  not  act  upon 
any  previous  suggestions  of  the  plaintiflF  in  respect  to  his  property ; 
he  gave  to  the  oflBlcer  general  directions  to  attach  personal  prop- 
erty. On  the  question  whether  Bennett  acted  upon  the  previous 
declarations  of  the  plaintiflF  in  making  the  attachment,  the  referee 
reports  facts  that  are  wholly  inconsistent  with  the  theory  of  this 
point  in  the  defence.  The  report  says, "  Bennett  sued  and  at- 
tached the  oxen  in  Haskins'  absence,  not  knowing  that  the  stags 
had  been  attached,  and  supposing  the  stags  were  the  most  ireful 
for  Haskins  to  keep."  Now  if  Bennett  in  making  the  attachment 
was  acting  upon  the  declarations  of  the  plaintiflF  that  he  had  two 
yoke  of  oxen  that  could  be  attached,  why  did  he  leave  the  stags, 
upon  the  supposition  they  were  the  most  useful  for  the  plaintiflF  to 
keep  ?  If  the  declarations  of  the  plaintiflF  would  estop  him  from 
setting  up  a  claim  that  the  oxen  were  exempt,  they  would  have 
the  same  eflFect  as  to  both  pair  if  Bennett  had  attached  them. 

The  judgment  of  the  county  court  is  reversed,  and  judgment 
for  the  plaintiflF  for  the  sum  reported  by  the  referee,  with  interest 
since  last  December  term. 
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ABSCONDING  DEBTOR. 

1.  An  officer  haying  arrested  an  absconding  debtor  upon  a  capias,  may  lodge 
him  in  the  county' jail  for  safe  keeping  until  he  furnishes  bail,  or  is  taken,  upon 
proper  request,  before  the  magistrate  signing  the  writ,  for  examination  in  dis- 
charge of  arrest,  but  his  custody  remains  in  the  officer,  and  could  not  be  trans- 
ferred to  the  jailer  until  iull  commitment  upon  the  writ.  Kenerson  y.  Ba- 
coUj  678. 

2.  By  section  61  of  chapter  33  of  the  General  Statutes,  a  commitment  to  jail 
consists  of  a  deliyery  of  the  person  to  the  keeper  of  the  jail  within  the  same,  and 
a  deliyery  of  an  attested  copy  of  the  writ,  by  yirtue  of  which  the  commitment 
was  made,  to  the  jailer,  with  the  officer's  return  of  commitment.    Ih. 

3.  Until  full  seryice  of  the  process  by  commitment,  yerified  by  the  officer's  re- 
turn, the  debtor's  right  to  be  taken,  upon  proper  request,  before  the  magistrate, 
oontinues,  although  the  officer  may  haye  lodged  him  in  jail  and  intended  what 
he  did  to  be  a  commitment :  and  if  the  officer  neglect  or  refuse  to  comply  with 
the  request  and  complete  the  seryice  in  disregard  of  it,  he  becomes  a  trespasser 
fib  initio.    lb. 

ACCEPTANCE.    See  Contract,  7-10. 

ADMINISTRATORS.    See  Exbcutors  and  Administrators. 

ADVERSE  POSSESSION. 

1.  Title  acquired  by  fifteen  years  adyerse  possession  is  as  perfect  for  all  pur- 
poses as  though  deriyed  by  deed,  and  no  yerbal  transfer,  surrender  or  deckra- 
tkm  of  the  person  so  acquiring  the  title  can  haye  any  effect  upon  it.  He  can 
conyey  it  only  by  deed  executed  according  to  the  requirements  of  the  statutes. 
Hodges  y.  Eddy,  485. 

2.  Nor  would  the  grantee  of  the  premises  so  acquired  be  estopped  from  set- 
ting up  title  thereto  by  any  yerbal  admission  or  agreement  of  the  grantor, 
made  to  the  defendant,  in  respect  to  such  premises  before  the  sale  to  the  grantee , 

45 
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of  which  the  grantee  had  no  notice,  and  the  grantor  being  in  possession  at  the 
time  of  the  conveyance  to  the  grantee ;  the  defendant  being  the  person  against 
whom  the  title  by  adverse  possession  was  acquired.    lb, 

3.  Where  adjoining  owners,  having  a  well  defined  and  recognized  straight 
line  between  their  lands,  built  together  a  zig-zag  slash  fence,  wherever  th^r 
could  build  the  cheapest  and  easiest,  following  rocks  and  ledges  where  they  could 
do  so,  and  not  pretending  to  build  on  the  true  line,  it  was  held  that  possession  to 
such  fence  would  not  be  available  to  either  owner  to  gain  title  beyond  the  true 
line ;  nor  to  their  grantees  except  under  a  claim  of  ownership.  Morse  et  al.  v. 
ChurchiU,  6A9,    f 

4.  The  presumption  that  possession  was  adverse  may  be  rebutted  by  proof 
that  in  its  origin  it  was  permissive ;  and  sometimes  the  condition  of  the  proper^ 
and  the  circumstances  accompanying  the  occupancy  itself  will  rebut  the  presump- 
tion that  it  viras  adverse  or  under  a  claim  of  right.    lb.  • 

5.  In  tbis  case,  there  being  a  rail  fence  on  a  portion  of  the  true  line  and  the 
zig'^ag  slash  fence  diverging  in  places  from  the  true  line,  apparently  for  ooo- 
venience  only,  it  was  held  that  a  referee  or  jury  trying  the  case  might  properly 
infer,  under  the  circumstances  of  the  case,  that  occupancy  between  the  straight 
true  line  and  the  slash  fence  was  not  under  a  daim  of  title,    lb. 

See  Deed,  4,  5. 

AFFIDAVIT.    &gJuii0E,2. 

AGE  OF  RESPONSIBILITY.    See  Orixikal  Law,  6, 7. 

AGENCY. 

1 .  B  acted  as  the  agent  of  the  defendants  in  selling  stoves.  After  the  agen^ 
was  terminated  B  still  continued  to  prosecute  the  same  business,  and  to  hold 
himself  out  to  the  world  as  the  agent  of  the  defendants ;  which  was  known  to 
and  acquiesced  in  by  them.  Held^  that,  under  the  circumstances  of  this  case, 
the  plaintiff  was  justified  in  regarding  the  agency  as  still  existing  between  the 
defendants  and  B.    Bradish  v.  Belknap  4*  Edson,  172. 

See  Promissory  Notes,  1-3 ;  Selectmen,  1 ;  Trustee  Process,  1, 2. 

ALIMONY. 

1.  An  action  on  an  order  and  decree  for  temporary  alimony  pending  a  libel  for 
divorce  can  not  be  maintained  by  the  libellant  against  the  estate  of  the  libelee, 
whore  the  libelee  deceased  after  the  decree  was  made  and  before  any  part  of  the 
alimony  became  due  and  before  any  order  to  enforce  collection  had  been  made. 
T^ary  v.  Braley,  administrator,  180. 

AMENDMENT.    See  Pleading,  1-3. 
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APPEAL.    See  Trial  by  Jury. 

AHBIIHAMENT  AND  AWARD.    See  Contract,  1,  S. 

ARREST.    Sec  Absconding  Debtor,  1-3. 

ASSAULT  AND  BATTERY.    See  Trespass,  1-9. 

ASSIGNMENT. 

1.  A  due-bill  as  follows :  '^  Due  Mr.  Harvey  Groot,  two  hundred  and  ninety- 
five  dollars  in  part  payment  for  a  piano-forte,  said  piano  to  be  selected  by  Mr. 
Groot,"  dated  and  signed,  is  assignable,  and  the  assignee  or  bis  agent  would 
have  the  same  right  to  select  a  piano  that  the  assignor  had.     Groot  v.  Storey  533. 

^  3.  But  the  maker  would  be  obliged  to  furnish  only  such  a  piano,  upon  de- 
mand, as  was  agreed  upon  when  the  due-bill  was  delivered,  and  if  the  attorney 
of  the  assignee  had  not  authority  to  select  such  an  one,  and  in  fact  selected  and 
demanded  such  as  the  contract  did  not  call  for,  a  reply  by  the  maker  of  the  due- 
bill,  that  he  could  not  have  the  one  selected,  or  any  other,  and  that  he  would  not 
pay  the  due-bill,  would  not  operate  as  a  waiver  by  him  of  vrant  of  authority  in 
the  attorney  to  make  a  legal  demand,  or  of  the  maker's  right  to  daim  that  de- 
mand should  be  made  before  suit  for  such  as  the  contract  called  for.    lb. 

See  Chosx  in  Action,  1 ;  Promissory  Note,  1-3. 

ASSISTANT  TOWN  CLERK.     See  Process,  2. 

ASSUMPSIT.    See  Bailment,  4 :  Contract,  13. 

ATTACHMENT. 

1.  Where  a  plaintiff  in  a  writ  has  a  vaUd  daim  and  cause  of  action  against 
the  defendant,  and  the  officer  attaches  property  upon  it  which  is  lawfully  sul^ject 
to  attachment  upon  it,  the  fact  that  the  officer  making  the  attachment  knew  that 
the  plaintiff's  purpose  was  to  restore  the  possession  of  said  property  to  another 
person,  would  not  render  the  officer's  acts  in  making  the  attachment  unlawful. 
Nor  would  such  purpose  render  the  attachment  unlawful,  even  to  the  plaintiff  in 
that  writ.     Wak^d  v.  Faxmutn  et  al. ,  339. 

2.  Under  section  13  of  chapter  47  of  the  General  Statutes  and  the  amend- 
ment thereof  in  1866,  a  debtor  may  select  from  his  oxen  and  steers  the  yoke  he 
would  keep  exempt  from  attachment ;  and  where  an  attachment  is  made  in  his 
absence,  may  claim  the  benefit  of  the  statute  upon  his  return.  Haskins  v.  Ben- 
nett et  al.,  698. 

3.  Where  a  debtor  told  his  creditor,  upon  being  requested  to  pay  the  debt, 
that  he  had  several  thousand  dollars  worth  of  property,  and  had  two  yoke  of 
oxen  and  qther  property  that  could  be  attached,  and  that  he  should  pay  soon ; 
and  the  creditor  shortly  after  sued  and  attached  one  yoke  of  oxen,  leaving  the 
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yoke,  as  he  supposed,  that  would  be  most  servicable  to  the  debtor,  it  was  kdd 
that  said  declaiatioDs  of  the  debtor  would  not  estop  him  from  claiming  the  yoke 
attached  as  exempt,    lb. 

See  Authorized  Person,  3;  Process,  1. 

AUCTION.    See  Peddlers,  3. 

AUTHORIZED  PERSON. 

1.  The  statute  (^  26,  ch.  13,  Gen.  Sts.)  providibg  that  no  sheriff  or  deputy 
shall  make  any  writ,  etc.,  is  an  absolute  prohibition  upon  sheri&  and  deputy 
sheri&  from  making  any  writ  whatever,  except  in  their  own  case,  by  whomsoever 
it  may  be  served.     Walworth  v.  Farwell  et  al,,  212. 

2.  The  provisions  of  this  statute  have  been  held  to  extend  to  constables  (10 
Vt.,  106) ,  but  they  do  not  extend  to  persons  specially  deputized  by  the  authority 
signing  the  writ.  The  person  making  a  writ  may  be  so  deputized  to  serve  it.    lb. 

3.  A  person  specially  authorized  to  serve  process  has  no  authority  except  that 
conferred  by  his  deputation ;  he  is  entitled  to  and  can  daim  no  respect,  oonsidra- 
ation  or  obedience  by  reason  of  his  being  in  a  public  position  until  he  makes  bis 
authority  known,  or  until  it  is  known  to  those  with  whom  he  is  dealing;  and 
until  then  the  owner  of  property,  which  the  authorized  person  is  undertaking  to 
attach  and  cany  away,  may  treat  him  as  a  mere  trespasser  and  protect  it  against 
him.  But  if  he  resist,  having  such  knowledge,  and  the  authorized  person  is  in- 
jured by  him,  he  is  liable  in  an  action  of  trespass  for  an  assault  and  batteiy. 
Leach  v.  Fronds  et  al.,  and  Francis  v.  Leach  et  al,,  670. 

BAILMENT. 

1.  A  rode  with  B  firom  Barton  to  Newport,  knowing  that  B  had  hired  the 
team  to  go  only  to  Barton,  but  exercised  no  control  over  it.  Held^  that  A  was 
not  liable  as  a  trespasser  to  the  bailor  of  the  team.    Hubbard  v.  Hunt,  376. 

2.  If  a  pledgee  or  pawnee  of  a  chattel  or  one  having  it  in  his  right  only,  sell 
it  as  if  he  were  the  absolute  owner  before  he  has  a  right  to,  the  general  owner 
may  maintain  trover,  and  in  that  action  recover  according  to  the  value  of  his 
intere^  in  the  propertor.    Kidney  v.  Persons,  386. 

3.  As  a  general  rule,  the  owner  of  property  wrongfully  converted  into  moiDey 
or  its  equivalent,  may  waive  the  tort  and  seek  his  remedy  in  assumpsit.    lb. 

4.  But  where  the  plaintiff  pawned  or  pledged  a  watch  to  secure  the  payment 
of  a  debt  he  was  owing,  and  the  defendant  obtained  the  possession  of  it  in  right 
of  the  pawnee  or  pledgee,  and  sold  it  before  he  had  a  right  to,  for  a  harness,  re- 
ceiving no  money  in  fact  for  either,  it  vros  held,  that  the  plaintiff  could  not  re- 
cover in  general  assumpsit,  as  for  money  had  and  received,    lb. 
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5.  Question  discassed  as  to  what  is  money  had  and  received,  or  its  equivalent, 
in  a  legal  sense,    lb. 

See  Innkeeper,  1-3. 

BASTARDY. 

1.  Evidence  on  the  part  of  the  defense,  in  a  prosecution  for  bastardy,  tending 
to  show  sexual  intercourse  by  the  plaintiff  with  others  than  the  defendant,  and 
acts  of  indecent  &miliarity  with  them  tending  to  show  such  intercourse,  outside 
of  the  time  within  which,  according  to  the  course  of  nature,  the  child  in  ques- 
tion could  have  been  begotten,  is  inadmissible.  Nor  is  this  evidence  rendered 
admissible  by  inquiries  as  to  such  acts,  being  first  made  of  the  plaintiff  on  the 
stand,  and  her  denial  of  them.  Nor  does  her  answering  without  objection  give 
the  defendant  the  right  to  introduce  evidence  to  contradict  her  answers,  even  for 
the  purpose  of  impeaching  or  discrediting  her  testimony.  SterUng  v.  Sterl- 
ing,90. 

2.  The  error  in  admitting  such  testimony  is  not  cured  by  the  direction  of  the 
court  to  the  jury  in  the  charge  not  to  consider  it,  as  it  had  no  tendency  to  show 
that  the  defendant  was  not  the  father  of  the  child,  the  verdict  being  for  the  de- 
fendant,   lb, 

3.  Evidence  that  the  plaintiff  applied  to  a  physician  for  medicine  to  procure 
an  abortion,  and  that  she  attempted  to  procure  an  abortion,  and  what  she  said  to 
others  on  that  subject,  is  inadmissible  in  a  prosecution  for  bastardy.  It  would, 
therefore,  be  error  for  the  court  to  admit  it,  and  charge  the  jury  that  it  vras  evi- 
dence tending  to  contradict  and  discredit  the  plaintiff,  she  having  denied  it  on 
cross-examination.    Fo, 

4.  One  witness  testified  that,  after  the  child  was  bom,  he  asked  the  plaintiff 
whose  &ult  it  was  that  the  defendant  and  his  vnfe  had  no  children,  and  that  she 
replied  she  did  not  know.  Held,  that  the  question  and  the  reply  should  have 
been  excluded  by  the  court,    lb, 

5.  The  ruling  of  the  county  court  in  admitting  the  testimony  of  Wilbur  N. 
Thurston  as  to  the  conduct  of  the  plaintiff  with  Garlos  Thurston,  prior  to  the 
time  when  the  child  could  have  been  begotten,  held  erroneous  under  the  circum- 
stances of  the  case.    lb, 

6.  The  plaintiff,  in  such  prosecution,  can  not  be  regarded  as  becoming  a  mere 
nominal  party  without  interest,  by  the  town's  assuming  the  control  of  the  prose- 
cution ;  her  declarations,  therefore,  afler  the  town  assumes  control,  in  relation 
to  material  fieicts  in  the  case,  are  evidence  in  chief,  but  not  conclusive,    lb, 

7.  Evidence  tending  to  show  that  the  complainant's  general  reputation  for 
truth  and  varacity  was  not  good,  both  prior  and  subsequent  to  the  time  when 
this  controversy  arose,  held  admissible  under  proper  instructions  to  the  jury  as  to 
the  force  and  weight  to  be  given  to  it.    lb. 
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-  ^  BOND. 

1.  A  condition  in  a  bond  not  to  do  certain  acts  specified  therein,  (as  in  this 
<»8e  not  to  engage  in  the  business  of  slaughtering  cattle,  etc.,  and  retailing  fresh 
meat  in  a  certain  town,)  is  in  legal  effect  and  operation  a  stipulation  not  to  do 
such  acts,  and  the  doing  of  them  is  a  breach  of  the  oondition.  Marvin  v.  Bell, 
607. 

S.  An  action  to  recover  the  penalty  in  such  bond  comes  within  the  proYisbns 
of  section  65  of  chapter  30  of  the  General  Statutes,  though  there  be  no  agree- 
ment, other  than  the  condition  of  the  bond,  not  to  do  the  acts  therein  speoaSed ; 
und  the  court  should  render  judgment  for  the  full  amount  of  the  bond  and  issue 
execution  for  such  damages  only  as  are  proved,  leaving  the  remainder,  if  uiy, 
as  security  for  any  iiy  ury  that  may  result  from  future  breaches,  to  be  made  avall- 
«,ble  by  way  of  scire  facias  on  such  judgment  as  provided  for  in  section  67.     lb. 

See  Mbrgbr,  1. 

BOOK  ACCOUNT. 

1.  Under  section  ^  of  chapter  36  of  the  General  Statutes,  a  surviving  party 
in  an  action  of  book  account  is  a  competent  witness  in  his  own  &vor,  so  far  as  to 
prove  in  whose  handwriting  his  charges  are,  and  when  made,  and  no  further. 
He  is  no€  a  competent  witness  to  testify  generally  in  reUtion  to  the  items  of  his 
account.    Hunter  v.  Kittridge's  estate^  359. 

2.  Where  the  party  living  is  a  competent  witness,  in  an  action  on  book  ac- 
count, any  further  than  to  prove  in  whose  handwriting  his  charges  are,  and 
when  made,  it  is  not  because  his  action  is  book  account,  but  it  is  because  the 
subject  matter  of  his  action  comes  within  the  excepted  cases  mentioned  in  the 
first  proviso  in  said  section.  The  meaning  of  the  statute  is  the  same  as  if  the 
•excepted  cases  mentioned  in  the  first  proviso  were  also  inserted  in  the  second.  lb. 

3.  The  &ct  that  charges  stand  upon  a  book  and  the  book  b  proved,  does  not 
necessarily  bind  the  auditor  to  treat  the  book  as  prima  fade  evidence  that  the 
charges  upon  it  are  true.    lb. 

4.  Proof  of  the  handwriting  of  the  charges,  and  when  made,  tends  to  prove 
the  book,  and  the  book  when  proved  is  evidence  tending  to  prove  the  charges 
-thereon,  and  it  is  to  be  weighed  as  evidence,  and  such  weight  given  it  as  the 
auditor  may  think  it  entitled  to.    lb. 

5.  In  order  to  justify  an  auditor  in  allowing  any  disputed  charge,  he  should 
find  as  matter  of  fact^  from  a  &ir  balance  of  proof,  that  tiie  charge  is  correct,  and 
that  the  person  against  whom  the  charge  stands  is  still  indebted  for  the  same.  R. 

6.  It  is  well  settled  law  in  this  state  that  an  unqualified  acknowledgment  of  a 
4ebt  barred  by  the  statute  of  limitations,  as  unpaid  and  still  subsisting,  unac- 
companied by  any  unwillingness  to  pay  it,  is  evidence  &om  which  a  new  promise 
may  be  inferred,    lb. 
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7.  An  unqualified  promine  to  settle  book  accounts,  barred  by  the  statute  of 
limitations,  is  a  direct  admission  of  unsettled  accounts  existing  between  the 
parties  at  the  time  of  such  admission,  and  such  promise  to  settle  accounts  when 
unaccompanied  by  any  unwillingness  to  pay  the  balance,  if  any;  implies  a 
promise  to  pay  whatever  balance  should  upon  such  settlement  be  found  due.    lb, 

8.  The  question  as  to  what  claims  the  defendant  intended  to  embrace  in  his 
promise  or  agreement  '*  to  settle  accounts,"  is  for  the  auditor  to  determine  from 
the  eyidenoe  on  this  point.    Ih, 

BOUNDARY  LINE. 

1.  The  declarations  of  a  deceased  person  as  to  the  location  of  a  disputed 
boundary,  otherwise  admissible,  are  not  rendered  inadmissible  by  the  &ct  that 
they  were  made  off  the  land,  and  because  the  line  referred  to  was  not  actually 
pointed  out  or  shown.    Powers  et  al,  v.  Silshy  et  al.,  288. 

3.  The  question  was,  which  of  the  two  lines,  fourteen  rods  apart,  was  the 
true  range  line.  One  survey  of  the  5th  division  of  lots  was  made  in  1806,  and 
one  in  1808,  and  one  of  these  lines  was  run  in  one,  and  the  other  in  the  other,  of 
said  years ;  and  the  one  run  in  1808  was  conceded  to  be  the  true  line.  In  1830, 
G,  then  an  old  man,  since  deceased,  an  original  proprietor,  and  one  of  the  com- 
mittee appointed  to  procure  the  survey  of  1808,  and  who  made  the  report  as  re- 
corded, and  for  a  while,  at  an  early  day,  the  custodian  of  the  proprietors'  rec- 
ords and  plans,  living  three  or  four  miles  from  the  5th  division  of  lots,  and 
having  one  in  the  same  range  as  the  defendant's  lot,  assigned  to  him  as  one  of 
the  proprietors,  told  the  witness,  while  at  G's  house  to  make  a  copy  of  the  plan 
of  surveys  made  by  direction  of  the  proprietors,  that  when  he  should  survey  in 
the  5th  division,  he  would  find  two  range  lines  between  the  lots,  and  that  the 
west  line  was  the  true  one.    Heldy  that  this  declaration  vras  admissible,    lb. 

See  Adverse  Possession,  3-5 ;  Deed,  6,  7. 

BOUNTY.    See  Soldier's  Bounty. 

BRIDGES.    See  Highways  and  Bridges. 

BURLINGTON  CITY  CHARTER.    See  Trial  by  Jury. 

CERTIFICATE.    See  Deposition,  3-5;  School  Teacher,  1,  2;  Taxes,  6-10  ; 
Written  Instrument,  1. 

CHANCERY.    See  Foreign  Judgment,  1 ;   Commissioners,  1-3 ;   Contempt  ; 

Mortgage,  1,  2. 

CHANGE  OF  POSSESSION.    See  Taxes,  3-^. 

CHOSE  IN  ACTION. 

1.  In  an  action  by  the  assignee  of  a  chose  in  action  not  negotiable,  against  the 
maker,  upon  a  special  promise  to  the  plaintiff  to  pay  him  as  assignee,  the  par- 
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ticolar  oonsideration  for  the  transfer,  as  between  the  plaintiff  and  assignor,  need 
not  be  alleged  in  the  declaration ;  it  is  enough  if  it  is  ayerred  that  by  the  trans- 
fer the  plaintiff  became  the  sole  owner.  Whether  the  transfer  was  hy  pazchaae 
for  a  yalnable  consideration,  or  by  way  of  gift,  is  immaterial  to  the  Talidity  of 
the  defendant's  promise,  if  thereby  the  plaintiff  became  the  absolate  owner. 
SmiUeY,  Stevens,  321. 

CLERK  PRO  TEM.    See  Soldier's  Bounty,  33. 

COASTING.    See  Highways  and  Bridges,  1. 

COLLECTOR'S  DEED.    See  Deed,  4, 

COMMISSIONERS. 

1.  Where  the  creditor  of  an  estate  presents  his  claim  to  the  oommi.swoiierB 
appointed  by  the  probate  ooart,  for  allowance  against  the  estate,  it  becomes  the 
duty  of  the  commissioners  to  take  cognizance  of  the  daim,  to  act  upon  it,  and  to 
include  it  and  their  action  on  it  in  their  report  to  the  probate  court.  Dickey  ▼. 
Corliss,  administrator,  127. 

2.  Where  the  creditor  has  duly  presented  his  daim  to  the  oommissioners,  and 
they  intimate  nothing  to  him  adverse  to  its  allowance,  and  the  administiatcnr 
makes  no  defense  or  objection,  the  creditor  is  justified  in  resting  in  the  belief  that 
his  daim  was  allowed,    lb, 

3.  Where  commissioners,  without  the  fault  of  the  creditor,  have  fiiiled  to  re- 
port to  the  probate  court  a  claim  duly  presented  before  them  for  allowance,  it  is 
the  province  of  the  court  of  equity  to  save  the  creditor  from  his  impending  loas, 
by  holding  the  estate  still  bound  to  do  what  the  law  would  compel  it  to  do  bat 
for  the  omission  of  the  commissioners  to  do  their  duty ;  and  in  this  req)ect  the 
court  of  equitiy  will  be  occupying  its  own  peculiar  province,  and  not  assuming 
that  of  the  probate  court,    lb, 

COMMITMENT.    See  Absconding  Debtor,  1-3. 

COMMON  CARRIERS.    See  Railroad,  1-4. 

COMMON  COUNTS.    See  Plbadlngs,  4. 

CONFLICT  OF  LAWS.    See  Wagering  Contract, 

CONSIDERATION. 

See  Chose  en  Action,  1 ;  Contract,  1,2, 15;  Husband  and  Wife,  d-U  :  Tsci- 

TEE  Process,  9. 

CONSTABLE,  See  Authorized  Person,  2 ;  Trespass,  6,  7. 

CONSTITUTION.    See  Grand  List,  2,4 ;  Trial  by  Jubt. 
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CONSTRUCTION.     See  Contract,  12 ;  Deed  1-3,  6,  7 ;  Soldier's  Bounty, 

34-36. 

CONTEMPT. 

1.  A  writ  of  injunction  issued  to  restrain  the  defendants  from  removing  cer- 
tain machinery  which  was  in  their  possession,  held,  that  they  would  be  guilty 
of  a  contempt  if  they  stood  by  and  quietly  suffered  it  to  be  removed,  even  though 
they  did  not  themselves  actively  participate  in  the  removal.  Stimpson  et  al.  v. 
PtUnam€taI,,238, 

2.  The  fact,  if  true,  that  an  iiy unction  was  improperly  granted,  is  a  reason 
for  its  dissolution ;  but  until  dissolved  it  must  be  obeyed,  no  matter  how  unreas- 
onable in  its  terms  or  unjust  in  its  operation.  The  injunction  in  this  case  held  to 
have  been  properly  granted,  and  no  fact  is  established  which  would  warrant  its 
dissolution,  and  much  less  absolve  the  defendants  from  liability  for  disobeying 
it.    lb, 

3.  This  injunction  upon  the  removal  of  the  machinery  was  granted  upon  the 
statement  that  it  was  covered  by  the  terms  of  a  certain  mortgage.  It  turned 
out  that,  although  both  parties  meant  to  have  the  mortgage  cover  this  machinery, 
and  supposed  it  did,  the  language  of  the  description  was  such  as  not  to  include 
it.  Heldy  that  equity  will  treat  that  as  having  been  done  which  ought  to  have 
been  done,  and  the  case  upon  the  prooeeding  for  contempt  will  be  disposed  of  as 
it  would  be  if  no  mistake  had  occurred  in  writing  the  mortgage,    lb. 

4.  The  object  of  the  proceeding  for  contempt  is  twofold :  first,  to  punish  the 
guilty  party ;  secondly,  to  compel  restitution  to  the  party  injured,    lb, 

5.  In  this  case,  the  court  finding  that  the  violation  of  the  injunction  was  will- 
ful, and  done  secretly  and  corruptly,  and  the  orators'  decree  of  foreclosure  upon 
the  mortgage  having  become  absolute,  and  it  being  very  clear  and  manifest  that 
the  mortgage  was  intended  and  understood  by  the  parties  to  cover  the  machinery 
which  the  defendants  removed  in  violation  of  the  injunction,  the  court  held  that 
the  orators  were  entitled  to  sununary  relief  in  this  proceeding,  without  waiting 
for  proceedings  to  reform  the  mortgage,  or  the  decree  upon  it,  and  accordingly 
gave  the  orators  a  final  decree  for  the  value  of  the  machinery  removed.    7^. 

CONTRACT. 

1.  A  court  of  law  will  not  set  aside  a  contract  for  inadequacy  of  considera- 
tion alone.  The  inadequacy  may  be  such  as  to  furnish  evidence  of  fraud.  Kid- 
der V.  Chamber  tin  f  62. 

^"t  2.  But  in  this  case  there  was  no  fraud  either  on  the  part  of  the  plaintiff  or 
theSbrbitrators  to  whom  it  was  referred  to  decide  upon  what  terms  the  parties 
should  trade  horses,    lb, 

3.  Where  a  laborer  leaves  his  employer  before  his  term  of  service  has  expired 
and  without  his  employer's  consent,  and  the  employer,  although  insisting  that  he 
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does  not  admit  his  liability,  offers  to  pay  him  for  his  labor  at  the  rate  he  "would 
have  received  if  he  had  labored  until  the  end  of  the  time  agreed  upon,  or  makas 
a  tender  of  the  amount  due  at  that  rate,  he  (the  employ^),  both  by  his  offer  of 
payment  and  by  his  tender,  "waiTes  the  forfeiture  of  the  wages  for  the  serrieeB 
performed.  But  the  laborer  is  not  entitled  to  recoYer  more  than  the  oontraoi 
price,  in  any  view  of  the  case,  unless  he  had  good  cause  for  leaving.  Patnote  v. 
Sanders ,  66. 

4.  The  laborer,  having  left  voluntarily,  although  by  the  consent  and  aoqni- 
escenceof  the  employer,  can  recover  only  pro  rata  on  the  basis  of  the  contract 
price ;  and  the  employer,  under  the  circumstances,  is  not  entitled  to  recover 
damages,    lb. 

5.  The  tender  was  intended  to  be  in  accordance  with  the  above  role  of  com- 
pensation, but  by  mistake  was  ten  dollars  less  than  the  amount  due  under  the 
rule.  Held,  that  it  must  be  regarded  as  the  mistake  and  misfortune  of  the 
employer,  and  could  not  have  the  same  legal  effect  on  the  rights  of  the  partieB 
in  the  case  that  it  would  have  had  if  it  had  been  a  tender  of  the  amount  in- 
tended,   lb. 

6.  The  clause,  "  It  is  agreed  by  the  parties  aforesaid,  that  said  A  has  the  right 
to  sell  said  machine  at  any  time,  by  paying  said  B  the  above  mentioned  note  and 
interest,"  contained  in  a  bill  of  sale  of  a  mowing-machine,  given  by  A  to  B  to 
secure  the  payment  of  a  promissory  note  from  A  to  B,  does  not  empower  A  to 
sell  the  machine  until  he  shall  first  pay  the  note.    Prescott  v.  Prescott,  131. 

7.  The  plaintiff  contracted  to  furnish  the  defendants  with  good  dry  fire-wood 
for  the  year  commencing  January  1,  1863,  for  the  sum  of  $35,  and  not  to  funush 
last-block  wood,  such  as  he  had  furnished  previously.  He  tumished  the  wood 
according  to  the  contract  until  June  or  July,  when  he  commenced  to  fumii^ 
last  block  wood,  which  was  wood  of  an  inferior  quality,  and  continued  so  to  furnish 
it  through  the  year.  Tbe  defendants  used  this  wood  until  sometime  in  the  fiUl, 
when  they  procured  wood  elsewhere.  After  the  expiration  of  the  year,  one  of 
the  defendants  paid  $17.50,  protesting  that  the  wood  was  not  furnished  aoootd- 
ing  to  the  contract.  Held,  that  the  plaintiff,  having  stipulated  both  as  to  the 
kind  of  wood  he  should  furnish,  and  as  to  the  kind  of  wood  he  should  not  fur- 
nish, had  no  reason  to  suppose  that  the  defendants  had  accepted  this  inferior 
•quality  of  wood  at  the  contract  price  for  good  dry  wood.  Andrews  v.  Eastman 
^  al.,  134. 

8.  The  plaintiff  never  having  indicated  to  the  defendants  in  any  manner  be- 
fore or  while  he  was  furnishing  the  wood,  or  while  they  were  using  it,  that  he 
should  claim  such  wood  was  according  to  the  contract,  the  defendants  did  not  be- 
come liable  to  pay  the  contract  price  by  reason  of  using  the  wood,  nor  by  reasoii  of 
their  neglect  to  give  further  notice  to  the  plaintiff  that  they  should  not  accept  it 
upon  the  contract,    lb. 

9.  The  payment  of  the  $17.50,  under  protest,  was  not  a  recognition  by  the  de- 
fendants that  anything  more  was  due  the  plaintiff.    U. 
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10.  The  plaintiff,  haying  failed  to  comply  fully  with  the  terms  of  the  oon- 
tnot,  was  entitled  to  compensation  for  the  wood  only  to  the  extent  of  the  benefit 
aetually  received  by  the  defendants,  and  the  latter  had  the  right  to  have  de- 
ducted from  the  contract  price  the  amount  of  damages  they  sustained  by  the 
non-performance  of  the  entire  contract  of  the  plaintiff,    lb, 

11.  The  plaintiff  agreed  with  the  defendant,  a  newspaper  publisher,  to  report 
the  proceedings  of  the  senate  in  1866,  at  two  dollars  per  day,  and  performed  ac- 
oording  to  the  contract.  The  last  day  of  the  session  the  general  assembly  voted 
''That  the  reporters  of  the  senate  and  house  receive  from  the  state,  for  their 
services  the  present  session,  the  same  pay  as  is  allowed  to  members  of  the  gen- 
eral assembly,"  and  under  this  vote  the  plaintiff  received  the  same  fh)m  the  state. 

Beld  that  this  vote  was  not  intended  to  inure  to  the  benefit  of  the  employers  of 
the  reporters,  and  payment  by  the  state  under  said  vote  to  the  plaintiff  did  not 
operate  as  payment  pro  tanto  for  his  services  under  the  contract.    Smilie  v. 

WaU<m,  174. 

13.  Under  a  contract  by  the  defendant  to  deliver,  during  a  period  named,  at 
ft  specified  price,  ^*  lumber  to  be  sawed  into  boards  and  such  timber  as  said  Welch 
may  order,  not  over  20  feet,"  it  was  held  that  seasonable  notice  to  the  defendant, 
as  to  the  kind  of  lumber  or  the  quantity  of  each  kind  Welch  wanted,  was  a 
prerequisite  to  his  right  of  recovery  for  non-delivery,  the  consideration  for  the 
contract  being  executory.  The  construction  might  be  different,  were  it  an  ob- 
ligation given  for  the  payment  of  a  pre-existing  debt.     Welch  v.  Bradley ,  306. 

13.  The  defendant  having  bargained  with  N  for  his  farm,  stock  and  produce, 
agreed  with  the  plaintiff  that  they  together  would  carry  out  the  contract  with  N, 
sell  the  property  in  a  short  time  and  divide  the  profits.  The  defendant  took  no 
deed  of  the  &rm,  but  had  it  deeded  directly  to  the  persons  to  whom  the  plaintiff 
and  the  defendant  sold  it  in  parcels,  and  all  the  property  was  sold  in  N's  name. 
The  defendant  received  the  proceeds  of  the  sales.  Held^  that  the  plaintiff'  could 
maintain  an  action  of  assungpsit  to  recover  of  the  defendant  his  share  of  the 
profits.     Bruce  v.  Hastings,  380. 

14.  Held,  that  the  agreement  between  the  plaintiff  and  the  defendant  to  sell 
and  divide  the  profits,  though  not  in  writing,  was  not  within  the  statute  of 
frauds,    lb. 

15.  Held^  that  the  plaintiff  having  advanced  money  to  the  defendant  to  be 
paid  to  N  for  the  property,  and  having  otherwise  aided  the  defendant  in  the  pur- 
chase and  sale  of  the  property,  relying  upon  the  defendant's  promise  to  give  the 
plaintiff  a  portion  of  profits,  the  agreement  was  founded  on  sufficient  considera- 
tion,   lb, 

16.  The  general  principle  is  everywhere  recognized  that  a  contract  made  in 
violation  of  law  is  void,  and  no  action  can  be  maintained  to  enforce  it.  Aiken  v. 
Blaisdelly  655. 


INDEX. 


'  '     <a)okeD  ofio  the  books,  between  a  law  that  forbids  ao  aet 

^.     The  di^i^^l^^^j^^g^xjs^^  penalty  vitfa- 

^  i^Btf^^^*^^^  the  act,  held  to  be  no  distinction  in  legal  effect.    lb, 
^t  IB  terms  fjroidam 

of  Congress,  section  57  and  the  following  sections,  commeoeu^ 


/N 


Tbeact 


.f  ^tbe  acts  and  resolutions  of  the  second  session  of  the  thirty-seveotii 

*T ^*^-  nroridiog  ^'  ^^  person,  etc.,  shall  carry  on  certain  kinds  of  basiaa 

^  'SS'^efeiD  until  he  or  they  shall  have  obtained  a  license  therefor  in  the  mas- 

'"^^^^  provided,  held  to  operate  upon  the  person  only  and  not  upon  busineas. 

The  law  is  strictly  a  reyenue  law,  the  sole  object  being  to  get  money  into  the 

*g^ssary,  oot  to  diminish,  restrain,  control  or  regulate  business.    The  transactioi 

of  ail  kinds  of  business  was  just  as  legal  after  the  passage  of  the  law  as  before. 

Therefore,  an  action  may  be  maintained  upon  a  contract  of  sale  made  by  a  per- 

soD  haring  no  license,  though  subject  to  the  penalty  for  doing  business  witboai 

g  license,    lb. 

See  Assignment,  1,  2 ;  Frauds,  Statute  op,  1-3 ;  Husband  and  Wipb,  9-12;  bh 
TOXiCATiNG  Liquor,  9 ;  Perpetual  Motion,  1 ;  Railroad,  1-4 ;  Sals,  1 ;  Sokma 
Teacher,  1-4 ;  Soldier's  Bounty,  3, 4,  36 ;  Trustee  Process,  5-9 ;  Wacokzh 
Contract  ;  Warranty,  1-4. 

CONTRACT  OF  HIRE.    See  Contract,  3^. 

CONVERSION.    See  Trover,  1-4. 

COUNTY  CLERK.    See  Judgment,  1-6. 

COVENANT. 

1 .  The  covenant  to  warrant  and  defend  against  all  persons  claiming  the  prem- 
ises granted,  by,  from  or  under  certain  persons  named,  is  a  covenant  to  wanant 
and  defend  against  persons  having  valid  claims,  not  pretenses  of  claims  withoat 
legal  foundation  and  right.     Gleason  v.  Smith,  293.    V 

See  Jurisdiction,  3. 

CRIMINAL  LAW. 

1.  An  indictment,  under  section  18  of  chapter  112  of  the  General  Statutes, 
charging  an  assault  with  the  **  wicked,  willful  and  malicious  intent  to  kill  and 
slay,"  and  in  other  respects  in  the  language  of  the  statute,  but  not  alleging  tint 
it  was  with  felonious  intent,  held  sufficient.    State  v.  Daley,  564. 

2.  The  crime  as  charged  not  being  a  common  law  but  statute  oflfense,  itii 
sufficient  to  charge  it  substantially  in  the  language  of  the  statute.    Ih, 

3.  The  wicked  and  willful  intent  to  kill  is  an  essential  element  of  the  ofiiBBsa, 
and  there  must  be  a  concurrence  of  both  the  act  and  intent  to  warrant  a  ooofio- 
tion.    This  must  be  found  beyond  a  reasonable  doubt.    Held  not  to  be  error  far 
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the  court  to  refuse  to  charge  that  it  most  be  proved  beyond  the  *'  possibility  of  a 
doubt."    lb. 

4.  The  burglaiy  and  larceny  charged,  having  been  committed  by  the  chil- 
dren of  the  respondent,  a  boy  above,  and  a  girl  below,  the  age  of  responsibility, 
under  compulsion  of  the  respondent,  he  remaining  at  home  a  mile  distant,  the 
eourt  could  not  properly  charge  the  jury  that  the  girl's  presence  could  not  be 
leferred  to  the  duress  of  the  respondent,  nor  make  him  a  principal  in  the  offense, 
but  should  be  referred  to  the  responsible  person  actually  present,  committing  the 
crime.    State  v.  Leamard,  585. 

5.  A  subject  of  duress  should  be  submitted  to  the  jury  upon  the  whole  evidence 
bearing  upon  it,  and  not  be  determined  as  matter  of  law,  either  upon  the  whole 
or  certain  excepted  portions  of  the  evidence.    lb. 

*  6.  Nor  should  the  court  charge  that  a  girl  thirteen  or  fourteen  years  old,  of 
good  size  and  ordinarily  intelligent,  who  was  capable  of  working  away  from 
faimie  for  wages,  and  who  had  done  so,  these  being  fjoicts  which  the  evidence 
tended  to  prove,  is  of  sufficient  discretion  to  be  responsible  for  what  crimes  she 
commits.    lb. 

7.  Capacity  for  crime  in  persons  above  the  age  of  seven  years  is  always  a 
question  of  &ct.  The  law  assumes,  prima  fade,  that  persons  above  fourteen 
years  of  age  are  capable  of  crime,  but  subjects  that  assumption  to  the  effect  of 
proof  as  to  the  real  fact.    lb. 

See  Intoxicatiko  Liquor,  3-6 ;  Peddler,  5, 6 ;  Pleading,  6, 7. 

DAMAGES.    See  Contract,  3-5,  10;  Bond,  1,  2;  Taxes,  11;  Trespass,  1-6, 
12 ;  Warranty,  5-7. 

DATE  OP  INSTRUMENTS.    See  Taxes,  14,  15. 

DECLARATION.    See  Pleading,  4. 

DECLARATIONS  OP  DECEASED  PERSONS.    See  Boundary  Line. 

DEED. 

1.  In  making  title  under  an  executor's  deed,  it  is  necessary  to  produce  in  evi- 
dence the  license  to  sell,  as  well  as  to  prove  the  allowance  of  the  will.  (Jarbee  v. 
ffapkinsy  250. 

2.  But  where  the  license  is  not  produced,  the  executor  being  sole  legatee  in 
the  will,  and  having  by  the  deed  conveyed  the  premises  in  question,  with  per- 
sonal covenants  against  incumbrances  and  of  warranty,  binding  himself  and  his 
ham  thereto,  no  claims  of  creditors  intervening,  the  deed  operates  as  an  effectual 
conveyance  by  way  of  estoppel,  as  aisainst  the  executor,  or  any  one  setting  up 
hifl  claim  as  a  defense,    lb. 
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17.  The  distinction,  spoken  of  in  the  books,  between  a  law  that  forbids  an  aei 
and  imposes  a  penalty  for  its  commission,  and  a  law  that  imposes  a  penalfy  with- 
out in  terms  forbidding  the  act,  held  to  be  no  distinction  in  legal  eifect.    lb, 

18.  The  act  of  Congress,  section  57  and  the  following  sections,  oommeQcii^ 
on  page  152  of  the  acts  and  resolutions  of  the  second  session  of  the  thirty-sereoih 
Congress,  providing  that  no  person,  etc.,  shall  carry  on  certain  kinds  of  busises 
named  therein  until  he  or  they  shall  have  obtained  a  license  therefor  in  the  man- 
ner therein  provided,  held  to  operate  upon  the  person  only  and  not  upon  busincBB. 
The  law  is  strictly  a  revenue  law,  the  sole  object  being  to  get  money  into  ibe 
treasury,  not  to  diminish,  restrain,  control  or  regulate  business.  The  transactiaQ 
of  all  kinds  of  business  was  just  as  legal  after  the  passage  of  the  law  as  before. 
Therefore,  an  action  may  be  maintained  upon  a  contract  of  sale  made  by  a  per- 
son having  no  license,  though  subject  to  the  penalty  for  doing  business  without 
a  license.    Ih, 

See  Assignment,  1,2;  Frauds,  Statute  op,  1-3 ;  Husband  and  Wrra,  9-13 ;  In- 
toxicating Liquor,  9 ;  Perpstual  Motion,  1 ;  Railroad,  1-4 ;  Sale,  1 ;  Scbool 
Teacher,  1-4 ;  Soldier's  Bounty,  3,  4,  36 ;  Trustee  Process,  5-9 ;  WAOisim 
Contract  ;  Warranty,  1-4. 

CONTRACT  OF  HIRE.    See  Contract,  3^. 

CONVERSION.    See  Trover,  1-4. 

COUNTY  CLERK.    See  Judgment,  1-6. 

COVENANT. 

1 .  The  covenant  to  warrant  and  defend  against  all  persons  claiming  the  prem- 
ises granted,  by,  from  or  under  certain  persons  named,  is  a  covenant  to  warrant 
and  defend  against  persons  having  valid  claims,  not  pretenses  of  claims  without 
legal  foundation  and  right.     Gleason  v.  Smith,  293.    %/ 

See  Jurisdiction,  3. 

CRIMINAL  LAW. 

1.  An  indictment,  under  section  18  of  chapter  112  of  the  General  Statutes, 
charging  an  assault  with  the  **  wicked,  willful  and  malicious  intent  to  kill  and 
slay,"  and  in  other  respects  in  the  language  of  the  statute,  but  not  alleging  tfaat 
it  was  with  felonious  intent,  held  sufficient.    State  v.  Dcdey,  564. 

2.  The  crime  as  charged  not  being  a  common  law  but  statute  offense,  iti> 
sufficient  to  charge  it  substantially  in  the  language  of  the  statute.    Ih, 


3.    The  wicked  and  willful  intent  to  kill  is  an  essential  element  of  the  ofi 
and  there  must  be  a  concurrence  of  both  the  act  and  intent  to  warrant  a  coirrio- 
tion.    This  must  be  found  beyond  a  reasonable  doubt.    Held  not  to  be  enror  for 
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the  court  to  refuse  to  charge  that  it  must  be  proved  beyond  the  '*  possibility  of  a 
doubt."    Ih. 

4.  The  burglary  and  larceny  charged,  having  been  committed  by  the  chil- 
dren of  the  respondent,  a  boy  above,  and  a  girl  below,  the  age  of  responsibility, 
under  compulsion  of  the  respondent,  he  remaining  at  home  a  mile  distant,  the 
court  could  not  properly  charge  the  jury  that  the  girl's  presence  could  not  be 
leferred  to  the  duress  of  the  respondent,  nor  make  him  a  principal  in  the  o^nse, 
but  should  be  referred  to  the  responsible  person  actually  present,  committing  the 
crime.    State  v.  Leamard,  585. 

5.  A  sul^ect  of  duress  should  be  submitted  to  the  jury  upon  the  whole  evidence 
bearing  upon  it,  and  not  be  determined  as  matter  of  law,  either  upon  the  whole 
or  certain  excepted  portions  of  the  evidence.    lb. 

•  6.  Kor  should  the  court  charge  that  a  girl  thirteen  or  fourteen  years  old,  of 
good  size  and  ordinarily  intelligent,  who  was  capable  of  working  away  £rom 
faimie  for  wages,  and  who  had  done  so,  these  being  fjoicts  which  the  evidence 
tended  to  prove,  is  of  sufficient  discretion  to  be  responsible  for  what  crimes  she 
commits.    lb, 

7.  Capacity  for  crime  in  persons  above  the  age  of  seven  years  is  always  a 
question  of  fact.  The  law  assumes,  prima  fade^  that  persons  above  fourteen 
years  of  age  are  capable  of  crime,  but  subjects  that  assumption  to  the  effect  of 
proof  as  to  the  real  fact.    lb. 

See  Intoxicating  Liquor,  3-6 ;  Peddler,  5, 6 ;  Pleading,  6,  7. 

DAMAGES.    See  Contract,  3-5,  10;  Bond,  1,  2;  Taxes,  11;  Trespass,  1-5, 
12 ;  Warranty,  5-7. 

DATE  OF  INSTRUMENTS.    See  Taxes,  14,  15. 

DECLARATION.    See  Pleading,  4. 

DECLARATIONS  OF  DECEASED  PERSONS.    See  Boundary  Line. 

DEED. 

1.  In  making  title  under  an  executor's  deed,  it  is  necessary  to  produce  in  evi- 
dence the  license  to  sell,  as  well  as  to  prove  the  allowance  of  the  will.  Carbee  v. 
Hopkins,  250. 

2.  But  where  the  license  is  not  produced,  the  executor  being  sole  legatee  in 
the  will,  and  having  by  the  deed  conveyed  the  premises  in  question,  with  per- 
sonal covenants  against  incumbrances  and  of  warranty,  binding  himself  and  his 
lieim  thereto,  no  claims  of  creditors  intervening,  the  deed  operates  as  an  effectual 
conveyance  by  way  of  estoppel,  as  a^rainst  the  executor,  or  anv  one  setting  up 
hifl  claim  as  a  defense,    lb. 
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17.  The  dLstinction,  ^oken  of  in  the  books,  between  a  law  thai  forbids  ao  aei 
and  imposes  a  penalty  for  its  commission,  and  a  law  that  imposes  a  penalty  with- 
out in  terms  forbidding  the  act,  held  to  be  no  distinction  in  legal  efiect.    lb. 

18.  The  act  of  Congress,  section  57  and  the  following  sections,  oonunendi^ 
on  page  152  of  the  acts  and  resolutions  of  the  second  session  of  the  thirty-sevcntii 
Congress,  providing  that  no  person,  etc.,  shall  carry  on  certain  kinds  of  1 
named  therein  until  he  or  they  shall  have  obtained  a  license  therefor  in  the  ] 
ner  therein  provided,  held  to  operate  upon  the  person  only  and  not  upon  buaneas. 
The  law  is  strictly  a  revenue  law,  the  sole  object  being  to  get  money  into  the 
treasury,  not  to  diminish,  restrain ,  control  or  regulate  business.  The  transactioB 
of  all  kinds  of  business  was  just  as  legal  after  the  passage  of  the  law  as  before. 
Therefore,  an  action  may  be  maintained  upon  a  contract  of  sale  made  by  a  per- 
son having  no  license,  though  subject  to  the  penalty  for  doing  business  withoat 
a  license,    lb. 

See  AssiGNHXNT,  1,2;  Frauds,  Statute  op,  1-3 ;  Husband  and  Witb,  ^12 ;  I»- 
TOXiCATma  Liquor,  9 ;  Perpetual  Motion,  1 ;  Railroad,  1-4 ;  Sale,  1 ;  ScaooL 
Teacher,  1-4 ;  Soldier's  Bounty,  3,  4,  36 ;  Trustee  Process,  5-d ;  Waokuw 
Contract  ;  Warrantf,  1-4. 

CONTRACT  OP  HIRE.    See  Contract,  3^. 

CONVERSION.    See  Trover,  1-4. 

COUNTY  CLERK.    See  Judgment,  1-6. 

COVENANT. 

1 .  The  covenant  to  vmrrant  and  defend  against  all  persons  claiming  the  prem- 
ises granted,  by,  from  or  under  certain  persons  named,  is  a  covenant  to  warrant 
and  defend  against  persons  having  valid  claims,  not  pretenses  of  claims  without 
legal  foundation  and  right.     Gleason  v.  Smith,  293.    V 

See  Jurisdiction,  3. 

CRIMINAL  LAW. 

1.  An  indictment,  under  section  18  of  chapter  112  of  the  General  Statutes, 
charging  an  assault  with  the  *'  wicked,  willful  and  malicious  intent  to  kill  and 
slay,"  and  in  other  respects  in  the  language  of  the  statute,  but  not  alleging  that 
it  was  with  felonious  intent,  held  sufl5oient.    State  v.  Daley,  564. 

2.  The  crime  as  charged  not  being  a  common  law  but  statute  o£fense,]tii 
sufficient  to  charge  it  substantially  in  the  language  of  the  statute,    lb. 

3.  The  wicked  and  willful  intent  to  kill  is  an  essential  element  of  the  oSeose, 
and  there  must  be  a  concurrence  of  both  the  act  and  intent  to  warrant  a  coovio- 
tion.    This  must  be  found  beyond  a  reasonable  doubt.    Held  not  to  be  error  for 
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the  court  to  refuse  to  charge  that  it  must  be  proved  beyond  the  "  possibility  of  a 
doubt."    Ih. 

4.  The  burglary  and  larceny  charged,  having  been  committed  by  the  chil- 
dren of  the  respondent,  a  boy  above,  and  a  girl  below,  the  age  of  responsibility, 
under  compulsion  of  the  respondent,  he  remaining  at  home  a  mile  distant,  the 
court  could  not  properly  charge  the  jury  that  the  girl's  presence  could  not  be 
leferred  to  the  duress  of  the  respondent,  nor  make  him  a  principal  in  the  offense, 
but  should  be  referred  to  the  responsible  person  actually  present,  committing  the 
crime.    StcUe  v.  Leamard,  585. 

5.  A  subject  of  duress  should  be  submitted  to  the  jury  upon  the  whole  evidence 
bearing  upon  it,  and  not  be  determined  as  matter  of  law,  either  upon  the  whole 
or  certain  excepted  portions  of  the  evidence.    lb. 

•  6.  Nor  should  the  court  charge  that  a  girl  thirteen  or  fourteen  years  old,  of 
good  size  and  ordinarily  intelligent,  who  was  capable  of  working  away  from 
home  for  wages,  and  who  had  done  so,  these  being  facts  which  the  evidence 
tended  to  prove,  is  of  sufficient  discretion  to  be  responsible  for  what  crimes  she 
commits.    lb. 

7.  Capacity  for  crime  in  persons  above  the  age  of  seven  years  is  always  a 
question  of  £Eict.  The  law  assumes,  prima  facie,  that  persons  above  fourteen 
years  of  age  are  capable  of  crime,  but  subjects  that  assumption  to  the  effect  of 
proofas  to  therealfiict.    lb. 

•See  Intoxicating  Liquor,  3-6 ;  Peddler,  5, 6 ;  Pleading,  6,  7. 

DAMAGES.    <S^  Contract,  3-5,  10;  Bond,  1,  2;  Taxes,  11;  Trespass,  1-5, 
12 ;  Warranty,  5-7. 

DATE  OP  INSTRUMENTS.    See  Taxes,  14,  15. 

DECLARATION.    See  Pleading,  4. 

DECLARATIONS  OP  DECEASED  PERSONS.    See  Boundary  Line. 

DEED. 

1.  In  making  title  under  an  executor's  deed,  it  is  necessary  to  produce  in  evi- 
dence the  license  to  sell,  as  well  as  to  prove  the  allowance  of  the  will.  Carbee  v. 
HapJdns,  250. 

2.  But  where  the  license  is  not  produced,  the  executor  being  sole  legatee  in 
the  will,  and  having  by  the  deed  conveyed  the  premises  in  question,  with  per- 
sonal covenants  against  incumbrances  and  of  warranty,  binding  himself  and  his 
helm  thereto,  no  claims  of  creditors  intervening,  the  deed  operates  as  an  eflectual 
conveyance  by  way  of  estoppel,  as  aeainst  the  executor,  or  any  one  setting  up 
his  claim  as  a  defense,    lb. 
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17.  The  distinction,  spoken  of  in  the  books,  between  a  law  thai  forbids  an  aei 
and  imposes  a  penalty  for  its  oommission,  and  a  law  that  imposes  a  penalty  with- 
out in  terms  forbidding  the  act,  held  to  be  no  distinction  in  legal  ettdcL    lb. 

18.  The  act  of  Congress,  section  57  and  the  following  sections,  conuneneii^ 
on  page  152  of  the  acts  and  resolutions  of  the  second  session  of  the  thirty-seventh 
Congress,  providing  that  no  person,  etc.,  shall  carry  on  certain  kinds  of  busines 
named  therein  untH  he  or  they  shall  have  obtained  a  license  therefor  in  the  man- 
ner therein  provided ,  held  to  operate  upon  the  person  only  and  not  npon  busanesL 
The  law  is  strictly  a  revenue  law,  the  sole  object  being  to  get  money  into  ibe 
treasury,  not  to  diminish,  restrain,  control  or  regulate  business.  The  transac&B 
of  all  kinds  of  business  vms  just  as  legal  after  the  passage  of  the  law  as  before. 
Therefore,  an  action  may  be  maintained  upon  a  contract  of  sale  made  by  a  per- 
son having  no  license,  though  sul^'ect  to  the  penalty  for  doing  business  without 
a  license,    lb. 

See  Assignment,  1,2;  Frauds,  Statute  of,  1-3 ;  Husband  and  With,  9-12 ;  In- 
toxicating Liquor,  9 ;  Perpetual  Motion,  1 ;  Railroad,  1-4 ;  Sale,  1 ;  Scbool 
Teacher,  1-4 ;  Soldier's  Bounty,  3,  4,  36 ;  Trustee  Process,  6-9 ;  Waobom 
Contract  ;  Warranty,  1-4. 

CONTRACT  OF  HIRE.    See  Contract,  3-5. 

CONVERSION.    See  Trover,  1-4. 

COUNTY  CLERK.    See  Judgment,  1-6. 

COVENANT. 

1 .  The  covenant  to  vmrrant  and  defend  against  all  persons  claiming  the  prem- 
ises granted,  by,  from  or  under  certain  persons  named,  is  a  covenant  to  warrant 
and  defend  against  persons  having  valid  claims,  not  pretenses  of  claims  withoot 
legal  foundation  and  right.     Gleason  v.  Smith,  293.    %/ 

See  Jurisdiction,  3. 

CRIMINAL  LAW. 

1.  An  indictment,  under  section  18  of  chapter  112  of  the  General  Statutes, 
charging  an  assault  with  the  '*  wicked,  willful  and  malicious  intent  to  kiU  and 
slay,"  and  in  other  respects  in  the  language  of  the  statute,  but  not  alleging  that 
it  was  with  felonious  intent,  held  sufficient.    Stale  v.  Daley,  564. 

2.  The  crime  as  charged  not  being  a  common  law  but  statute  o£fense,itii 
sufficient  to  charge  it  substantially  in  the  language  of  the  statute,    lb, 

3.  The  wicked  and  willful  intent  to  kill  is  an  essential  element  of  the  ofienss, 
and  there  must  be  a  concurrence  of  both  the  act  and  intent  to  warrant  a  coirrio- 
tion.    This  must  be  found  beyond  a  reasonable  doubt.    Held  not  to  be  error  for 
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the  court  to  refuse  to  charge  that  it  must  be  proved  beyond  the  '*  possibility  of  a 
doubt."    Ih, 

4.  The  burglary  and  larceny  charged,  having  been  committed  by  the  chil- 
dren of  the  respondent,  a  boy  above,  and  a  girl  below,  the  age  of  responsibility, 
under  compulsion  of  the  respondent,  he  remaining  at  home  a  mile  distant,  the 
court  could  not  properly  charge  the  jury  that  the  girl's  presence  could  not  be 
leferred  to  the  duress  of  the  respondent,  nor  make  him  a  principal  in  the  offense, 
but  should  be  referred  to  the  responsible  person  actually  present,  committing  the 
crime.    SttUe  v.  Leamard,  585. 

5.  A  subject  of  duress  should  be  submitted  to  the  jury  upon  the  whole  evidence 
bearing  upon  it,  and  not  be  determined  as  matter  of  law,  either  upon  the  whole 
or  certain  excepted  portions  of  the  evidence.    lb, 

•  6.  Nor  should  the  court  charge  that  a  girl  thirteen  or  fourteen  years  old,  of 
good  size  and  ordinarily  intelligent,  who  was  capable  of  working  away  from 
home  for  wages,  and  who  had  done  so,  these  being  facts  which  the  evidence 
tended  to  prove,  Is  of  sufficient  discretion  to  be  responsible  for  what  crimes  she 
commits,    lb, 

7.  Capacity  for  crime  in  persons  above  the  age  of  seven  years  is  always  a 
question  of  &ct.  The  law  assumes,  prima  facte,  that  persons  above  fourteen 
years  of  age  are  capable  of  crime,  bat  sul^jects  that  assumption  to  the  effect  of 
proof  as  to  the  real  fact.    lb, 

JSee  Intoxicatino  Liquor,  3-6 ;  Peddler,  5, 6 ;  Pleading,  6,  7. 

DAMAGES.    See  Contract,  3-.5,  10;  Bond,  1,  2;  Taxes,  11;  Trespass,  1-5, 
12 ;  Warranty,  5-7. 

DATE  OF  INSTRUMENTS.    See  Taxes,  14,  15. 

DECLARATION.    See  Pleading,  4. 

DECLARATIONS  OP  DECEASED  PERSONS.    See  Boundary  Line. 

DEED. 

1.  In  making  title  under  an  executor's  deed,  it  is  necessary  to  produce  in  evi- 
dence the  license  to  sell,  as  well  as  to  prove  the  allowance  of  the  will.  Carbee  v. 
Hopkins,  250. 

2.  But  where  the  license  is  not  produced,  the  executor  being  sole  legatee  in 
the  will,  and  having  by  the  deed  conveyed  the  premises  in  question,  with  per- 
sonal covenants  against  incumbrances  and  of  warranty,  binding  himself  and  his 
htm  thereto,  no  claims  of  creditors  intervening,  the  deed  operates  as  an  effectual 
«onwyance  by  way  of  estoppel,  as  aeainst  the  executor,  or  any  one  setting  up 
his  claim  as  a  defense,    lb. 
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17.  The  distinction,  spoken  of  in  the  books,  between  a  law  that  forbids  ao  aei 
and  imposes  a  penalty  for  its  commission,  and  a  law  that  imposes  a  penalty  with- 
out in  terms  forbidding  the  act,  held  to  be  no  distinction  in  legal  effect.    Ih, 

18.  The  act  of  Congress,  section  57  and  the  following  sections,  oommencin|r 
on  page  152  of  the  acts  and  resolutions  of  the  second  session  of  the  thirtjy-seveDth 
Congress,  providing  that  no  person,  etc.,  shall  carry  on  certain  kinds  of  busoies 
named  therein  until  he  or  they  shall  have  obtained  a  license  therefor  in  the  man- 
ner therein  provided,  held  to  operate  upon  the  person  only  and  not  upon  busLaess. 
The  law  is  strictly  a  revenue  law,  the  sole  object  being  to  get  money  into  tbe 
treasury,  not  to  diminish,  restrain ,  control  or  regulate  business.  The  transaction 
of  all  kinds  of  business  vras  just  as  legal  afler  the  passage  of  the  law  as  befiue. 
Therefore,  an  action  may  be  maintained  upon  a  contract  of  sale  made  by  a  per- 
son having  no  license,  though  subject  to  the  penalty  for  doing  business  witboot 
a  license,    lb. 

See  Assignment,  1,2;  Frauds,  Statute  of,  1-3 ;  Husband  and  Wifb,  9-12 ;  In- 
toxicating Liquor,  9 ;  Perpetual  Motion,  1 ;  Railroad,  1-4 ;  Sale,  1 ;  School 
Teacher,  1-4 ;  Soldier's  Bounty,  3,  4,  36 ;  Trustee  Process,  5-^ ;  Waghbb 
Contract  ;  Warranty,  1-4. 

CONTRACT  OF  HIRE.    See  Contract,  3-5. 

CONVERSION.    See  Trover,  1-4. 

COUNTY  CLERK.    See  Judgment,  1-6. 

COVENANT. 

1 .  The  covenant  to  warrant  and  defend  against  all  persons  claiming  tbe  prem- 
ises granted,  by,  from  or  under  certain  persons  named,  is  a  covenant  to  warrant 
and  defend  against  persons  having  valid  claims,  not  pretenses  of  claims  without 
legal  foundation  and  right.     Gleason  v.  Smith,  293.    n/ 

See  Jurisdiction,  3. 

CRimNAL  LAW. 

1.  An  indictment,  under  section  18  of  chapter  112  of  the  General  Statutes, 
charging  an  assault  with  the  *'  wicked,  willful  and  malicious  intent  to  kill  and 
slay,"  and  in  other  respects  in  the  language  of  the  statute,  but  not  alleging  tint 
it  was  with  felonious  intent,  held  sufficient.    State  v.  Daley,  564. 

2.  The  crime  as  charged  not  being  a  common  law  but  statute  offense,  it  m 
sufficient  to  charge  it  substantially  in  the  language  of  the  statute,    lb. 


3.    The  wicked  and  willful  intent  to  kill  is  an  essential  element  of  the  < 
and  there  must  be  a  concurrence  of  both  the  act  and  intent  to  warrant  a  ooorio- 
tion.    This  must  be  found  beyond  a  reasonable  doubt.    Held  not  to  be  error  ftr 
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the  court  to  refase  to  charge  that  it  must  be  proved  beyond  the  *'  possibility  of  a 
doubt."    lb. 

4.  The  burglary  and  larceny  charged,  having  been  committed  by  the  chil- 
dren of  the  respondent,  a  boy  above,  and  a  girl  below,  the  age  of  responsibility, 
under  compulsion  of  the  respondent,  he  remaining  at  home  a  mile  distant,  the 
court  could  not  properly  charge  the  jury  that  the  girl's  presence  could  not  be 
leferred  to  the  duress  of  the  respondent,  nor  make  him  a  principal  in  the  ofiense, 
but  should  be  referred  to  the  responsible  person  actually  present,  committing  the 
crime.    State  v.  Leamard,  585. 

5.  A  subject  of  duress  should  be  submitted  to  the  jury  upon  the  whole  evidence 
bearing  upon  it,  and  not  be  determined  as  matter  of  law,  either  upon  the  whole 
or  certain  excepted  portions  of  the  evidence.    lb. 

'  6.  Nor  should  the  court  charge  that  a  girl  thirteen  or  fourteen  years  old,  of 
good  size  and  ordinarily  intelligent,  who  was  capable  of  working  away  from 
hmne  for  wages,  and  who  had  done  so,  these  being  facts  which  the  evidence 
tended  to  prove,  is  of  sufficient  discretion  to  be  responsible  for  what  crimes  she 
commits.    lb, 

7.  Capacity  for  crime  in  persons  above  the  age  of  seven  years  is  always  a 
question  of  fiict.  The  law  assumes,  prima  fade,  that  persons  above  fourteen 
years  of  age  are  capable  of  crime,  but  subjects  that  assumption  to  the  effect  of 
proofas  to  the  real  fact.    lb. 

See  Intoxicating  Liquor,  3-6 ;  Peddler,  5, 6 ;  Pleading,  6,  7. 

DAMAGES.    See  Contract,  3-5,  10;  Bond,  1,  2;  Taxes,  11;  Trespass,  1^, 
13 ;  Warrantt,  5-7. 

DATE  OF  INSTRUMENTS.    See  Taxes,  14, 15. 

DECLARATION.    See  Pleading,  4. 

DECLARATIONS  OF  DECEASED  PERSONS.    See  Boundary  Line. 

DEED. 

1.  In  making  title  under  an  executor's  deed,  it  is  necessary  to  produce  in  evi- 
dence the  license  to  sell,  as  well  as  to  prove  the  allowance  of  the  wiU.  Carbee  v. 
Bopkinsy  250. 

2.  But  where  the  license  is  not  produced,  the  executor  being  sole  legatee  in 
the  will,  and  having  by  the  deed  conveyed  the  premises  in  question,  with  per^ 
flonal  covenants  against  incumbrances  and  of  warranty,  binding  himself  and  his 
bain  thereto,  no  claims  of  creditors  intervening,  the  deed  operates  as  an  e&ctual 
conveyance  by  way  of  estoppel,  as  aminst  the  executor,  or  any  one  setting  up 
his  claim  as  a  defense,    lb. 
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3.  The  intent  of  the  parties  to  the  deed  in  this  case,  as  derived  frCHn  the  Jan- 
goage,  was  to  convey  and  receive  such  title  as  Mrs.  D.  had  as  ezecntrix,  and,  if 
that  was  invalid  for  any  reason,  sach  title  as  she  had  as  legatee  under  the  wiU, 
and  to  give  it  effect  accordingly,    lb. 

4.  A  collector's  deed  of  land  sold  at  vendue,  to  satisfy  a  tax  assessed  and  laid 
upon  all  the  land  in  a  county  at  a  specified  amount  per  acre,  transfers  a  perieet 
title  as  against  all  persons.  The  effect  is  to  extinguish  all  prior  claims^  wfaetbcr 
based  upon  title  or  possession.  Hence  a  possession  adverse  to  the  owner  prior  to 
the  collector's  deed  is  not  available  to  aid  in  establishing  a  title  against  such 
deed.    Brown  v.  Austin  et  aL,  262. 

5.  The  question  was  hdd  properly  submitted  to  the  jury  to  find,  from  ilia 
parol  evidence  introduced  by  the  defendants,  whether  there  were  proper  convey- 
ances through  to  the  defendants  as  claimed  by  them,  the  deeds  not  being  on  rec- 
ord and  having  been  destroyed,    lb, 

6.  When  a  highvray  or  railroad  is  referred  to  in  the  description  in  a  deed  aa 
constituting  a  boundary,  the  center  line  wiU  be  held  to  be  the  boundary  lefened 
to,  unless  the  language  used  in  so  referring  to  it  shows  clearly  that  a  »de  line, 
instead  of  the  centre,  was  Intended.  If  there  be  a  doubt  which  vraa  intended,  tha^ 
law  wiU  resolve  the  doubt  in  favor  of  the  center.    Maynard  y.  Weeks^  617.      « 


7.  The  vrords'in  the  description  were  as  follows :  *^  Beginning  on  the 
line  of  Vermont  &  Canada  railroad  and  southeast  comer  of  land  west  of  aud 
railroad,  owned  by  said  Philo  Weeks ;  thence  south  on  the  west  line  of  said  rail- 
road twenty-eight  rods ;  thence  west,"  etc.  Said  Weeks  owned  to  and  acros 
the  railroad  at  said  southeast  comer.  Held,  that  it  was  clearly  the  intention  to 
bound  the  land  conveyed  on  the  west  line  of  the  railroad,  and  not  on  the  eenler 
line.    lb. 

8.  The  question  whether  the  owner  in  fee  of  land  sulgect  to  the  easement  of 
a  railroad  and  appropriated  by  the  railroad  company  for  such  purpose,  can  main- 
tain an  action  against  another  for  trespass  thereon,  not  decided,    lb. 

See  CoYBNAKT,  1 ;  Jukisdiction,  3. 

DEMAND.    See  Trover,  1-4. 

DEPOSITION. 

1.  The  notioe  of  the  taking  of  a  deposition  should  be  given  or  served  so  that 
the  adverse  party  may  have  not  only  a  reasonable  time  to  appear  and  be  present 
at  the  taking,  but  also  a  reasonable  time  to  procure  the  attendance  of  his  ooodsbI 
employed  in  his  suit.    KimpUm  v.  Glover y  283. 

2.  Where  a  party  ofkan  to  show  that  the  notice  of  the  taking  of  a  depositian 
was  so  short  that  it  vras  not  possible  for  himself  or  his  counsel  to  be  present  at 
the  time  named  in  the  notice,  the  decision  of  the  court,  as  matter  of  law,  that 
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the  deposition,  notwithstanding  all  the  party  claimed  was  true,  was  taken  upon 
rea^nable  notice,  is  subject  to  revision  in  the  supreme  court,    lb. 

3.  The  form  of  the  certificate  and  caption  prescribed  by  law  is  a  part  of  the 
law  relating  to  depositions,  and  it  should  be  observed  in  matters  of  substance 
as  much  as  any  other  part  of  the  law  upon  the  subject.  Lwnd  t.  Dawes,  et 
al.,  370. 

4.  Where  in  the  certificate  the  magistrate  followed  the  printed  form  without 
regard  to  the  name  of  the  deponent  or  the  initials  of  her  name,  and  certified  that 
personally  appeared  A  B  and  made  oath,  etc.,  the  deposition  was  held  inadmissi- 
ble.   16, 

5.  The  certificate  of  the  magistrate  taking  the  deposition  must  show  that  the 
person  making  the  deposition  made  oath  to  it  as  prescribed  by  the  statute ;  and 
this  being  matter  of  substance,  its  omission  can  not  be  obviated  by  parol  testi- 
mony,   lb, 

6.  *^  The  deponent  being  in  feeble  health  is  the  cause  of  taking  the  deposi- 
tion," is  an  insufficient  reason  for  taking  it.  It  should  appear  in  addition  that 
her  feeble  health  rendered  her  incapable  of  traveling  and  appearing  at  court,   lb. 

DESERTION.    See  Soldier's  Bounty,  5-8. 

DISTRIBUTION.    See  Husband  and  Wife,  13-15. 

DIVORCE.    See  ALmoNr,  1. 

DOMICILE.    $ee  Residbnce. 

DUE-BILL.    See  Assignxknt,  1,  2. 

DURESS.    See  Criminal  Law,  4,  5. 

EJECTMENT. 

1.  To  maintain  ^ectment,  it  must  appear  that  there  has  been  a  disseizin  of 
the  plaintiff,  as  well  as  a  wrongful  possession  hy  the  defendant.  Chamberlin  v. 
Donahue,  ^Od.    ' 

2.  If  the  defendant  is  in  possession  vnth  the  plaintiff's  permission  and  ac- 
quiescence, without  claim  of  ownership,  or  refusal  to  yield  the  possession,  a  de- 
mand of  possession,  or  a  request  to  quit  in  a  reasonable  time,  is  necessary  in 
order  to  render  the  defendant's  occupancy  vrrongful  and  as  constituting  an  ouster 
of  the  plaintiff,    lb, 

EMANCIPATION.    See  Soldier's  Bounty,  12. 

ENLISTMENT.    See  Soldier's  Bounty. 
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ESTOPPEL.    See  Adverse  Possession,  1,  2;  Attachment,  3;  Deed,   1,  9; 

Mortgage,  1. 

EVIDENCE. 

1.  The  death  of  one  party  to  the  cause,  of  action  in  iasae  is  the  ground  of 
ezdading  the  survivor  from  testifying,  and  not  the  fact  that  the  estate  of  the 
deceased  party  has  an  interest  in  the  result  of  the  suit.  (Gen.  Sts.,  ch«  36 
^84.)    Hollister,  cdminislrator^  v.  Young,  156. 

3.  The  legal  representatives  of  the  intestate  quitclaimed  the  premises  in 
question,  prior  to  the  appointment  of  an  administrator,  and  while  the  defendant 
was  in  adverse  possession  claiming  title.  The  grantee  brought  ejectment  in  the 
name  of  the  administrator.  The  question  was  whether  the  defendant  had  re- 
oognised  the  intestate's  title  during  his  life,  and  had  occupied  under  and  in  sab- 
jeotion  to  it.    Held,  that  the  defendant  was  not  a  competent  witness,    lb. 

3.  The  question  being  as  to  the  condition  of  a  railroad  track  at  the  time  of 
an  accident,  and  the  plaintiff  having  shown  by  a  witness  its  condition  both  be- 
fore and  after  the  accident,  it  became  material  for  the  defendants  to  contradict 
the  testimony  of  said  witness,  and  the  defendants  faitroduced  one  witness  who 
testified  only  to  the  condition  of  the  track  after  the  accident.  Held,  that  it  was 
competent  for  the  plaintiff  to  show,  upon  cross-examination  of  one  of  the  de- 
fendants' witnesses,  that  there  was  a  person^within  the  knowledge  and  reach  of 
the  defendants,  who  was  with  the  plaintiff's  witness  on  both  occasions  when  he 
saw  the  track,  and  by  whom  the  defendants  could  contradict  the  testimcmy  of 
the  plaintiff's  witness,  if  it  was  fidse,  and  to  argue,  from  the  neglect  of  the  de- 
fendants to  call  said  person  as  a  witness,  that  said  testimony  was  true.  Beattk 
V.  Grand  Trunk  Railway  Co,,  275. 

4.  It  is  of  AO  consequence  in  what  order  evidence  is  introduced,  so  far  as  ilE 
ultimate  legitimacy  is  concerned,  provided,  in  its  relation  to  the  other  evidence 
in  the  case,  it  is,  in  the  end,  pertinent  to  the  issue.    Jenne  v.  Josh/n,  478. 

5.  Under  a  daim  that  the  defendant's  purchase  of  the  chattel  in  question 
was  fraudulent,  it  was  held  that  the  vendor's  account  of  the  transaction  at  the 
time,  tending  to  show  the  fraud  by  the  plaintiff,  was  rendered  pertinent  as  evi- 
dence by  further  testimony  afterward  introduced  by  the  plaintiff,  tending  to  show 
that  the  defendant  and  his  vendor  were  colluding  together  in  le^MCt  to  said 
chattel,  for  the  purpose  of  perpetrating  a  fraud  on  creditors,    lb, 

6.  When  evidence  is  given  showing  collusion,  combination  and  oo-operaiioo 
between  parties,  for  the  accomplishment  of  an  unlawful  purpose,  it  is  competent 
to  give  evidence  of  what  either  party  says  in  connection  with  acts  in  further- 
ance of  that  common  purpose,  and  it  will  operate  against  either  of  the  colluding 
parties.    lb. 

7.  A  and  B  were  the  original  executors  of  the  will  of  C.  The  daim  dedand 
upon  is  a  judgment  of  the  probate  court  approving  and  aeoepting  the  report  of 
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oommissioners,  iirho  found  a  balance  due  from  the  defendant  to  G's  estate,  of  $81. 
Subsequently  the  defendant  executed  his  promissory  note  made  payable  to  the 
executors  A  and  B  on  demand  for  the  sum  of  $50  j  which  the  defendant  alleged 
the  executor  A  agreed  to  and  accepted  in  full  satisfaction  and  discharge  of  said 
claim.  Afterward  A  died  leaving  his  co-executor  B  suryiving.  The  present  ad- 
ministrator with  the  will  annexed  prosecuted  this  suit  for  the  benefit  of  the  es- 
tate. Heldy  that  the  defendant  was  a  competent  witness  under  the  statute  (Gen. 
Sts.,  ch.  36y  ^  24)  to  prove  the  agreement  alluded  to  and  acceptance  of  the  note 
by  the  deceased  executor.    Dawson^  administrator,  v.  Waity  686. 

8.  The  case  also  comes  within  the  exception  to  the  proviso  allowing  a  party 
to  testify  to  acts  and  contracts  done  or  made  subsequent  to  the  probate  of  the 
will,  or  the  appointment  of  an  administrator.    3. 

9.  The  party  is  at  liberty  to  contradict  a  witness  who  states  he  has  had  no 
difiS.culty  with  him.  The  party  is  also  at  liberty,  under  the  direction  of  the  court, 
to  state  enough  to  indicate  the  extent  or  degree  of  the  difficulty  and  consequent 
ill  feeling,  and  how  much  is  enough  is  a  question  on  which  a  considerable  mar- 
gin is  left  to  the  discretion  of  the  nisi  prius  court.  Ellsworth  v.  Potter  et 
al.,  685. 

10.  The  fiict  that  the  witness  has  had  an  open  quarrel  with  the  party  against 
whom  he  testifies  may  be  proved  to  affect  the  credit  of  the  witness  without  first 
enquiring  of  the  witness  on  the  subject.  It  is  a  substantive  &ct  and  may  be 
proved  and  weighed  precisely  like  the  fact  of  his  relationship  to  the  adverse  party 
or  his  interest  in  the  event  of  the  suit.    lb. 

11.  Where  a  party  during  his  cross-examination  took  occasion  to  cast  an  im- 
putation of  theft  upon  the  adverse  party,  and  this  was  not  in  legitimate  answer 
to  the  enquiry  of  cross-examining  counsel,  field  that  it  was  not  error  for  the 
court  to  allow  the  adverse  party  to  give  his  version  of  the  story  of  the  alleged 
theft ;  that  while  the  court  was  not  bound,  as  a  matter  of  law,  to  turn  aside  from 
the  trial  of  the  real  issue  to  hear  a  personal  explanation,  it  was  entirely  a  matter 
within  his  discretion  to  do  so  and  to  determine  how  much  he  would  hear  to  repel 
the  prejudice  which  the  improper  testimony  was  likely  to  create ;  and  held  that 
the  exercise  of  this  discretion  is  not  subject  to  revision  on  exceptions,    lb. 

See  Bastardy,  1-7;  Book  Acooumt,  1-8;  Boundary  Lins,  1,3;  Debd,  5;  Hus- 
band and  Wm,  7,8;  Intoxicatinq  Liquor,  3-6;  Memorandum,  1,  2;  Pxd- 
DUCR,  5,  6;  Practicx,  1;  Residkncx,  1-5;  School  Teaghkr,  4;  Soldbr^s 
Bounty,  33;  Taxes,  15;  Trespass,  1-6;  Warranty,  7;  Wrtpten  Instru- 
ment, 1. 

EXCEPTIONS.    See  Juror,  3;  Practice,  1. 

EXECUTIONS.    See  Bond,  1,  3 ;  Judgment,  3, 4. 

EXECUTORS  AND  ADMINISTRATORS.     See  Commissioners,  1-3;  High- 
ways AND  Bridges,  19,  20;  Husband  and  Wife,  3. 
46 
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EXECUTORS.    See  Executors  and  Administrators. 

EXECUTOR'S  DEED.    See  Deed,  1-^. 

EXEMPLARY  DAMAGES.    See  Trespass,  12. 

EXEMPTIONS.    See  Attachment,  2,  3. 

FALSE  IMPRISONMENT.    See  Trespass,  11. 

FLOATING  TIMBER.    See  Mill  Dam,  1. 

FOREIGN  JUDGMENT. 

1.  The  orator  having  ooinmenoed  a  suit  in  equity  against  the  defendant  beforo 
the  supreme  court  of  Massachusetts,  in  which  he  sought  relief  and  decree  upon 
the  same  claim,  and  upon  the  same  grounds,  that  he  is  seeking  relief  by  his  pics- 
ent  bill,  the  defendant  having  appeared  in  said  suit  in  Massachusetts  and  made 
defense  therein,  and  said  cause  having  been  heard,  and  a  decree  passed  dismiss- 
ing  the  bill  by  that  court,  vrhich  is  conceded  to  have  had  jurisdiction,  it  was 
held  that  the  matter  in  dispute  had  passed  in  rem  judicatam,  and  the  decree  Is 
conclusive.    Law  v.  Mussey,  393. 

FRAUDS.    See  Contract,  1,  2;  Evidence,  6  :  Taxes,  3-5. 

FRAUDS,  STATUTE  OF. 

1.  Where  a  verbal  contract  is  to  be  performed  within  a  year  by  one  party,  but 
not  by  the  other,  the  question  whether  the  statute  of  frauds  applies  or  not  de- 
pends on  whether  the  suit  is  brought  against  the  party  who  was  to  perform  his 
part  within  the  year.  If  it  is  so  brought,  the  statute  would  not  apply,  but  if 
brought  against  the  party  whose  agreement  was  not  to  be  performed  within  the 
year,  then  the  statute  would  be  a  bar.    Sheehy  v.  Adarene,  641. 

2.  Where  parties  in  making  a  contract  omit  to  do  what  the  statute  of  frauds 
requires  to  be  done  to  make  a  valid  contract,  it  requires  the  consent  of  both  par- 
ties to  supply  the  thing  omitted.    Edgerton  v.  Hodge,  676. 

3.  On  the  30th  of  June,  A  bargained  with  B  for  his  cheese,  amounting  to 
over  forty  dollars,  but  nothing  was  done  to  bind  the  bargain.  The  next  day  B 
wrote  to  A  ^'  I  shall  stand  to  it,''  (alluding  to  the  contract,} ''  but  shall  want 
you  to  pay  me  fifty  dollars  to  bind  it."  The  day  following,  July  2,  A  enclosed 
fifty  dollars  in  a  letter  and  sent  it  by  mail  to  B»  which  he  received  on  the  8th, 
and  immediately  returned  it  to  A.  Held  that  B  had  a  right  to  decline  to  re- 
ceive the  money,  and  by  so  doing  left  the  contract  void  under  the  statute  of 
frauds,    lb. 

See  Contract,  14  ;  Husband  and  Wife,  7-11. 
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GENERAL  ASSEMBLY  REPORTERS.    See  CoyxRAcr,  11. 

GIFT.    See  Soldier's  Bounty,  26-28. 

GRAND  LIST. 

1.  Listers  having  completed  the  grand  list  and  deposited  it  in  the  town  clerk's 
oflBce,  on  or  before  the  15th  day  of  May  as  required  by  law,  have  no  further  con- 
trol over  it,  or  authority  in  respect  to  it.  Thereafter  their  relation  to  it  is  pre- 
cisely the  same  as  that  of  every  other  inhabitant  in  the  town.  Bellows  v. 
Weeks,  590. 

2.  If  the  listers  by  any  unauthorized  acts  should  render  the  list  invalid,  the 
legislature  may  by  an  act  for  that  purpose  declare  such  list  to  be  legal  and  valid ; 
and  such  act  would  not  be  an  infringement  of  any  provision  of  the  constitution,  lb. 

3.  Alterations  in  the  list  after  being  deposited  in  the  town  clerk's  office,  by 
persons  other  than  the  listers,  do  not  make  the  list  void.  It  remains  legal  and 
valid  as  originally  made  and  deposited.  Probably  the  same  would  be  held  as  to 
alterations  by  the  listers.    lb. 

4.  'The  listers  having  made  alterations  and  corrections  subsequent  to  its  being 
deposited  with  the  town  clerk,  the  revised  list  would  be  made  valid  by  an  act  of 
the  legislature  declaring  it  legal  and  valid  as  altered  and  corrected,    lb. 

See  Taxes,  1,  2. 

HAND  WRITING.    See  Book  Account,  1. 

HIGHWAYS  AND  BRIDGES. 

1.  Towns  are  not  liable  for  injuries  to  travelers  by  coasting  on  sleds  in  high- 
ways. This  is  not  an  insufficiency  of  a  highway,  within  tne  meaning  of  the 
statute  which  renders  towns  liable  for  injuries  by  reason  of  insufficiencies,  though 
the  selectmen  neglected  to  forbid  coasting.    Hutchinson  v.  Concord,  271. 

2.  The  town  and  public  having  for  more  than  forty  years  treated  as  a  high- 
way a  space  without  the  limits  of  the  highway  as  originally  surveyed  and  laid 
out,  the  same  as  if  it  had  been  within  such  limits,  the  town  is  bound  to  keep  the 
same  in  repair,  and  is  liable  for  injuries  by  reason  of  its  insufficiency,  the  same 
as  if  it  was  embraced  within  the  original  survey.    Bagley  v.  Ludlow,  425. 

3.  Where  the  alleged  obstruction  lay  within  and  upon  that  part  of  the  high- 
way, that  had  been  worked  and  appropriated  to  the  public  use  for  travel,  the 
question  whether  lying  thus  it  rendered  the  highway  insufficient,  is  one  of  fact 
to  be  determined  by  the  jury  under  proper  instructions  by  the  court.  The  fact 
that  it  lay  upon  grass  ground,  wholly  or  in  part,  would  not  change  the  character 
of  the  question,    lb 
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4.  The  plaintiff  having  received  an  icjary  by  driving  in  a  dark  night  upon  a  log 
lying  in  the  highway,  it  was  held  proper  for  the  court  to  instruct  the  jury  that 
in  considering  the  question  of  the  sufficiency  of  the  highway,  they  should  do 
it  with  reference  to  the  circumstances  as  developed  by  the  case,  such  as  the  dark- 
ness, the  manner  in  which  the  accident  occurred,  and  the  accident  itself.    lb. 

5.  Towns  owe  a  statutory  duty  to  travelers,  for  the  breach  of  which  the  party 
injured  may  maintain  an  action,  to  remove  from  the  margins  of  their  highways 
ol^ects  unlawfully  deposited  there,  which,  by  their  frightful  appearance,  make 
it  unsafe  to  travel  the  road  with  ordinary  horses.  Morse  and  Wife  v.  Rich- 
mond, 435. 

6.  The  duty  of  the  town  to  remove  the  obstruction  from  the  highway  does 
not  attach  until  they  know  of  it,  or  ought  to  know  of  it,  nor  while  it  is  upon 
the  highway  a  reasonable  time  for  the  purpose  of  transportation  over  it.    lb, 

7.  Though  a  tovm  is  not  bound  to  work  the  whole  vndth  of  the  road  where  the 
travel  does  not  require  it,  yet  they  have  a  right  to  control  the  whole  width  and 
have  a  corresponding  duty.  If  they  suffer  objects  to  remain  deposited  on  the 
margin  which,  by  their  frightful  appearance,  make  the  whole  road  unsafe,  tbqr 
will  be  liable  for  such  accidents  by  fright  as  are  the  natural  result  of  their 
neglect.    lb. 

8.  Towns  are  held  to  a  higher  responsibility  with  reference  to  removing 
deposits  of  private  property  which  are  placed  on  the  road  without  right  and  ob- 
struct public  travel  by  their  frightful  iH)pearanoe,  than  with  reference  to  remov- 
ing equally  dangerous  objects  which  either  are  incident  to  the  nature  of  the  soil 
and  country  or  are  thrown  upon  the  margin  in  process  of  constructing  the 
road.    lb. 

9.  The  defendants  excepted  to  the  ruling  of  the  court  that  if  the  bales  of  hay 
deposited  without  right  by  a  railway  company  upon  the  margin  of  the  defend- 
ants' highway  presented  such  an  appearance  that  they  might  reasonably  be 
expected  to  and  naturally  would  frighten  ordinary  horses,  and  the  phunttft*  in- 
jury occurred  by  such  fright,  the  defendant  town  would  be  liable,  the  plaintilfe' 
case  in  all  other  respects  being  first  made  out,  although  the  sur&oe  and  width 
of  the  traveled  path  were  feultless.    Held  that  there  was  no  error,    lb, 

10.  Distinction  between  highvray  laws  of  Vermont  and  Massachusetts.    Jb. 

11.  Towns  are  liable  for  iiguries  from  insuflkiencies  of  highways  caused  by 
sudden  freshets,  if  the  highway  surveyor  of  the  district  had  time  after  notice  of 
the  defect  to  repair  it  before  the  accident  with  the  means  in  his  control,  consid- 
ering as  well  his  means  by  virtue  of  his  official  statute  authority  as  the  means  in 
his  hands  individually.    Clark  v.  Corinth,  449. 

13.  No  lack  of  diligence  could  be  charged  upon  the  town  until  notice  to  the 
proper  officers  of  the  insufficiency,  in  a  case  where  it  is  not  claimed  that  the 
freshet  was  itself  so  extraordinary  as  to  amount  to  a  notice  that  the  road  would 
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need  repairs,  or  that  the  dangerous  condition  of  the  road  had  existed  long  enough 
to  charge  the  town  officers  with  fiiult  in  not  having  discovered  its  condition  with- 
out notice.    lb, 

13.  Emergencies  might  arise  which  would  warrant  the  surveyor  in  delaying, 
after  notice,  the  repair  of  a  sudden  injury  to  the  road.  It  may  he  necessary  to  de- 
lay in  order  to  make  preparation  for  commencing  work,  the  road  in  the  mean- 
time being  securely  fenced  to  protect  travel,  but  the  mere  fiict  that  the  repairs 
could  not  be  completed  on  the  day  the  notice  is  given,  would  not  alone  be  enough 
to  justify  the  surveyor  in  waiting  until  the  following  day  to  commence  that  which 
the  statute  requires  to  be  done  forthwith,    lb, 

14.  The  statutes  should  receive  a  reasonable  construction,  and  it  was  held 
that  reasonable  construction  was  given  in  the  charge  to  the  jury,  that  the  re- 
pairs should  be  *'  made  immediately,  as  soon  as  practicable.''    lb, 

15.  The  fiict  that  the  highway  in  question  was  a ' '  neighborhood  road, ' '  and  not 
so  much  traveled  as  a  great  public  thoroughfare,  does  not  at  all  exempt  it  j&om 
the  operation  of  the  statute.    lb, 

16.  The  amount  of  travel  the  road  accommodates  is  always  a  proper  element 
of  consideration  upon  the  question  of  what  is  a  condition  of  reasonable  safety, 
but  a  sudden  injury,  when  it  renders  any  public  highway  dangerous  for  travel, 
should  be  repaired  as  soon  as  practioable.    lb, 

17.  A  highway  surveyor,  in  giving  information  to  a  traveler  that  a  highway  in 
his  district  is  safe,  does  not  act  as  the  agent  of  his  town,  and  his  statement  to 
that  effect,  if  incorrect,  does  not  add  to  the  responsibility  of  the  town,  but  on 
the  question  of  prudence,  parties  may  prove  wlubt  information  as  to  the  roads, 
firom  the  surveyor  or  anybody  else,  was  communicated  to  the  traveler,    lb, 

18.  The  plaintiff  was  informed  by  the  surveyor  of  the  danger  at  or  near  a  cer- 
tain culvert,  but  at  the  same  time  was  told  that  if  he  could  pass  there  he  would 
have  no  trouble  beyond.  He  passed  that  point  in  safety,  but  in  passing  beyond 
met  with  the  accident  complained  of.  Held^  that  the  only  effect  of  this  informa- 
tion, so  far  as  his  injury  was  concerned,  was  to  lessen  the  force  of  the  warning 
which  the  danger  at  the  culvert  would  naturally  give,  and  could  only  be  weighed 
by  the  jury  in  the  plaintiff's  favor  upon  the  question  of  whether  he  was  in  tho 
exercise  of  ordinary  prudence  in  traveling  beyond  the  culvert,    lb, 

19.  In  laying  a  highway  through  land  belonging  to  an  estate  of  an  intestate, 
the  administrator,  and  not  the  heirs  to  whom  the  estate  will  eventually  be  dis- 
tributed, is  the  only  person  entitled  to  notice  of  the  hearings  to  be  had  under  the 
statute  before  the  commissioners  appointed  to  lay  the  highway.  The  Village  of 
St.  Albans  v.  Seymour,  679. 

20.  Nor  would  an  agreement  among  the  heirs  for  a  division  of  the  land  belong- 
ing to  the  estate  into  parcels,  to  be  held  in  severalty  by  them  according  to  their 
several  respective  rights  as  such  heirs,  signed  by  them  but  not  sealed,  nor  pes- 
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seasing  any  of  the  requisites  of  a  conveyanoe  of  title,  entitle  them  to  notioe,  they 
not  having  gone  into  possession  of  the  respective  parcels  designated  by  sndi 
agreement,    lb, 

21.  Hence  the  land  damages  awarded  in  such  case  should  go  to  the  adminis- 
trator as  such,  and  payment  to  him  will  preclude  any  claim  by  the  heirs  for 
damages  for  the  same  cause,    lb, 

22.  The  trustees  of  the  village  of  Rutland  having  refused  to  lay  out  a  high- 
way on  petition,  the  petitioners  had  a  right  to  make  application  to  the  county 
court  for  commissioners,  the  same  as  though  the  refusal  had  been  by  the  select- 
men, but  the  town,  and  not  the  village,  should  have  been  made  the  defendant  in 
the  county  court  proceedings.     London  v.  Village  of  Rutland,  681. 

23.  A  petition,  therefore,  against  the  village  was  properly  dismissed  as 
against  the  wrong  party.    lb. 

See  Died,  6,  7. 

fflGHWAY  SURVEYOR.    See  Highways  and  Bridges,  11-18. 

HOMESTEAD. 

1.  The  essential  condition  of  a  homestead  right  and  interest  is  ownership  and 
occupancy  by  the  husband  and  family,  and  the  statute  applies  to  an  equitable  as 
well  as  legal  ownership ;  an  incumbered  as  well  as  unincumbered  estate.  Mor- 
gan V.  Steams  et  al,,  396. 

2.  The  homestead  interest  to  the  amount  of  $500  being  exempt  from  attach- 
ment except  as  to  debts  contracted  prior  to  its  acquisition,  and  this  exemptiOD 
being  for  the  benefit  of  the  fiimily  as  well  as  of  the  husband  and  fiither,  which 
interest  could  not  be  conveyed  unless  the  wife  joined  in  its  conveyance,  it  is  held 
that  its  value  on  a  sale  may  be  set  apart  and  secured  to  the  wife,  irrespective  of 
the  rights  of  creditors  whose  claims  accrued  subsequent  to  the  acquisition  of 
such  homestead,    lb, 

3.  A  purchaser  of  chattels  in  good  faith  can  not  be  held  as  trustee  of  the 
vendor  on  the  ground  that  the  latter  had  an  illegal  purpose  in  making  the  sale. 

lb, 

4.  The  items  disallowed  by  the  referee  in  this  case  held  properly  disallowed 
on  the  ground  that  the  &cts  reported  do  not  show  a  co-partnership  existing  be- 
tween the  plaintiff  and  defendant  when  the  items  accrued.    lb. 

HUSBAND  AND  WIFE. 

1.  It  is  only  where  a  decree  of  nullity  by  the  supreme  court  is  necessary  to 
secure  the  proper  descent  or  distribution  of  the  estate,  that  a  petition  for  that 
purpose,  after  the  death  of  one  of  the  parties  to  the  marriage,  would  seem  to  be 
necessary  or  proper.    Pingree,  administrator,  v.  Goodrich,  47. 
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2.  A  petition  to  annul  a  marriage  can  not  be  sustained  afler  the  death  of 
one  of  the  parties  to  the  marriage,  where  the  cause  alleged  renders  the  marriage 
null  and  void  from  the  beginning,  without  any  such  proceeding,    lb, 

3.  In  no  instance  does  the  statute  gire  any  right  to  the  administrator  to  bring 
a  petition  to  annul  a  marriage.  He  is  not  the  representative  of  the  deceased  for 
any  such  purpose.  Only  relatives  of  the  deceased,  interested  in  contesting  the 
validity  of  the  marriage,  are  authorized  by  statute  to  petition  that  it  may  be 
annulled,    lb. 

4.  Where  the  use  of  property  is  given  to  a  married  woman,  she  takes  it  inde- 
pendent of  the  marital  rights  of  her  husband,  and  a  court  of  equity  will  restrain 
his  creditors  &om  coming  in  and  attaching  and  disposing  of  the  property  or  its 
products  in  payment  of  the  husband's  debts.    Clark  et  al,y.  Peck  et  al,,  145. 

5.  Where  a  testator  in  his  will  provided  for  the  payment  of  his  debts  and  the 
support  of  his  widow,  and  gave  a  specific  legacy  to  one  of  his  sons,  and  then 
said, "  I  also  give  to  my  daughter,  Sophronia  Clark,  one  third  of  the  residue  of 
all  my  estate,  both  real  and  personal.  I  also  give  the  use  of  the  other  two  thirds 
of  my  estate,  both  real  and  personal,  to  Louisa  Clark,  the  wife  of  my  son  Tully 
A.  Clark,  so  long  as  she  shall  remain  his  wife  or  widow,  and,  when  she  shall 
cease  to  remain  his  wife  or  widow,  to  the  lawful  heirs  of  the  said  Tully  A. 
dark,"  it  was  held  that  the  said  Louisa  took  the  property,  thus  bequeathed  to 
her,  to  her  separate  use,  and  not  subject  to  the  marital  rights  of  her  husband, 
and,  being  in  the  possession  and  occupation  thereof,  she  is  clearly  entitled  in 
equity  to  the  products  thereof,  and  to  be  protected  against  any  attempt  on  the 
part  of  her  husband's  creditors  to  deprive  her  of  them.    lb. 

6.  Her  title  under  the  will  was  a  matter  of  record.  She  was  in  possession, 
and  that  was  at  least  constructive  notice  to  all  the  world  of  her  right,    lb. 

7.  The  plaintiff  married  the  defendant's  daughter,  and  the  defendant 
claimed  that,  after  their  marriage,  the  plaintiff  agreed  to  pay  him  for  some  ar- 
ticles of  clothing  which  he  had  bought  for  his  daughter  before  her  marriage, 
with  the  understanding  that  she  was  to  pay  for  them.  The  action  of  book  ac- 
count, in  which  these  articles  of  clothing  were  the  items  in  dispute,  was  brought 
afler  the  death  of  the  plaintiff's  wife.  Held  that  the  defendant  was  a  competent 
witness,  the  issue  being  upon  the  plaintiff's  agreement  with  the  defendant,  not 
upon  the  deceased  wife's  agreement,  though  the  latter  was  a  material  fiict  bear- 
ing on  the  plaintiff's  liability  and  the  defendant's  right  of  recovery.  Cole  v. 
Shurtleff  and  trustee,  311. 

8.  The  design  of  the  statute  (Gen.  Sts.,  ch.  36,  ^  24),  is  to  exclude  a  party 
from  testifying  when  the  other  party  to  the  contract  in  issue  and  on  trial  is  dead, 
and  when  in  the  action  such  deceased  party  is  represented  by  an  executor  or  ad- 
ministrator, and  contemplates  a  suit  or  proceeding,  the  determination  of  which 
may  afiect  the  estate  of  the  deceased  party,    lb. 
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9.  A  naked  parol  promise  of  a  husband,  made  prior  to  or  during  oovertore, 
to' pay  an  antenuptial  debt  of  his  wife,  she  not  having  been  discharged  or  re- 
leased from  its  payment,  »  within  the  statute  of  frauds,  and  can  not  be  enforeed 
by  action.    lb. 

10.  The  liability  of  a  husband  for  the  antenuptial  debts  of  the  wife  can  be  en- 
forced  during  coverture  only  by  a  joint  action  against  both.  It  terminates  on  the 
death  of  the  wife,  unless  enforced  during  coverture  by  the  recovery  of  a  judg- 
ment,   lb. 

11.  A  parol  promise  of  the  husband  during  coverture  to  pay  such  debts,  made 
only  in  consideration  of  his  existing  liability,  creates  no  new  legal  liability  on 
him,  but  leaves  such  debts  and  the  parties  as  they  were  before,    lb. 

12.  A  promise  generally  to  pay  on  request  what  the  promisor  was  liable  to 
pay  on  request  in  another  right,  is  without  consideration  and  invalid.    Ibn 

13.  One  third  of  the  personal  estate  of  an  intestate  husband  vests  in  his 
widow  immediately  upon  his  decease,  and  in  case  of  the  decease  of  the  widow, 
before  asssignment  by  the  probate  court,  the  same  passes  to  her  legal  represent- 
ative.   Estate  of  Johnson  v.  Estate  of  Johnson,  467. 

14.  This  was  the  common  law  rule  prior  to  the  statute,  (Clen.  Sts.,  384, 
^1),  and  that  statute,  providing  that  the  widow  shall  have  such  part  of  the  per- 
sonal estate  of  her  intestate  husband  '*  as  the  probate  oourt  may  assign  to  her 
according  to  her  circumstances  and  the  degree  and  estate  of  her  husband,  which 
shall  not  be  less  in  any  case  than  one  third  after  the  payment  of  the  debts,  fu- 
neral charges  and  expenses  of  administration,"  does  not  alter  or  prejudice  the 
right  she  already  had,  or  any  of  its  incidents,    lb.        ' 

15.  The  share  which  by  law  passes  to  the  widow  is  governed  by  the  same 
rules  as  the  share  which  passes  by  law  to  the  heir.    lb. 

See  Homestead,  1-3. 

ILLEGAL  CONTRACT.    See  Contract,  16-18;  Intoxicating  Liquor,  1,  9; 
Perpetual  Motion,  1. 

INDICTMENT.    See  Criminal  Law,  1,  2;  Peddler,  5,  6;  Pleading,  5-7. 

INFANCY.    See  Soldier's  Bounty,  11-14. 

INJUNCTION.    See  Conttempt. 

INNKEEPER. 

1.  The  plaintiff,  who  was  a  minor,  went  with  his  father,  with  a  horse  and 
wagon,  to  the  inn  kept  by  the  defendant,  to  attend  the  trial  of  a  suit  which  the 
innkeeper  had  brought  against  the  father.  When  they  arrived  the  horse  and 
wagon  were  delivered  to  the  servant  of  the  defendant,  to  be  put  up  and  taken 
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care  of;  and  the  plaintiff  and  bis  &ther  entered  the  inn  where  the  defendant  was 
in  charge,  and  laid  aside  their  overcoats  in  the  room  where  they  entered,  and  in 
presence  of  the  defendant.  In  due  time  the  father  called  for  dinner  for  himself 
and  the  plaintiff,  which  they  had ;  and  they  remained  in  the  inn  till  evening, 
when  the  bill  was  paid  and  they  left.  Held  that  the  relation  of  innkeeper  and 
guest  was  thereby  created  between  the  plaintiff  and  the  defendant.  Read  v. 
Amidon,  15. 

2.  A  guest  is  not  relieved  from  all  responsibility  in  respect  to  his  goods  on 
entering  an  inn.  He  is  bound  to  use  reasonable  caro  and  prudence  in  respect  to 
their  safety,  so  as  not  to  expose  them  to  unnecessary  danger  of  loss.     lb. 

3.  A  guest  having  laid  his  gloves  down  under  his  overcoat  on  a  bench  in  the 
presence  of  the  innkeeper,  it  was  a  question  of  fact  to  be  determined  by  the  jury, 
in  view  of  all  the  circumstances,  whether  he  was  so  careless  with  respect  to  his 
gloves  as  to  exonerate  the  innkeeper  from  liability  for  their  loss.    lb. 

INTERNAL  REVENUE.    See  Contract,  18. 

INTOXICATING  LIQUOR. 

1 .  A  promissory  note  payable  on  demand  with  interest,  given  for  intoxicating 
liquor  bought  by  the  maker,  of  the  payee,  to  be  sold  in  violation  of  law,  and 
made  under  such  circumstances  that,  as  between  the  original  parties,  it  could  not 
be  enforced,  and  negotiated  in  due  course  of  business  ten  months  after  it  was 
executed,  to  an  innocent  holder,  for  value,  who  was  ignorant  of  the  consideration 
for  which  it  was  given,  was  held  to  be  past  due  when  negotiated ;  therefore  sub- 
ject to  all  defenses  that  would  have  been  available  if  the  suit  had  been  by  the 
original  payee.    Morey  v.  Wakefield  and  trustees^  24. 

2.  This  case  held  controlled,  so  far  as  defenses  by  the  maker  are  concerned, 
by  Camp  v.  Clark  and  trustee,  14  Vt.,  387.    Ih, 

3.  On  trial  of  a  complaint  for  being  a  manufacturer  of  intoxicating  liquor,  it 
ynsheld  proper  to  Inquire  of  a  witness,  in  the  employ  of  the  respondent  as  team- 
ster, to  whom  he  had  delivered  the  liquor  manufactured  by  the  respondent. 
State  V.  Peterson,  604. 

4.  A  question  being  put  to  a  witness  whether  he  had  purchased  strong  beer 
of  the  respondent,  this  being  the  article  which  the  testimony  tended  to  show  the 
respondent  was  manufacturing,  the  witness  declining  to  reply  on  the  ground  that 
the  answer  would  tend  to  criminate  himself,  the  court  properly  held  that  it  would 
not,  and  that  he  should  answer  the  question.    lb. 

5.  Held,  also,  proper  to  ask  a  witness,  who  was  a  druggist,  to  whom  some  of 
the  beer  from  the  respondent's  brewery  was  shown,  what  such  beer  was  called. 
lb. 
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6.  Bat  it  was  held  improper  to  inquire  of  a  witness,  who  had  testified  Umt 
strong  beer  was  intoxicating,  but  that  he  did  not  judge  from  his  o?m  experience, 
**  Is  strong  beer  reputed  to  be  intoxicating?'*    lb. 

7.  The  specification  of  ofienses  to  which  respondents  maybe  entitled,  in 
prosecutions  under  the  liquor  act,  is  as  to  its  specific  character  a  matter  of  dis- 
cretion of  the  court,  to  be  exercised  with  reference  to  the  circumstances  of  the 
case.    States.  Bacon ^  626. 

8.  Where  the  prosecuting  attorney  fiimished  a  specification,  but  not  in  ftU 
Irespects  in  conformity  with  the  respondent's  request,  but  it  was  not  shown  tliat 
the  attorney  could  be  more  specific  than  in  the  specification  furnished,  or  that 
the  respondent  was  misled,  or  in  any  way  prejudiced,  it  was  Jield  that  the  oourt 
properly  refused  to  order  a  specification  according  to  the  request,    lb. 

9.  If  a  seller  of  intoxicating  liquor  in  New  York,  to  a  party  in  Vermont, 
intentionally  aid  the  purchaser  in  evading  the  prohibitory  law  of  Vermont  in 
respect  to  the  traffic  in  intoxicating  liquors,  by  forwarding  the  liquor  to  the 
purchaser  in  a  concealed  or  disguised  form,  calculated  to  accomplish  that  ol^ect, 
the  seller  can  not  recover  for  the  liquor  in  this  state,  even  though  it  was  not 
agreed  between  the  parties,  prior  to  or  at  the  time  or  on  the  occasion  of  the  sale, 
that  the  seller  would  thus  aid  the  purchaser.    Aiken  v.  BlaisdeU^  655. 

See  Trial  bt  Jvrt  ;  Pleading,  6, 7. 

JOINDER  OF  PARTIES.    See  Parties,  1-3. 

JUDGMENT. 

1.  There  is  no  doubt  but  the  county  court,  within  certain  limits,  has  such 
power  over  its  records  and  judgments  as  tovrarrant  it  in  ordering  them  oorreeted, 
and,  if  necessary,  for  sufficient  reasons,  to  order  a  case  to  be  brought  forward 
afber  final  judgment,  and  vacate  that  judgment,  and  open  the  case  for  further 
proceedings.  In  such  case,  it  is  ordinarily  so  far  a  matter  of  discretion  in  die 
county  court  that  the  supreme  court  will  not  revise  such  proceedings  on  ezc^ 
tions.    Smith  4r  Hanscomb  v.  Howard,  74. 

2.  At  the  next  term  of  the  court  afler  a  final  judgment  had  been  rendered  iii 
an  action  of  assumpsit,  upon  motion  of  the  plaintiff  and  against  the  objection  of 
the  defendant,  the  old  judgment  was  brought  forward  and  a  new  judgment  ren- 
dered for  the  same  damages  with  interest  on  the  damages  for  the  intervening 
time,  for  the  purpose  of  charging  the  bail,  who  had  been  discharged  through  &Q* 
ure  of  the  clerk  to  issue  an  execution  against  the  defendant's  body.  Held  that 
the  vacating  of  the  old  judgment  vnis  erroneous,    lb, 

3.  The  plaintiff  or  their  counsel  desired  the  execution  on  the  first  judgment 
to  run  against  the  body  of  the  defendant,  but  neglected  to  direct  the  clerk  so  to 
issue  it,  and  the  execution  ran  against  the  goods,  etc.,  instead  of  against  the 
body,  and  was  returned  nulla  bona.    Held  that.  If  the  plaintifis  were  entitled  to 
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an  ezecntioQ  against  the  body,  they  should  have  called  for  such  ;  that  it  was  not 
the  &ult  of  the  clerk  that  the  execution  did  not  run  against  the  body.  It  being 
an  action  of  general  assumpsit,  the  plaint!^  were  entitled  prima  facte  only  to 
such  an  execution  as  the  clerk  issued,    lb, 

4.  It  is  no  part  of  the  official  duty  of  the  clerk  to  issue  an  execution  until  it 
is  called  for  by  the  party  entitled  to  it.    lb. 

5.  Upon  a  petition  to  set  aside  a  judgment,  on  the  ground  that  the  petitioner 
was  depriyed  of  his  day  in  court  by  accident  and  mistake,  the  merits  of  the  con- 
troversy between  the  parties  is  a  matter  for  consideration  only  so  &r  as  that  the 
court  become  satisfied  that  the  petitioner,  in  good  faith,  seeks  to  contest  the 
claim  of  the  petitionee.    Fairfield  t.  IRng,  611. 

6.  A  decision  of  the  county  court  upon  such  petition  having  been  made  upon 
legal  grounds,  and  not  as  a  matter  of  discretion,  may  be  revised  by  the  supreme 
court,    lb. 

See  Bond,  1,  3;  Foreign  Judgment,  1;  Trustee  Process,  3,  4. 

JURISDICTION. 

1.  A  person  having  died  in  another  state,  the  place  of  his  residence,  leaving 
a  portion  of  his  estate  there  and  a  portion  in  this  state,  claims  may  be  prosecuted 
against  the  portion  here  the  same  as  though  tLe  sole  administration  of  the  estate 
was  in  this  state,  unaffected  by  the  &ct  that  they  could  have  been  prosecuted 
against  the  portion  in  such  other  state.  In  such  case  the  running  of  the  statute 
of  limitations  is  suspended,  as  in  other  cases,  during  the  time  between  the  death 
of  the  party  and  the  appointment  of  the  administrator  here.  Hicks^  administra- 
tor^ V.  Clark,  administrator,  183. 

2.  Where,  in  an  action  in  assumpsit  in  the  common  counts  only,  the  plainti&' 
specification  being  for  $225,  brought  in  good  faith  in  the  county  court,  the 
plaintiff  believing  he  had  a  valid  daim  for  more  than  $200,  the  discovery  was 
first  made,  after  the  plaintiff  had  put  in  his  evidence  and  rested  his  case,  that 
there  was  an  error  in  the  plaintiff's  bill  which  reduced  his  claim  below  ^200,  it 
was  held  that  the  court  properly  refused  to  dismiss  the  action  for  want  of  juris- 
diction. The  criterion  of  jurisdiction  is  the  amount  of  the  matter  in  demand,  as 
distinguished  from  the  amount  recovered.    Scott  et  al.  v.  Moore  et  al.,  205. 

3.  The  giving  of  a  quitclaim  deed  does  not  Import  title  to  land  in  either 
party  to  it,  therefore,  a  justice  of  the  peace  would  not  be  ousted  of  jurisdiction  in 
an  action  of  covenant  where  the  declaration  alleged  that  the  giving  of  a  quit- 
claim deed  was  the  consideration  of  the  covenant.    Judevine  v.  HoUon,  351. 

See  Judgment,  1;  Peddler,  1,  2;  Trial  by  Jury. 


732  INDEX. 


JUROR. 

1.  The  fact  tfaata  jaror  is  not  sworn  is  an  iiTCguIarity  vhidi  the  partieB 
may  waive.  The  court  certainly  should  not  set  aside  a  yeidict  for  this  caoae 
unless  the  party  asking  it,  as  well  as  his  counsel,  was  ignorant  of  the  fiict  danng 
the  trial.  Failing  to  show  that  they  were  thus  ignorant,  the  court  would  be 
justified  in  the  inference  that  they  were  not,  and,  if  not,  the  irregularity  should 
be  treated  as  waived.    Scoit  et  al,  v.  Moore  et  al. ,  205. 

3.  An  application  to  the  court,  afler  announcing  their  decision,  to  receive 
affidavits  showing  the  fact  of  such  ignorance,  is  addressed  to  the  discretion  of  the 
court.    The  refusal  to  receive  them  Is  a  point  not  sulject  to  exception.    16. 

3.  A  verdict  will  not  be  set  aside  on  the  ground  that  one  of  the  jurors  that 
tried  the  case  had  a  cause  of  his  own  pending  for  trial  by  jury  at  the  same  term, 
where  there  was  no  motion  to  discharge  him.    Bellows  v.  Weeks,  590 

JUSTICE  OF  THE  PEACE.    See  Jurisdiction,  3 ;  Peddler,  1,2;  Triai,  bt 

Jury. 

LICENSE.    See  Contract,  18 ;  Peddler,  4. 

LIMITATIONS,  STATUTE  OF.    See  Book  Account,  6,  7;  Jurisdiction,  1 
Promissory  Note,  5,  7,  8. 

LIQUOR.    See  Intoxicating  Liquor. 

LISTERS.    See  Grand  List. 

MARRIAGE,  ANNULLING.    See  Husband  and  Wire,  1-^. 

MARRIED  WOMEN.    See  Husband  and  Wife. 

MASTER  AND  SERVANT.    See  Contract,  3^. 

MEMORANDUM. 

1.  A  witness  having  referred  to  a  pocket  memorandum  to  re&esh  his  memosy 
during  his  examination  in  chief,  the  opposite  party  is  entitled  to  take  and  enin- 
ine  the  same  for  the  purpose  of  cross-examination.  And  the  vntness  can  not 
refuse  its  production  and  examination  on  the  ground  that  it  contained  private 
memoranda  of  his  acts  as  a  detective,  and  that  to  do  so  would  be  a  breach  of  con- 
fidence and  a  personal  ii^jury ;  certainly  not  unless  it  appears  to  the  court  that  he 
has  reasonable  ground  of  belief  tJiat  he  would  thereby  subject  himself  to  per- 
sonal injury.    State  v.  Bacon,  526. 

2.  A  paper  containing  dates,  figures  and  amounts,  recently  made,  partly  from 
recollection,  and  partly  from  original  entries,  bills  and  receipts,  conoeming  mat- 
ters that  transpired  long  before,  may  be  referred  to  by  a  witness,  not  for  the  pur- 
pose of  refreshing  his  recollection  as  to  the  correctness  of  the  entries,  but  to 
enable  him  to  state  with  accuracy  the  details  of  things  of  which  he  had  from 
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recollection  made  a  memorandam,  but  could  not  carry  tbem  in  his  mind  so  as  to 
be  able  to  repeat  tfaem  without  the  aid  of  the  paper.    Pinney  t.  Andrus,  631. 

MERGER. 

1.  A  claim  is  not  merged  in  a  bond  in  which  the  obligor  stipulates  that "  such 
payment  of  $300,  or  the  pro  rata  share  thereof,  as  aforesaid,  shall  be  a  release 
and  discharge,"  etc.  In  such  case  the  payment,  and  not  the  giving  of  the  bond, 
is  to  be  the  release  and  discharge  of  the  claim.  Hicks,  administrator,  t.  Clark, 
administrator,  183. 

MILL-DAM. 

1.  The  owner  of  a  mill-dam  across  Passumpsio  Riyer  in  the  town  of  Burke, 
which  was  injured  by  the  floating  of  timber  over  it  by  the  defendant,  Dudley  P. 
Hall,  is  not,  either  by  reason  of  having  a  remedy  under  chapter  101  of  the  Gen- 
eral Statutes,  or  on  account  of  any  provision  for  a  different  remedy  under  section 
3  of  No.  146  of  the  Acts  of  1852,  deprived  of  maintaining  an  action  on  the  case 
for  the  damage  to  the  mill-dam.     Coe  v.  Hall,  325. 

MINORS.    See  Sou>isR*a  Bounty,  11-14. 

MORTGAGE. 

1.  An  assignee  of  a  mortgage  having  obtained  a  decree  of  foreclosure,  and 
having  promised  a  subsequent  mortgagee  that  he  might  redeem  after  the  eicpira- 
tion  of  the  decree,  provided  the  mortgageor  &i]ed  to  redeem,  would  be  estopped 
In  equity  from  denying  the  right  of  said  mortgagee  to  redeem ;  and  the  same 
would  apply  as  to  a  purchaser  of  the  decree,  cognizant  of  said  mortgagee's  claim 
and  right  to  redeem  under  the  decree.  Woodward,  administrator,  v.  Cowdry 
et  al.,  496. 

2.  But  the  purchaser  of  the  decree,  under  the  circumstances  of  this  case, 
after  the  expiration  of  the  decree,  being  himself  a  subsequent  mortgagee,  thereby 
redeemed  the  property,  and  the  redemption  opened  the  decree,  and  secured  to 
the  mortgagees  and  all  persons  interested  in  the  property  their  respective  rights 
aooording  to  the  priority  of  their  respective  claims  in  the  premises,    lb. 

See  CoNTEMrr. 

NOTICE.    See  DKPOsrrroN,  1,  2;  HionwATS  and  Bridges,  19,  SO;  Husband 

AND  Wife,  6. 

PARENT  AND  CHILD.    See  Soldier's  Bounty,  11-14, 29. 

PARTIES. 

1.  Section  78  of  chapter  30  of  the  General  Statues,  providing  that  in  actions 
onjoint  contracts,  judgment  may  be  rendered  against  apart  of  the  defendants, 
etc.,  covers  all  cases  of  defendants  in  the  actions  to  which  it  applies,  whether 
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the  defendants  are  described  and  declared  against  as  partners,  or  otherwise. 
Reynolds  v.  Field,  225.   . 

2.  Where  a  party  is  joined  as  co-defendant,  under  section  79  of  said  chap- 
ter, the  plaintiff  may  become  nonsuit  as  to  him,  and  recover  against  the  other 
defendant  the  same  as  though  the  suit  had  been  brought  originally  against  both ; 
and  an  amendment  rendered  necessary  by  the  joinder  of  a  parfy  as  oo-defendant 
may  properly  be  stricken  out  when  nonsuit  as  to  him  is  entered,  although  it 
is  not  necessary  that  it  should  be  stricken  out.    lb, 

3.  A  declaration,  which  is  sufficient  to  hold  all  the  defendants  to  a  trial,  is  saf> 
ficient  under  the  statute  to  support  a  judgment  against  any  one  or  more  of  the 
defendants  who  shall  upon  trial  be  found  liable.    Ih. 

PARTNERS.    5cc  Parties,  1^. 

PARTNERSHIP. 

1.  A  sale  by  one  member  of  a  partnership  consisting  of  two  partners,  of  jiis 
half  of  the  partnership  property,  except  the  accounts,  and  suddenly  leaving  the 
state,  operates  as  a  dissolution  of  the  partnership.    Ayer  et  al,  t.  Ayer^  346. 

2.  Each  partner  has  equal  legal  right  to  collect  the  debts  due  the  partnership, 
but  in  making  such  collections  he  acts  for  the  partnership,  and  not  in  his  sole, 
exclusive  right,  and  is  accountable,  as  partner,  for  whatever  he  collects,    lb. 

3.  An  attorney,  employed  by  one  of  the  partners  to  make  such  oolloction,  is 
the  attorney  of  the  firm,  and  accountable  as  well  to  one  partner  as  the  other, 
and  equally  subject  to  the  direction  and  control  of  one  as  the  other  of  the 
partners,    lb, 

4.  The  plaintiff,  A  and  B,  were  partners.  A  suddenly  disposed  of  all  his 
property,  and  sold  his  interest  in  the  firm,  except  the  accounts,  to  G,  and  ab- 
sconded from  the  state,  leaving  the  partnership  book  of  accounts,  embracing  the 
account  in  suit,  in  the  hands  of  G,  with  directions  to  collect  them.  B  immedi- 
ately notified  the  defendant  to  pay  to  no  one  but  himself,  and  demanded  the 
company  books  of  G,  who  refused  to  surrender  them  or  give  him  a  copy  of  the 
accounts.  B  then  brought  this  suit,  afler  which  the  defendant  paid  the  debt  to 
G,  and  took  from  him  a  release  of  it.  G  subsequently  informed  A  what  he  had 
done  and  A  approved.  Held  that  G's  discharge  of  the  debt  constitutes  no  de- 
fense to  this  suit.    lb. 

See  CJoNTRACT,  13-15 ;  Homestead,  4. 

PAUPERS. 

I .  An  acyudication  between  two  towns  fixing  the  settlement  of  a  pauper,  upon 
an  order  of  removal,  is  conclusive  upon  the  question  of  settlement,  and  predudes, 
in  a  subsequent  cose  involving  the  question  of  settlement  of  said  pauperis  bastard 
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son,  any  inquiry  into  facts  precedent  to  such  acljudication,  as  affecting  the  quef)- 
tion  as  to  said  pauper's  settlement  in  the  latter  case.     Cabot  y,  Washington^  168. 

2.  The  bastard  minor  son  of  the  pauper,  haying  by  derivation,  at  the  time  of 
said  adjudication,  the  settlement  of  his  mother,  and  having  gained  no  other  set- 
tlement since,  necessarily  retains  the  settlement  of  his  mother  fixed  by  said 
acb'udioation.    lb, 

3.  Where  an  order  of  removal  recites  that  it  was  made  upon  a  complaint 
against  Wealthy  Goodall,  former  wife  of  Samuel  Shepherd,  late  of  Peacham,  de- 
ceased, and  Ivory  H.  Goodall,  Jr.,  child  of  said  Wealthy,  etc.,  and  after  stating 
that  "  said  Wealthy  and  Ivory  H.  Goodall,  Jr.,  have  come  to  reside,"  etc.,  it 
proceeds :  "  Therefore,  the  said  court  do  order  and  direct  that  the  said  Wealthy 
Goodall,  wife  of  Samuel  Shepherd,  of  Peacham,  and  Ivory  H.  Goodall,  Jr.,  her 
child,  do  remove,  with  her  fiunily  and  effects,"  etc.,  "  and,  on  neglect,"  etc.,  "  it 
is  ordered  that  the  said  Wealthy  and  Ivory  H.  Goodall,  Jr.,  be  removed  and 
transported  with  her  family  and  effects,"  etc.,  it  was  field  that  the  words  ''  her 
family^^  mean  the  family  of  Wealthy  Goodall,  and,  as  Ivory  H.  Goodall,  Jr.,  is 
described  as  her  child,  the  fair  intendment  and  construction  of  the  order  is  that 
the  said  ''Ivory  H.  Goodall,  Jr.,  her  child, ^^  vras  of  her  family,  especially  as 
no  other  person  appears  to  whom  the  word  ^^  family^'*  can  apply.  Danville 
V.  Peacham,  333. 

See  Residencb,  1^. 

PAWN.    See  Bailment,  2-4. 

PAYMENT.    See  CJontract,  9,  11;  Merger,  1 ;  Promissory  Note,  5,  6. 

PEDDLER. 

1.  The  plaintiff,  a  resident  of  Ludlow,  when  peddling  at  Brattleboro',  there 
sold  some  of  his  wares  to  the  defendant,  who  was  a  resident  of  Topsham.  The 
plaintiff  sued  the  defendant  for  the  price  of  the  goods,  the  writ  being  made  re- 
turnable before  a  Justice  of  the  peace  at  Ludlow.  Held  that  the  writ  should 
have  been  made  returnable  at  Brattleboro'  or  Topsham,  and  not  at  Ludlow. 
Richardson  v.  Stevens,  120. 

2.  Section  33  of  chapter  31  of  the  General  Statutes  applies  to  the  sales  of  a 
peddler  made  in  the  usual  course  of  his  business,    lb. 

3.  Where  one  transports  from  town  to  town  the  kind  of  goods  mentioned  in 
section  2  of  chapter  81  of  the  General  Statutes,  and  temporarily  exposes  them 
for  sale  at  auction  and  otherwise,  he  bec^omes  a  peddler  within  the  meaning  of 
the  statute.    State  v.  Hodgdon,  139. 

4.  The  respondent  had  been  located  as  a  merchant  in  Montpelier  for  about 
one  year  prior  to  April  20, 1860,  when  he  moved  his  goods  to  Corinth,  and  hired 
a  store,  and  therein  sold  at  auction  and  private  sale  for  ten  or  twelve  days,  then 
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removed  his  goods  to  Chelsea,  where  he  hired  a  store  for  ten  days  or  so  long  as 
he  should  wish,  and  gave  public  notice  that  he  should  stay  but  a  short  time,  and 
again  sold  goods  at  auction  and  private  sale,  without  having  had  license  as  a 
peddler  during  any  part  of  said  time.  HSdd  that  these  &cts  constitate  a  prima 
Jacie  violation  of  the  statute  prohibiting  peddling  without  a  license,    lb, 

5.  The  proviso  in  section  3  of  chapter  81  of  the  General  Statutes  excepts 
from  the  act  goods  which  are  the  manufacture  of  this  state ;  but  it  was  not  nec- 
essary for  the  prosecution,  in  order  to  make  out  a  prima  fade  case,  to  proye  where 
the  goods  were  manufactured,  as  such  fact  would  be  peculiarly  within  the  knowl- 
edge of  the  respondent,  and  should  be  proved  by  him  as  matter  of  defense,    lb, 

6.  The  prosecution  should  show  that  the  re^Kmdent  does  not  oome  within 
the  exceptional  clause  of  the  statute,  where  the  exception  is  descriptive  of  the 
offense  or  defines  it,  but,  where  the  exception  affords  matter  of  excuse  m^ely, 
and  does  not  define  or  qualify  the  offense  created  by  the  enacting  danse,  it  is  not 
required  to  be  negatived  by  the  prosecution,    lb. 

PENAL  STATUTES.  ^  Wageeino  Contract. 

PERPETUAL  MOTION. 

1.  The  plaintifis  are  entitled  as  a  matter  of  law  to  recover  the  entire  sum 
which  they  paid  the  defendant  for  a  perpetual  motion  machine  and  the  secret  of 
its  construction,  though  the  humbug  was  too  transparent  to  deceive  the  prudent, 
and  though  the  plaintii^  themselves,  afler  the  purchase,  made  use  of  the  secret 
which  the  defendant  revealed  to  them,  it  being  established  that  the  plaintiffii 
were  in  fact  deceived  into  the  purchase  by  the  defendant's  fraudulent  representa- 
tion that  the  machine  embodied  a  principle  which  it  did  not,  and  that  the 
plaintiff  had,  on  discovering  the  fraud,  returned  the  machine  to  the  defendant. 
Kendall  et  al.  Y,  Wilson,  567. 

PLEADING. 

1.  Amendments  of  vrrits  are  not  allowed  that  change  the  parties  to  actions; 
but  where  a  suit  is  brought  only  in  the  firm  name  of  the  plainti&,  who  are  part- 
ners, an  amendment  by  inserting  the  individual  names  of  the  members  of  the 
firm  is  allowable,  whether  it  be  by  inserting  the  christian  name  only  or  a  full 
name.    Leuns  et  al.  v.  Loche,  and  Homer  el  al.  v.  same,  11. 

2.  Where  the  plaintii^  were  not  named  in  their  writ  except  as  Marshall  A. 
Lewis  &  Co.,  it  was  held  that  the  court  properly  granted  leave  to  amend  by  in- 
serting the  name  of  Edward  Warner,  who  was  one  member  of  said  firm,  Bfar- 
shall  A.  Lewis  being  the  other.    lb. 

3.  Also,  where  the  plain tifis  were  not  named  except  as  Homer,  Bishop  &  Go. 
an  amendment  by  inserting  the  name  Samuel  John  M.  before  Homer,  and  the 
name  John  0.  before  Bishop,  was  ^(/allowable.    Gen.  Sts.,  ch.  30,  ^  41.    R. 
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4.  A  declaration  in  the  common  counts,  or  the  money  counts  alone,  is  suffi- 
dent  in  an  action  to  recover  the  price  paid  for  a  chattel  returned  hy  the  pur- 
chaser to  the  vendor.     Groot  y.  Story^  533. 

5.  Certainty  as  to  time  and  place  is  not  always  essential  in  descriptiye  aver- 
ments whose  office  is  merely  to  so  qualify  the  object  acted  upon  as  to  make  it  a 
proper  subject  of  complaint.    State  v.  Cook^  38  Vt. ,  431 .    State  v.  O^Kerfe^  691. 

6.  fiut  the  substantivB  acts  complained  of  must  altmys  be  alleged  with  oer- 
t^^  as  to  time  and  place.    25. 

7.  A  oomplamt  for  selling  liquor,  which  avers  that  the  sales  were  made  '*  on 
cT  nAout  tiie  second  day  of  January,  A.  D.  1867,"  is  bad  on  modon  in  arrest  of 
judgment.    3. 

See  OKmiNAl  Law,  1-3 ;  Soldos's  Botott,  9, 10 ;  Waeaaktt,  1-4 ;  Wills,  M. 

PLEDGE.    See  Bailhsnt,  d-4. 

POOR.    See  Paufsr. 

POSSESSION.    .»€«  Taxes,  3-5. 

PRACTICE. 

1.  Where  the  defendant  raises  no  question  on  trial  as  to  the  legal  effect  of  the 
plaintiff's  evidence,  and  takes  no  exception  to  the  ruling  of  the  county  court  in 
submitting  the  case  to  the  juiy,  but  files  a  motion  to  set  aside  the  verdict,  upon 
the  ground  that  the  plaintiff,  on  his  own  showing,  was  not  entitled  to  recover, 
the  court  may,  in  their  discretion,  allow  the  motion  to  be  withdrawn,  and  the 
point  to  be  raised  by  way  of  exception  the  same  as  if  the  court  had  been  re- 
quested and  had  refused  to  direct  a  verdict  for  the  defendant,  and  exception  had 
been  taken  to  such  refusal  in  due  season  and  upon  the  trial.  Williams  v.  Hey" 
wood,  279. 

2.  The  county  court  properly  submitted  the  case  to  the  jury,  under  the  cir- 
cumstances and  evidence  disclosed  in  the  exceptions,    lb, 

3.  No  question  caa  be  raised  in  the  supreme  court  which  the  exceptions  show 
was  not  raised  in  the  court  below.    Bellows  y.  Weeks,  590, 

See  EviDSNCx,  3,  4,  &-11;  Intoxigatino  Liquor,  6,  7;  Judoiisnt,  1-4,  6; 
Jurisdiction,  2 ;  Juror,  1,2;  Mxhorandum,  1 ;  Psddler,  6 ;  Trespass,  1-5, 
7;  Trustee  Process,  3, 4 ;  Written  Instrument,  2. 

PRINCIPAL  AND  AGENT.     See  Agenct. 

.  PRINCIPAL  AND  SURSTT.    See  Promissort  Note,  4-6. 
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PROBATE  COURT.    See  Commissioxers,  1-3;  Husband  and  Wife,  1-3;  Ju- 
risdiction, 1 ;  Promissory  Note,  3. 

PROCESS. 

1 .  Where  real  estate  is  attached  and  the  defendant  does  not  reside  in  this  state, 
and  has  no  tenant,  agent  or  attorney  in  this  state,  the  act  of  the  officer  serying 
the  writ,  in  leaving  a  copy  in  the  office  where  by  law  a  deed  of  such  estate  is  re- 
quired to  be  recorded,  with  a  description  of  the  property  attached,  for  the  pur- 
pose of  making  the  attachment  and  creating  a  lien  thereon,  does  not  oonstitate 
notice  to  the  defendant,  but,  in  such  case,  the  statute  (Gen.  Sts.,  ch.  83,  ^  37) 
requires  another  copy,  having  the  officer's  return  thereon,  to  be  left  with  the 
town  clerk  for  the  defendant,  in  order  to  complete  the  service  and  constitute  no- 
tice to  the  defendant.     Washburn  v,  N,  Y,  4r  Vi-  M,  Co.  and  Trustee,  50. 

2.  An  assistant  town  clerk  is  not  a  proper  person  on  whom  to  make  service 
of  a  writ  against  a  town.  He  is  not  strictly  an  officer  of  the  town,  and  service 
made  upon  him  would  not  be  legal.    Fairfield  v.  Kin^,  611. 

Sec  Trustee  Process,  3, 4. 

PROCHEIN  AAIl. 

1.  A  party  may  properly  recognize  for  costs  in  a  suit  of  an  in&nt  in  which 
he  is  the  prochdn  ami,    Duffy  v.  Pinard,  297. 

PROMISSORY  NOTES.    See  Trustee  Process,  1,  2;  Contract,  6;  Intoxi- 
cating LiQOUR,  1. 

1.  The  deliveiy  of  a  promissory  note  payable  to  bearer,  by  its  holder  and 
owner,  with  a  right  "  to  collect  it,  and  use  the  avails  as  needed,"  is  an  assign- 
ment of  it.    Lamb,  administrator,  v.  Matthews,  42. 

2.  Such  a  delivery  by  no  means  constitutes  an  agency,  nor  confers  upon  the 
holder  a  mere  power  of  attorney,  which  is  revoked  upon  the  death  of  the  pfflscm 
who  delivers  it.    Ih, 

3.  If  at  the  time  of  the  deliveiy  there  was  an  express  understanding  that,  at 
the  death  of  the  person  giving  it,  it  should  be  surrendered  to  the  executor  of  the 
deceased,  if  uncollected,  it  is  still  an  assignment,  but  an  assignment  with  a  lim- 
itation ;  and,  if  the  limitation  does  not  appear  upon  the  note  itself,  the  maker  of 
it,  who  has  paid  it  in  ignorance  of  the  understanding,  could  in  no  way  be  afiected 
by  it.    lb 

4.  Where  a  note  payable  to  F,  or  order,  was  written  in  New  Hampshire  and 
sent  to  H  in  Vermont,  who  signed  and  returned  it  to  F,  who  procured  the 
plaintiff  to  indorse  it  as  an  accoiimodation  indorser,  and  the  court  found  under 
the  circumstances  of  the  case  that  said  accommodation  was  for  the  benefit  of 
both  F  and  H,  it  was  held  that  the  liability  of  the  plaintiff  was  that  of  soretyr 
not  that  of  guarantor  simply.    Norton  v.  HaU,  471. 
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5.  When  the  note  fell  due,  the  plaintiff  being  unable  to  pay  it,  the  bank 
holding  it  demanded  additional  security,  and  aooordingly  the  plaintiff  assigned 
to  the  bank,  as  collateral,  certain  notes  for  $1800  secured  by  mortgage,  which 
the  bank  held  until  the  plaintiff  paid  said  note,  which  was  more  than  six  years 
after  it  became  due.  Hdd,  that  H  having  failed  to  pay  the  note  when  due,  the 
plaintiff  had  a  right  to  make  this  arrangement  for  time  with  the  bank,  and  that 
H  could  not  avail  himself  of  the  statute  of  limitations  as  defense  in  a  suit  by  the 
plaintiff  against  him  broui;;ht  within  six  years  from  the  time  the  plaintiff  paid 
said  note.    The  payment  by  the  plaintiff  was  not  a  voluntary  payment,    lb. 

6.  Where  the  liability  of  the  surety  has  in  good  faith  continued  more  than 
six  years  from  the  time  the  note  became  due,  and  payment  of  the  note  is  made 
by  him^  such  continued  liability  of  the  surety  carries  with  it  the  relation  of 
principal  and  surety,  and  the  liability  of  the  principal  to  re-imbutse  the  surety 
for  the  money  so  paid  by  him.    lb, 

7.  B  held  notes  against  R,  upon  which  the  statute  of  limitations  had  ran,  and 
asked  R  to  renew  them  by  giving  a  new  note,  or  by  endorsing  something  on  them. 
R  declined  to  renew  the  notes  in  either  manner,  but  said,  *'  I  will  come  up  soon 
and  have  a  general  settlement  of  accounts,  and  if  all  accounts  are  all  right,  other 
matters  will  be  all  right ;"  and  upon  another  occasion  he  said  to  B,  **  we  have  a 
long  string  of  accounts  to  look  over ;  if  I  find  that  all  right  and  satisfactory,  the 
notes  will  be  all  right."  Held  that  these  declarations  made  by  R,  taken  in  con- 
nection with  his  refusal  to  renew  the  notes,  are  not  sufficient  to  show  any  ac- 
knowledgment of  an  existing  liability,  with  a  willingness  to  remain  liable,  or  from 
which  to  imply  a  promise  to  pay  the  notes.    Br  ay  ton  v.  Rockwell,  621. 

8.  The  naked  acknowledgment  of  an  existing  indebtedness  is  not  sufficient. 
The  acknowledgment  must  be  of  such  a  character  or  made  under  such  circum- 
stances as  to  indicate  or  be  consistent  with  a  willingness  to  be  held  liable  for  the 
debt.    lb. 

PROTEST.    See  Contract,  9. 

RAILROAD. 

1.  The  principle  is  now  well  settled  in  this  state  that  railroad  companies  as 
common  carriers  may  make  valid  contracts  to  carry  and  transport  property  be- 
yond the  limits  of  their  own  roads,  and  when  they  do,  they  are  bound  to  deliver 
the  property  at  its  place  of  destination  according  to  their  contract,  and  are  liable 
for  all  injury  to  such  property  prior  to  its  delivery,  although  such  ii\jury  happens 
after  the  property  has  passed  over  their  road  on  its  way,  and  while  in  the  charge 
of  other  carriers  over  whom  they  have  no  control.  This  contract  may  be  either 
express  or  implied.  Morse  v.  Brainerd  et  al.,  trustees  of  the  Vt.  4*  C  and  Vt, 
a  R,  R.  Co's,  650. 

2.  In  England  the  rule  is  that  where  a  railroad  company,  as  common  car- 
riers, receive  property  destined  and  directed  to  a  point  beyond  the  terminus  of 
their  own  road,  they  are  bound  to  deliver  it  at  its  place  of  destination,  withouc 
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a  stipulation  to  that  effect,  and  if  the  company  would  avoid  sacfa  obligation  they 
most  do  it  by  a  stipulation  limiting  their  liability  to  iiyuries  happening  upon 
their  own  road.    lb. 

3.  But  in  this  country  the  rule  established  in  most  of  the  states,  infllnding 
Vermont,  is  that  the  company  are  liable  for  injuries  that  occur  beyond  the  ter- 
mination of  their  own  road,  only  when  they  stipulate  to  deliver  the  proper^  at 
a  point  beyond,    lb. 

4.  In  this  case  the  defendants,  as  trustees,  receivers  and  managers  of  the 
Vermont  &  Canada  and  Vermont  Central  railroads  for  the  first  mortga^  bond- 
holders, having  received  proper^  destined  and  directed  to  a  point  beyond  the 
termination  of  said  roads,  it  was  held  that  the  fiusts,  as  set  forth  in  the  opinion 
of  the  court,  established  an  implied  contract  to  deliver  the  property  at  sadi 
point ;  and  tiiat  the  defendants  are  liable  for  injuries  received,  prior  to  its  delir^ 
ery,  beyond  the  termination  of  said  roads.    R. 

See  DxKD,  6-8. 

REASONABLE  DOUBT.    See  Cbdcinal  Law,  3. 

RECOGNIZANCE.    ^S^  Pboghsim  Axi. 

RECORDER'S  COURT.    See  Trial  by  Jurt. 

RECORDS.    See  Judgvent,  1 ;  Soldixr's  Bounty,  33 ;  Taxss,  7,  8. 

REPLEVIN. 

1.  Under  the  statute  (Gen.  Sts.,  320,  sec.  13)  the  right  to  the  possession 
as  against  the  defendant  only  is  all  that  is  necessary  to  maintain  replevin. 
Sprague  and  Carry  administrators ,  v.  Clark,  6. 

2.  A  person  in  possession  of  property  claiming  it,  or  an  interest  in  it,  or  a 
legal  right  to  the  possession,  may  maintain  replevin  against  any  person  taking 
the  property  from  him,  who  can  not  show  a  better  right  to  it.  The  defendant  can 
prevail  only  when  it  appears  that  he  is  entitled  to  a  return  of  the  property,  and 
that  can  be  only  when  it  appears  that  his  right  is  superior  to  that  of  the 
plaintiff,    lb, 

3.  This  action  can  be  maintained  as  an  adversary  proceeding  only  by  force  of 
the  statute.    lb, 

4.  The  foots  stated  by  the  plaintiffs*  witnesses  in  this  cause  held  sufficient  to 
make  out  a  prima  fade  case,    lb, 

REAIOVAL.    See  Paupkrs,  i,  2. 

RES  ADJUDICATA.    See  Foreign  Judqudtt,  I. 
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RESCISSION.    See  Soldier's  Boijntt,  4,  34. 
RESIDENCE. 

1.  The  issue  being  as  to  where  a  person,  now  deoeased,  resided  at  a  certain 
time  thirty  or  forty  years  ago,  it  was  held  that  an  account-book  of  another  party, 
also  now  deceased,  containing  items  of  account  with  such  person  having  a  ten- 
dency to  make  it  probable  that  he  resided  in  a  certain  place  at  that  time,  no 
question  being  made  but  that  the  account  was  correctly  kept,  is  admissible,  and 
may  be  considered  by  the  jury,  with  the  other  evidence  in  tiie  case,  in  determin- 
ing the  issue  between  the  parties.    Cavendish  v.  Troj/y  99. 

2.  The  plainti^  offered  in  evidence  three  justice  writs  dated  in  1829,  in  suits 
on  book  account,  in  favor  of  Erastus  Thomas,  of  Troy,  whose  residence  at  the 
time  of  the  date  of  said  writs  was  in  dispute,  against  parties  in  Eellyvale,  the 
place  of  return  in  said  writs  being  Troy,  with  records  of  judgments  on  said  writs. 
Held^b&t  said  writs  and  records  were  admissible,  as  tending  to  show  that  13icmas 
resided  in  Troy  at  the  date  of  the  writs,  and  were  proper  to  be  considered  by  the 
jury,  with  other  evidence,  upon  that  issue,    lb, 

3.  Where  evidence  has  a  moral  tendency  to  induce  belief  of  the  truth  of  the 
disputed  &ct,  although  the  inference  from  it  is  too  remote  to  constitute  legal  evi- 
dence, the  right  to  object  to  it  is  waived  by  suffering  it  to  come  in  without  Ejec- 
tion. At  least  the  court  at  the  trial  would  have  a  right  to  treat  it  as  such 
waiver.    Pkck,  J.    lb. 

4.  The  general  rule  is  that  a  witness  must  state  ftcts,  and  not  opinion ;  but  it 
is  not  a  universal  rule,  nor  are  the  exceptions  to  the  rule  confined  to  experts  on 
matters  of  science,  art  or  skill.  Where  the  witness  has  had  the  means  of  per- 
sonal observation,  and  the  facts  and  circumstances,  which  lead  the  mind  of  the 
witness  to  a  conclusion,  are  incapable  of  being  detailed  and  described  so  as  to 
enable  any  one  but  the  observer  himself  to  form  an  intelligent  conclusion  irom 
them,  the  witness  is  often  allowed  to  add  his  opinion,  or  the  conclusion  of  his 
own  mind.    lb. 

5.  The  claim  being  that  said  Thomas  lived  in  Jay  in  1829,  the  witness,  sixty- 
four  years  old,  always  acquainted  with  Thomas,  after  detailing  facts  tending  to 
show  that  he  must  Imow  where  Thomas  was  living  that  season,  was  allowed  to 
say:  "  From  what  I  have  stated,  I  should  not  think  it  possible  for  Thomas  to 
have  lived  in  Jay  that  season,  1829,  and  I  not  know  it."  Held  there  was  no 
error,    lb. 

See  Taxes,  12, 13. 

REVENUE  LAW.    See  Cootract,  18. 

SALE. 

1.  The  law  is  perfectly  well  settled  in  this  state  that  to  render  a  sale  of  prop- 
erty void  as  to  creditors,  both  the  vendor  and  the  vendee  must  participate  in  the 
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intent  to  delay  the  creditors  of  the  vendor,  at  least  to  the  extent  of  the  rendee^s 
having  knowledge  of  such  intent  on  the  part  of  the  vendor.  Leach  y.  Francis  a 
al,,  and  Francis  v.  Leach  et  aL^  670. 

See  Perpetual  Motion,  1. 

SCHOOL  DISTBICT. 

1.  A  warning  of  a  town  meeting  to  see  if  the  town  would  vote  to  divide 
school  district  No.  9,  and  to  make  such  other  alterations  in  school  districts  in 
town  as  might  be  found  necessary,  was  sufficiently  definite  to  warrant  the  vote 
of  the  town  to  form  a  new  district  out  of  a  portion  of  the  territory  of  No.  9, 
which  was  specified  in  the  vote.     Weeks  v.  Batchelder,  317. 

3.  A  town,  under  the  statute  authority  to  form  school  districts  by  dividing, 
uniting  or  otherwise  altering  them  as  found  expedient,  is  not  bound  to  form  a 
district  of  connected  and  contiguous  territory  only.    lb. 

SCHOOL  TEACHER. 

1.  No  particular  form  is  prescribed  or  required  for  a  teacher's  certificate  of 
qualifications  to  teach  school.  The  superintendent  having  certified  that  the 
party  was  examined  and  approved  by  him  on  a  given  day  is  sufficient.  Wells  v. 
School  District  No.  2,  Grajiby,  353. 

2.  Where  the  certificate,  on  its  face,  shows  that  it  was  seasonable,  and  the 
evidence,  aliunde,  shows  that  the  teacher  seasonably  applied  for  it,  that  she  in 
fact  subjected  herself  to  the  direction  and  convenience  of  the  superintendent,  actr 
ing  in  good  faith  herself,  and  the  superintendent  acting  in  good  fidth,  the  objeo- 
tion  that  she  did  not  in  fact  obtain  the  certificate,  and  was  not  examined,  till 
some  time  afler  she  began  to  teach  the  school,  can  not  avail  to  defeat  her  claim 
for  wages,    lb. 

3.  A  teacher  is  under  no  obligation  to  notify  the  prudential  committee  of 
her  return  of  the  school  register  to  the  district  clerk,    lb. 

4.  Evidence  of  the  teacher's  account  which  she  gave  her  scholars  in  reply  to 
inquiries,  in  respect  to  trouble  she  had  had  in  a  former  school,  and  evidence  to 
show  that  this  account  was  incorrect,  offered  with  a  view  to  show  that  the  teacher 
was  not  truthful,  was  properly  excluded,    lb. 

SELECTI^LiN. 

1.  In  the  absence  of  any  statute  upon  the  sul^ect,  one  selectman  may  properly 
perform  the  mechanical  act  of  writing  the  names  of  the  other  members  of  the 
board  to  a  certificate  of  assessment,  being  authorized  by  them  so  to  do.  Belhws 
▼.  Weeks,  590. 

See  Soldier's  Bounty,  30. 
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SI2RVICE.    See  Authorized  Person,  1, 2 ;  Process,  1. 

SETTLEMENT.    See  Pauper,  1,2. 

SHERIFF  AND  DEPUTY.    See  Absconding  Debtor,  1-3 ;  Authorized  Per- 
son, 1,  2. 

SOLDIER'S  BOUNTY. 

1.  The  yote  of  a  to^wn  to  pay  "  the  veteran  soldiers"  a  bounty,  withoat 
:iq)ecifyiDg  what  veterans,  will  be  interpreted  to  apply  only  to  the  veterans  whose 
servioe  stood  to  the  credit  of  the  town  which  passed  the  vote.     Cox  v.  Mount 

2.  A  soldier's  town  credit  was,  during  the  war,  property y  and  as  such  had 
a  pecuniary  market  value.    lb. 

3.  A  town  having  had  the  benefit  of  a  soldier's  credit,  without  promising  the 
soldier  compensation,  would  not  be  bound  to  pay  for  it ;  but  if,  subsequently, 
they  promise  by  a  vote  to  pay  for  this  property  of  the  soldier  received '  by  them, 
the  promise  will  be  upon  good  consideration,  and  may  be  enforced  as  a  contract 
by  the  soldier,    lb. 

4.  The  vote  to  pay  for  the  soldier's  credit  which  the  town  had  before  that 
time  received,  constituted  the  completion  of  a  contract,  and  it  was  not  in  the 
power  of  the  town,  one  of  the  parties  to  the  contract,  to  avoid  it  afterward  by  a 
vote  to  rescind.    lb. 

5.  Deserting  the  service  by  a  soldier  before  the  end  of  the  term  of  his  enlist- 
juent  is  not  such  &ilure  of  consideration  as  forfeits  or  defeats  his  right  of  action 
upon  a  town  order  for  bounty,  payable  on  demand,  given  him  by  the  selectmen 
of  the  town  to  the  credit  of  which  he  enlisted,  at  the  time  of  enlistment,  in  pur- 
suance of  a  vote  of  the  town.    Bingham  v.  Springfield,  32. 

6.  The  consideration  of  the  contract  between  the  soldier  and  the  town  was 
not  that  the  plaintiff  should  perform  three  years'  service  as  a  soldier  in  the 
United  States  army,  but  that  he  should  enter  into  a  contract  with  the  United 
States  to  perform  that  service,  and  be  mustered  in  under  that  contract  to  the 
credit  of  the  town.    lb. 

7.  If  the  town  could  on  equitable  grounds  set  up  the  defense  of  desertion  at 
.all,  as  the  desertion  is  not  a  breach  of  the  contract  with  the  town,  the  town  could 
avail  itself  of  it  only  to  the  extent  of  the  failure  to  perform  the  service ;  so  that 
the  plea  in  this  case,  which  was  to  the  whole  declaration,  was,  in  any  view, 
bad.    lb. 

8.  The  statute  of  1864,  (p.  26,  (  3) ,  does  not  aid  the  defendant  town,  as  that 
<an  not  be  construed  as  intending  to  cut  off  a  right  of  action  akeady  perfect  when 
the  act  was  passed,  even  if  the  legislature  had  power  to  do  so.    lb. 
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9.  The  replication,  in  setting  out  the  votes  in  pursoanee  of  which  the 
order  was  drawn,  which  were  not  set  oat  in  the  declaration,  held  to  be  no  de- 

^  parture  from  the  dedaxation  on  this  account.    3» 

10.  The  replication  held  not  oImiozjoiis  to  the  olgeotion  of  daplid^  on  ao- 
oount  of  its  setting  forth  the  votes  entitling  the  plaintiff  to  the  bounty,  and  also 
alleging  an  asmgnment  of  the  order  for  a  valuable  consideration,  and  that  the 
suit  is  prosecuted  for  the  benefit  of  the  assignee.    lb, 

11.  A  minor  having  enlisted  into  the  militsry  service  of  the  government,  with 
the  consent  of  his  ftiher,  is  entitled  to  receive  and  control  such  compematJOD  as 
he  is  entitled  to  from  the  government  or  otherwise,  under  his  enlistment  con- 
tract ;  and  the  town  bounty,  paid  by  the  town  to  which  he  gave  his  cndit,  be- 
longs to  him  and  not  to  the  father.    Baker  v.  Baker ^  55. 

13.  The  consent  to  the  minor's  enlistment  is  a  virtual  emancipatioii  or  dis- 
charge of  the  minor  from  all  obligations  of  service  or  obedience  to  the  &ther,  so 
long,  at  least,  as  the  enlistment  contract  exists.    lb. 

13.  The  rights  of  parent  and  child  in  respect  to  the  earnings  and  pn^p€gtf  cf 
minors,  considered,    lb. 

14.  But  in  this  case,  which  was  as  to  whether  a  town  bounty  belonged  to  the 
father  or  the  son,  even  if  the  father  had  a  right  to  daim  the  money,  there  being 
evidence  tending  to  show  that  he  had  relinquished  all  claim  to  it  and  recogni»d 
the  right  of  the  son  to  it  and  to  control  it,  the  case  should  at  least  have  been 
submitted  to  the  jury.    lb. 

15.  Under  a  vote  to  pay  $300  to  each  volunteer  that  it  is  necessary  to  raise  to 
fill  a  certain  quota,  if  it  turns  out  that  but  one  man  is  necessary,  the  first  man 
mustered  in  to  the  credit  of  the  town,  under  the  call  after  the  vote,  will  be  en- 
titled to  recover  the  money,  even  though  he  is  not  the  first  to  enlist.  &einberf 
V.  Eden,  187. 

16.  If  the  soldier  is  mastered  in  while  the  deficiency  is  outstanding  against  the 
town,  it  is  not  material  whether  the  adjutant  general  actually  reckons  him  on 
the  deficiency  or  not.  The  soldier  is  not  responsible  for  the  adjutant  geneial^ 
mode  of  keeping  his  books,  and  his  books  profess  to  show  only  the  standing  of  the 
town  with  the  government,  and  not  of  the  soldier  with  the  town.    lb. 

17.  An  o£kr  of  a  bounty  to  ^'  each  volunteer  necessary  to  raise,"  is  general,  and 
direct  from  the  town  to  the  volunteer.  Under  it  there  need  be  no  oontnct  witii 
the  selectmwi.    i5. 

18.  It  will  not  prejudice  the  plaintiff's  right  that,  at  the  time  he  vras  musteEed 
in,  the  defendants'  selectmen  had  taken  steps  to  fill  the  quota  by  procuring  men 
to  sign  contracts  of  enlistment,  so  long  as  they  had  not  in  ftet  filled  the 
quota,    lb. 
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19.  Upon  a  vote  to  pay  $300  to  "  the  first  six  men  who  shall  enlist  into  the 
serrice  of  the  United  States  to  save  the  draft,"  the  first  six  to  perfeot  their  en- 
listments, by  a  muster  into  the  sendee,  are  the  six  entitled  to  the  benefit  of  the 
ofier,  even  though  others  signed  enlistment  oontraots  before  them.  Bill  t. 
Eden,  195. 

20.  The  words  in  the  vote,  *'  to  save  the  draft, *^  have  no  force,  no  draft  being  at 
the  time  impending,  and  all  enlistments  to  the  credit  of  the  town  being  equally 
calculated  to  save  a  draft,    lb. 

31.  If  the  town  erroneously  supposed  the  draft  was  still  pending,  and  decided 
it  neoesBary  to  raise  six  men,  and  voted  to  pay  them  a  bounty,  tiiey  can  not  es- 
cape paying  the  men  upon  the  ground  that  it  turned  out  to  be  unnecessary,    lb, 

23.  The  vote  to  pay  the  first  six  to  enlist  was  a  general  promise,  and  not  lim- 
ited to  men  at  home  or  to  men  procured  by  the  selectmen.    lb. 

33.  The  town  authorities  were  not  justified  in  deciding  that  men  enlisted  at 
home  were  the  "  first  six,"  until  they  had  had  time  and  had  used  proper  efibrt 
to  learn  of  enlistments  in  the  field,  and,  there  being  soldiers  from  the  town  in 
the  Gulf  department,  they  should  wait  to  hear  firom  there.    Ib» 

34.  The  plaintiff,  being  one  of  the  first  six  to  enlist,  is  entitled  to  recover,  no 
fault  being  chargeable  upon  him  by  which  the  town  was  misled.  The  mere  fail- 
ure of  the  plaintiff  to  inform  the  town  of  his  enlistment  is  not  such  a  fiiult,  it 
not  appearing  but  the  town  might  have  learned  of  it  on  inquiry  at  the  office  of 
the  adjutant  general,  to  whom,  it  is  to  be  presumed,  the  enlistment  was  officially 
reported,    lb. 

35.  Semble  that  the  plaintiff,  to  avail  himself  of  a  general  and  public  offer  of 
a  reward  or  bounty  to  the  first  six  to  do  a  particular  act,  need  not  prove  that  he 
became  one  of  the  six  in  reliance  upon  the  offer.  Probably  he  is  not  bound  to 
show  anything  beyond  the  bxst  that  he  has  done  all  that  the  offer  itself  stipulates 
as  the  condition  of  the  reward.  However  this  may  be,  it  is,  in  any  view,  enough 
if  tiio  act  is  done  in  expectation  of  the  reward,  although  the  party  doing  the  act 
has  no  precise  knowledge  of  the  terms  of  the  offer,  or  even  is  ignorant  of  that 
o^r  or  vote,  upon  which  he  is  entitled  to  the  reward,    lb. 

36.  Where  the  consideration  for  an  enlistment  to  the  credit  of  a  town  was  an 
agreement  by  the  town  with  the  soldier,  evidenced  by  a  town  order,  to  pay  a 
thousand  dollars  bounty  with  interest  to  the  soldier's  minor  son  when  he  ^ould 
attain  his  nugority ,  and  if  he  should  before  that  time  decease,  then  to  the  soldier's 
wife,  it  was  held  that  the  title  to  the  money  and  order  was  from  its  origin  vested 
in  the  son,  and  was  no  part  of  the  estate  of  the  soldier,  he  having  died  in  the  ser- 
vice.   Mason,  administrator,  et  al.  v.  Hyde  and  his  s^rdian,  332. 

37.  Thomas  Hyde  enlisted  in  the  army  to  the  credit  of  the  town  of  Barton, 
upon  consideration  that  the  town  should  pay  a  bounty  of  91000,  but  under  an  ar- 
rangement that  the  town,  instead  of  paying  the  bounty  to  Thomas,  should  pay  it 
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with  interest  to  his  minor  son,  Horace  H.  Hyde,  when  he  should  axriTeatthe  age 
of  twenty-one  years ;  but  in  case  of  his  decease  before  that  date,  the  same  sboold 
be  paid  to  Lovina,  the  wife  of  Thomas.  By  agreement  of  the  parties,  the  interest 
on  the  91000  was  oompnted  and  added  to  the  principal,  and  the  town,  as  eTidenoe 
of  the  contract,  executed  a  town  order  as  follows : 
"  Town  Ordbr. 

Barton,  August  7, 1864. 
Onthe  twenty-seoond  de^  of  February,  1875,  for  value  received,  pay  to  Horace 
H.  Hvde,  son  of  Thomas  Hyde  and  Lovma  Hyde,  or,  in  case  of  the  decease  of  the 
said  Horace  before  the  maturity  of  this  draft^  then  in  that  case  to  the  order  of  Lo- 
vina  Hyde,  the  sum  of  1814  dollars,  without  mterest." 

Which  was  duly  executed.  Held  that  the  title  to  the  money  and  order  was  fiom 
its  origin  vested  in  Horace  H.  Hyde,  and  was  no  part  of  the  estate  of  Thomas 
Hyde.    lb. 

S8.  The  question  whether  the  town  will  have  n^  defense  upon  maturity  of  the 
order,  and  the  question  of  the  said  Lovina's  rights  in  case  Horace  should  die 
leaving  a  widow  or  issue,  not  decided  in  this  case,     lb, 

29.  The  plaintiff  was  the  son  of  the  defendant,  and  testified  that,  while  a 
minor,  he  went  out  to  work,  and  his  father  told  him  he  might  have  all  he  earned ; 
that  he  afterward  enlisted  in  the  army,  while  still  a  minor,  with  his  father's  con- 
sent and  promise  that  whatever  money  he  sent  home  should  be  his  (the  plaint- 
iff's), and  he  would  pay  it  to  him  ;  and  testified  in  detail  the  amount  he  sent  his 
fiither,  and  when,  etc.  The  detendant  claimed  that  the  t^timony  of  the  plaintiff, 
if  truthful,  established  only  a  state  of  facts  from  which  the  jury  were  at  liberty 
to  infer,  or  not  to  infer,  such  a  relation  as  would  entitle  the  plaintiff  to  reoover ; 
but  the  court  instructed  the  jury  that,  if  they  found  the  plaintiff's  aooonnt  of  the 
matter,  as  stated  in  his  testimony,  was  true,  their  verdict  should  be  for  the 
plaintiff.    Held  that  in  this  there  was  no  error.    Ayer  v.  Aycr,  trustee^  302. 

30.  The  plaintiff  was  induced  to  enlist  to  the  defendants'  credit  when  other 
towns  were  paying  $300  bounty,  by  a  promise  of  the  defendants'  selectmen  that 
the  defendants  would  pay  him  as  much  bounty  as  they  should  vote  to  others. 
Soon  after  the  town  voted  to  pay  $300  each  to  eleven  men,  the  number  then  re- 
quired to  fill  their  quota.  Held,  that  the  plaintiff  could  not  recover,  as  the  votB 
to  pay  bounties  did  not  include  him.    Hartwell  v.  Xewark,  337. 


31.  A  man  liable  to  draft  having  furnished  and  paid  a  substitute,  who  ^ 
listed  and  mustered  in  to  the  credit  of  the  town,  upon  the  request  and  1 
of  the  recruiting  agents  of  the  town  that  they  would  do  what  was  right  about  it, 
is  entitled  to  recover  of  the  town  under  the  act  of  1862,  No.  38,  in  an  action  of 
general  assumpsit  in  the  common  counts,  as  for  money  paid  for  the  use  and  ben- 
efit of  the  town,  the  amount  specified  in  a  vote  of  the  town,  passed  subsequently 
to  the  enlistment  of  the  substitute,  '*  to  pay  each  man  liable  to  draft  who  has 
furnished  a  substitute,"  etc.,  ^*  six  hundred  dollars."    Hickok  v.  SheUmme^  409. 

32.  Such  vote  was  authorized  under  a  warning  *'  to  see  what  action  the  town 
will  take  in  regard  to  the  expected  draft  soon  to  be  made,"  and  to  *'  see  whether 
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the  town  will  vote  to  pay  bounties  to  volunteers,  if  so,  what  bounties";  and  was 
properly  passed  at  an  adjourned  meeting  of  the  special  meeting  called  for  this 
purpose.     lb, 

33.  A  certified  copy  of  the  proceedings  of  the  meeting,  as  kept  and  reported  by 
a  clerk  pro  tern,  to  the  town  clerk,  is  admissible  for  the  purpose  of  showing  the 
vote  of  the  meeting.     Ih, 

34.  The  plaintiff  having  re-enlisted  in  the  field  to  the  credit  of  his  town,  un- 
der an  assurance  of  the  authorized  recruiting  agent  of  the  town,  that  if  he  would 
re^nlist  to  the  credit  of  said  town  he  would  receive  such  pay  as  the  town  paid 
other  soldiers,  and  the  town  would  probably  pay  as  high  as  $500,  it  was  held 
that  he  was  entitled  to  the  bounty  subsequently  voted  by  the  town  to  re-enlisted 
veterans,  and  his  right  could  not  be  defeated  by  a  subsequent  vote  to  rescind. 
Haven  v.  Ludlow,  418. 

35.  The  language  of  the  vote  being  **  to  pay  to  each  re-«nlisted  veteran  who 
has  re-enlisted  for  three  years,  and  who  has  received  no  town  bounty,  five  hund- 
red dollars,  and  to  increase  the  bounty  of  those  re-enlisted  veterans  who  have 
received  some  bounty  to  five  hundred  dollars,  excepting  commissioned  officers, 
and  those  who  have  died  leaving  no  iamilies,  and  deserters,"  the  plaintiff  having 
received  but  ten  dollars  under  his  first  enlistment,  his  right  of  action  accrued 
upon  his  re-enlistment,  and  demand  and  refusal,  and  having  served  through  his 
full  term  and  not  having  received  a  commission,  or  died,  or  deserted,  his  right 
of  recovery  was  perfect  at  the  time  of  trial,  in  an  action  brought  before  his  term 
expired.  What  the  effect  would  have  been  if  he  had  received  a  commission,  or 
died,  or  deserted  before  suit  was  brought  and  before  his  term  expired,  is  not  de- 
cided.   Jb, 

36.  The  plaintifi' enlisted  for  three  years  for  $530  bounty,  with  the  agreement 
that  if  the  town  should  afterward  pay  a  larger  amount  as  a  bounty  to  any  three 
years  man,  the  same  amount  should  be  paid  to  him,  the  recruiting  agent  of 
the  town  saying  at  the  time  of  making  the  contract  that  he  designed  filling  the 
quota  of  the  town  with  three  years  men,  and  should  not  enlist  one  year  men, 
but  this  formed  no  part  of  the  contract.  The  town  did  not  obtain  any  more 
three  years  men,  but  filled  its  quota  with  one  year  men,  to  one  of  whom  it  paid 
$635.  Held  that  the  plaintiff  was  entitled  to  recover  the  largest  sum  that  the 
town  paid  as  a  bounty  to  any  one  who  enlisted  to  fill  the  same  quota.  Burbee  v. 
Winhall,  694. 

See  Truster  Process,  8,  9. 

SOLDIER'S  PAY.    See  Soldier's  Bounty,  11-14, 29. 

SPECIFICATION  OP  OFFENSES.    See  Intoxicating  Liquor,  7, 8. 

STATUTE  OF  LIMITATIONS.    See  Limitations,  Statute  op. 
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STATUTES  CONSTRUED  AND  LIMITED. 

Acts  of  1863,  No.  18,  ^  1,  and  Gen.  Sts.,  ch.  83,  ^  9,  in  relation  to  GRAND 
LIST.    Bemis  y.  Phefys^  1. 

Gen.  Sts.,  cs.  35,  ^  13,  in  bblation  to  REPLEVIN.    Sjftrague  and  Carr^  ad- 
ministrators, V.  Clarkf  6. 

Gen.  Sts.,  ch.  30,  ^  41,  in  bblation  to  AMENDMENT  OF  WRITS.    Lewis  et 

aL  V.  Locke,  11. 

Acts  of  1664,  No.  6,  $  3,  in  relation  to  DESERTION.    Bingham  y.  Sprtnff- 

field,  32. 

Gen.  Sts.,  ch.  70,  in  relation  to  ANNULLING  MARRIAGES.    Pingree,  ad- 
ministrator, V.  Goodrich,  47. 

Gen.  Sts.,  ch.  83,  $  37,  in  relation  to  SERVICE  OF  PROCESS.     Waskbam 
V.  i\r.  y.  4-  Vt,  M.  Co.,  and  trustee,  50. 

Gen.  Sts.,  ch.  31,  ^  33,  in  relation  to  VENUE.    Bichardsan  t.  Stevens^  130. 

Gen.  Sts.,  ch.  81,  ^  2,  in  relation  to  PEDDLERS.    State  v.  Hodgdon,  139. 

Gen.  Sts.,  ch.  36,  $  24,  in  relation  to  WITNESSES.    HoUister  y.  Young^  156 ; 

Cole  y.  Shurtl^  and  trustee,  311 ;  Hunter  t.  Kittredge's  estate,  359 ; 

Dawson,  administrator,  y.  Wait,  626. 

Gen.  Sts.,  ch.  12,  ^  26,  in  relation  to  SHERIFFS.     WdwoHh  y.  Fonocff  et 

al,,  212. 

Gen.  Sts.,  ch.  30,  §  78,  §  79,  in  relation  to  JOINDER  OF  PARTIES.  Bqt 

nolds  y.  Field,  225. 

Gen.  Sts.,  ch.  36,  ^  6,  in  relation  to  DEPOSITIONS.    £impton  y.  Glwer,  283. 

Gen.  Sts.,  ch.  101,  and  Acts  of  1852,  No.  146,  §  2,  in  relation  to  FLOATING 
TIMBER.     Cocy.  ^fl//,325. 

Gen.  Sts.,  ch.  55,  ^  13,  in  relation  to  WASTE.    Harvey  y.  Harvey,  373. 

Acts  of  1862,  No.  38,  in  relation  to  SOLDIER'S  BOUNTY.    Hickockr.  Shd- 

bume,  409. 

Gen.  Sts.,  ch.  25,  ^  18,  in  relation  to  HIGHWAYS.    Clark  y.  Corinth,  449. 

Gen.  Sts.,  ch.  61,  ^  1,  in  relation  to  WIDOW'S  SHARE.    JSstate  of  Johnson 
V.  Estate  of  Johnson,  467, 

Bill  of  Rights,  Art.  10,  in  relation  to  PROSECUTIONS  FOR  CRIMINAL 
OFFENSES.    State  y.  Peterson,  504. 
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Qnr.  Sts.,  ch.  33,  ^  61,  in  eblation  to  COMMITMENT  TO  JAIL.    Kenerson 

Y.  Bacon,  573. 

Acts  of  1864,  No.  36,  in  relation  to  JUBOBS.    BeUows  y.  Weeksj  500. 

Gkn.  Stb.,  ch.  30,  ^  65,  ^  67,  in  relation  to  BONDS.    Marvin  v.  Bell,  607. 

Ov.  Sts.,  ch.  47,  ^  13,  in  rslation  to  EXEMPTIONS.    Haskins  ▼.  Bennett 

et  al.,  606. 

SUBSTITUTE.    See  Soldhr'a  Bountt,  3L 

SUPBEME  GOUBT.    See  Alimont,  1 ;  Judgment,  1, 4-6. 

TAXES. 

1.  Section  1,  No.  18,  Acts  of  1863,  providing  that  all  real  estate  shall  be  set 
in  the  list  to  the  last  owner  on  the  first  day  of  April  in  each  year,  applies  only  to 
that  class  of  cases  where  the  ownership  of  real  estate  changes  on  the  first  day  of 
April,  and  in  no  other  respect  changes  section  0,  of  chapter  83,  of  the  General 
Statutes,  which  provides  that  real  estate  shall  be  set  in  the  list,  etc.,  to  the  per- 
son who  shall  be  the  owner  or  possessor  thereof  on  the  first  day  of  April  in  each 
year,  unless  said  act  of  1863  should  be  so  construed  as  to  extend  the  same  mle  to 
possessors,  when  the  possession  is  changed  on  the  first  day  of  April.  Bemis  v. 
Pkelps,  U 

2.  Where  a  party  once  owned  a  fiirm,  and  had  been  in  the  possession  and 
occupation  of  it  for  several  years  prior  to  and  including  the  year  1865,  but  had 
executed  a  deed  of  it  to  his  brother  in  1857,  which  was  recorded  in  the  town 
dork's  office  in  1863,  and  the  fiirm  was  set  to  the  former  in  the  list  every  year, 
and  he  paid  the  taxes  thereon  without  objection  down  to  1865,  it  was  held  that 
the  farm  was  properly  set  to  him  in  1865.    lb, 

3.  The  doctrine  oi  fraud  m  kno,  as  applicable  to  change  of  title  in  personal 
property  without  change  of  possession,  is  merely  a  kind  of  rule  of  evidence, 
prescribing  what  facts  shall  be  held  to  show  conclusively  the  existence  of  fraud, 
and  creating  a  kind  of  estoppel  in  pais.    Daniels  v.  Nelson,  161. 

4.  The  rule  rests  upon  grounds  of  policy  only,  and  its  application  has  been 
limited  to  creditors  and  bona  fide  purchasers.  It  does  not  apply  in  finror  of  a 
state  or  town  levying  a  tax.    lb, 

5.  Therefore,  a  chattel  belonging  to  A  can  not  be  levied  upon  for  a  tax  due  by 
B,  although  it  formerly  belonged  to  B,  and  still  remains  in  his  possession,    lb, 

6.  Where  at  the  end  of  a  record  of  the  proceedings  of  a  tax-«ale  of  land,  the 
town  derk  afiixed  a  certificate  as  follows: 

''  Beceived  for  record  and  recorded  and  examined  April  7, 1840. 

"  Attest,  John  Dodge,  Town  Clerk," 

it  was  held  that  this  certificate  referred  and  applied  to  the  entire  record,  the  pro- 
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ceedings  and.  sale,  inclading  the  warrant  and  certificate  of  the  oath,  as  a  oom- 
plete  and  perfected  record  of  the  sale.    Carbee  y.  Hopkins,  250. 

7.  The  fact  that  a  record  was  made  from  the  original  need  not  appear  in  the 
certificate  of  the  clerk.    That  is  presumed .    lb. 

8.  Neither  is  a  vendue  sale  rendered  invalid  by  the  fact  that  a  sheet  contain- 
ing  a  list  of  unredeemed  lands  is  tied  into  the  book  of  records  instead  of  being 
copied  in.    lb. 

9.  The  certificate  annexed  to  a  tax-bill  is  not  indispensable  to  the  legality  of 
the  tax.     Weeks  v.  Batchelder,  317. 

10.  But  if  it  was,  the  fact  that  it  gives  an  unreasonably  short  time  to  the 
collector  to  collect  and  pay  over  the  taxes  is  probably  not  such  irregularity  as  a 
tax-payer  can  avail  himself  of,  where  he  has  legal  notice,  and  the  collector  pro- 
ceeds against  him  with  no  illegal  or  unreasonable  haste,    lb. 

11.  Where  the  owner  of  a  chattel  distrained  for  taxes  procures  it  to  be  bid 
off  at  the  auction  sale  for  himself,  and  appropriates  it  to  his  own  use,  he  is  en- 
titled to  recover,  in  an  action  against  the  collector  for  a  wrongful  taking,  only 
what  he  was  compelled  to  pay  for  the  chattel,  as  that  is  the  extent  of  the  ii\juiy 
he  sustained  in  consequence  of  the  act  of  the  defendant.  HurBmrt  y.  Green,  490. 

13.  A  town  having  set  a  man  in  the  grand  list  and  proceeded  to  tax  hlm^ 
takes  upon  itself  the  burden  and  responsibility  of  showing  that  he  was  a  resi- 
dent of  the  town  and  liable  to  be  set  in  the  list,  if  the  right  is  questioned,    lb. 

13.  There  is  no  intendment  in  favor  of  the  town  where  a  man  is  listed,  in  s 
case  where  it  does  not  appear  that  he  was  listed  elsewhere  and  the  proof  as  to 
his  residence  is  equally  balanced  between  different  towns,    lb. 

14.  A  warrant  for  the  collection  of  a  town  tax  would  probably  be  good  with- 
out any  date.  At  any  rate,  an  error  in  the  date  apparent  on  its  fiu^e  would  not 
render  the  warrant  invalid.    Bellows  v.  Weeks,  590. 

15.  It  is  well  settled  that  when  an  instrument  is  dated  at  a  time  di&rent 
from  that  of  its  execution,  parol  evidence  is  always  admissible  to  show  the  trae 
time  when  it  was  executed,  and  when  that  is  established  the  instrument  takes 
effect  fiK)m  that  time,    lb* 

16.  The  warrant  for  the  collection  of  a  state  tax  need  not  be  attached  to  the 
rate-biU.    lb. 

17.  If,  after  a  portion  of  a  tax  voted  for  a  proper  purpose  has  been  volunta- 
rily paid  under  the  inducement  of  a  discount,  new  and  unforeseen  oircomstaDces 
render  it  unnecessary  to  use  all  the  money  voted  to  be  raised,  for  the  purpose  fiir 
which  it  was  voted,  the  town  may  then  properly  vote  to  have  the  whole  collected 


INDEX.  761 


and  refund  the  surplus  to  the  tax  payers  ^o  rata,  or  may  treat  it  as  funds  in  the 
treasury  to  be  used  for  payment  of  other  obligations,    lb. 

See  Trustee  Process,  5-7. 

TAX  SALE.    See  Deed,  4,  5 ;  Taxes,  6-S. 

TEACHER.    See  School  Teacher. 

TENANTS  IN  COMMON.    See  Contract,  13-15. 

TENANT  IN  DOWER.    See  Waste,  1-3. 

TENDER.    See  Contract,  5. 

TOWN  CLERK.    See  Process,  2. 

TOWN  MEETING.    See  Soldier's  Bounty,  32. 

TOWN  ORDER.    See  Soldier's  Bounty,  5,  26-28. 

TOWNS.    See  Bastardy,  6;  Highways  and  Bridges;  School  District,  1,  2; 
Soldier's  Bounty  ;  Taxes,  12, 13,  17. 

TRESPASS. 

1.  The  effect  of  the  defendants'  marking  their  cause  "  not  for  the  jury,"  was 
to  consent  to  a  judgment  against  them,  unless  they  should  show  good  cause  for 
a  continuance,  and  upon  such  a  judgment  they  have  no  right  to  an  assessment 
of  the  damages  by  jury,  except  in  the  discretion  of  the  court.  Chamberlin  et  aL 
V.  Murphy  et  al, ,  110. 

2.  If  the  court  order  the  damages  to  be  assessed  by  jury,  exceptions  will  lie 
to  the  r^ection  of  any  testimony  pertinent  to  the  question  of  damages ;  but  tes- 
timony pertinent  only  to  the  question  of  the  plaintiffs'  right  to  a  judgment  is 
not  admisstble.    lb, 

3.  In  an  action  against  one  of  several  co-trespassers,  evidence  of  payments  by 
any  one  of  them,  though  not  received  in  full  satis&ction  or  in  discharge  of  the 
claim,  is  admissible,  for  their  effect  is  to  diminish  the  plaintifi^'  recoveiy  pro 
tanto,    lb, 

4.  If  such  payments  were  received  in  discharge  of  the^  right  of  action,  they 
would,  atler  a  preliminary  judgment,  be  admissible  on  the  question  of  damages^ 
and  would  reduce  the  recovery  to  a  nominal  sum.    lb. 

5.  The  plaintiff  received  several  sums  of  the  defendants'  co-trespassers.  The 
defendants  pleaded  that  they  were  received  in  full  satisfaction  of  the  right  of 
action.  This  the  plaintiffs  denied.  The  defendants  set  the  cause  "  not  for  the 
jury,"  and,  failing  to  show  grounds  for  a  continuation,  the  court  rendered  judg- 
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ment  for  the  plainti&,  and  ordered  the  damages  to  be  assessed  by  jury.  On  the 
jury  trial  the  defendants  offered  to  prove  what  sums  the  plaintifi  had  received 
of  the  defendants'  co-trespassers.  Held  that  the  evidence  was  admissible,  not  as 
a  rule  to  guide  the  jury  in  determining  the  extent  of  the  plaintifb'  original  in- 
jury, but  as  extinguishing  the  plaintifi&'  right  of  action  pro  taniOy  or,  if  re- 
ceived in  full,  as  reducing  the  plainti£&'  right  of  recovery  to  a  nominal  sam.  ifr. 

6.  Where  in  an  action  of  trespass  for  an  assault  and  battery,  the  defendants 
having  pleaded  the  general  issue,  the  plaintiff  testified,  without  oT^jection,  in  the 
opening,  to  the  circumstances  of  the  assault  upon  him,  that  he  was  constable 
and  was  serving  process  by  attaching  properly  of  the  defendants  when  they 
struck  him,  the  defendants  can  not  claim  in  argument,  not  having  made  the  point 
before,  that  there  was  no  legal  proof  that  the  pUintiff  was  constable,  and  if  oon- 
stabie,  that  there  was  no  proof  that  he  had  authorily  to  serve  the  writ  in  another 
town  or  county  without  a  special  vote  of  his  town ;  this  process  having  been 
served  in  Wolcott  when  the  plaintiff  was  constable  of  Hardwick.  Wak^fidd  v. 
Fairman  et  a/.,  339. 

7.  In  the  opening  in  such  case,  the  plaintiff  is  only  obliged  to  prove  the  blow 
to  have  been  struck  by  the  defendants.  His  testii^g  to  the  circomstanees  does 
not  increase  the  measure  of  burden  on  his  part,  nor  is  that  of  the  defendants  di- 
minished,   lb. 

8.  It  could  not  be  assumed  in  behalf  of  the  defendants  upon  that  state  of  the 
evidence  that  the  plamtiff  was  not  clothed  with  lawliil  authority  by  the  vote  of 
Hardwick.    lb, 

0.  Semble  that,  if  the  question  had  been  properly  raised  by  the  course  of  the 
pleadings  and  trial,  such  vote  of  the  town  would  be  necessary  to  authorise  tiie 
plaintiff  to  serve  the  writ,  which  was  returnable  to  the  county  eourt.    lb, 

10.  The  question  was  properly  submitted  to  the  jury  in  this  case,  to  determine 
whether  both  the  defendants  participated  in  the  assault,  though  but  one  was 
present  when  it  was  made.    lb, 

11.  L,  an  officer,  accompanied  by  C,  the  execution  creditor,  had  attempted  to  levy 
upon  a  mare  which  F,  the  debtor,  had  sold  to  W,  and  had  been  resisted  by  F  and 
W,  and  the  mare  escaped  during  the  affray,  and  afterward  W  mounted  her  and 
rode  off.  L  then  directed  C  to  take  hold  of  F  and  hold  him  while  he  went  after 
W  and  the  mare,  which  C  did.  Held  that,  as  the  execution  did  not  run  against 
F's  body,  and  as  he  did  not  interfere  or  threaten  to  interfere  with  L's  going  af- 
ter the  mare,  this  imprisonment  of  F  was  a  trespass,  and  having  been  done  by  C 
by  L's  direction,  both  were  liable  for  it.  Leach  v.  Francis  et  al.,  and  Fronds  v. 
Leach  et  al,j^O. 

12.  In  actions  of  trespass,  where  the  evidence  discloses  that  a  personal  indig- 
nity has  been  done  the  plaintiff,  exemplary  damages  may,  in  the  discretian  of 
the  jury,  be  awarded  the  party  injured,  and  the  extent  of  the  insult,  the  fiict 
that  the  trespass  was  committed  in  the  night,  the  unprotected  situation  of  the 
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plaintifi''s  family,  and  the  degree  of  malice  on  the  part  of  the  defendants,  are 
legitimate  subjects  of  consideration  on  the  question  of  damages.  Ellsworth  v. 
Potter  et  c/.,  685. 

See  Attachment,  1 ;  Authorized  Person,  3 ;  Bailment,  1 ;  Deed,  8. 

TRIAL  BY  JURY. 

1 .  The  charter  of  the  city  of  Burlington  is  not  unconstitutional  for  the  reason 
that  it  makes  no  provision  for  the  trial  by  Jury  of  causes  in  the  Recorder's  court. 
State  V.  Peterson^  504. 

2.  But  its  provisions,  which  confer  jStuz/ jurisdiction  of  criminal  offenses  within 
tiie  jurisdiction  of  a  justice  of  the  peace  to  try  and  determine,  upon  the  Record- 
er's court,  are  unconstitutional  and  void.    lb. 

3.  The  expression  in  article  10  of  the  bill  of  rights,  '^  all  prosecutions  for 
eriminal  offenses,"  means  all  prosecutions  for  crimes  and  misdemeanors  in  trial 
of  which  the  *'  issue  in  fact"  is  proper  for  the  cognizance  of  a  jury.    lb. 

4.  A  complaint  for  being  a  manufitcturer  of  intoxicating  liquor  is  a  prosecu- 
tion in  the  trial  of  which  the  *'  issue  in  fact"  is  proper  for  the  cognizance  of  a 
jury.    lb. 

5.  The  framers  of  the  constitution  intended  to  secure  to  the  accused,  in  all 
prosecutions  for  criminal  offenses,  the  right  of  trial  by  jury,  and  the  constitution 
4oes  not  allow  final  jurisdiction  of  a  criminal  offense,  proper  for  the  cognizance 
of  a  jury,  to  be  conferred  upon  a  court  in  which  the  right  of  trial  by  a  common 
law  jury  is  not  secured  and  allowed  to  the  accused,    lb. 

6.  The  provisions  of  the  constitution  of  1793,  and  the  course  of  legislation  in 
this  state  before  and  since  that  time,  leave  no  doubt  that  the  people  have  regarded 
all  criminal  causes  as  proper  for  the  cognizance  of  a  jury.    lb. 

7.  The  word  jury,  as  used  in  the  constitution,  means  a  common  law  jury  of 
twelve  men.    lb. 

8.  The  dicta  in  the  cases.  State  v.  Conlin,  in  re,  Dougherty,  and  State  \.  Free- 
man, 27  Vt.,  in  regard  to  conferring  final  jurisdiction  in  criminal  causes  upon  a 
justice  or  police  court  to  try  and  determine  such  causes  without  the  intervention 
of  a  jury,  disapproved,    lb. 

TROVER. 

1.  The  fact  that  a  demand  embraces  more  property  than  the  party  is  entitled 
to,  would  not  justify  the  other  in  refusing  or  neglecting  to  deliver  within  a  reas- 
onable time  that  part  of  the  property  demanded  to  which  the  demandant  was 
entitled.     Gragg  v.  Hull,  217. 

48 
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2.  But  where  the  demandant  informs  the  other  at  the  time,  that  he  would 
not  accept  any  less  than  the  whole  that  he  demanded,  the  latter  would  be  a1>- 
solved  irom  tendering  that  portion  of  the  property  demanded,  which  the  demand- 
ant was  entitled  to.    lb. 

3.  A  party  is  entitled  to  reasonable  time  to  deliver  property  afler  demand, 
unless  he  refuse  absolutely  to  deliver  the  property ;  and  what  would  be  a  reason- 
able time  would  depend  in  a  measure  upon  the  distance  the  property  sms  from 
the  place  of  demand,    lb. 

4.  The  charge  in  this  case,  under  the  circumstances,  leaving  it  to  the  jury  tu 
say  whether  *'  they  were  satisfied  that  the  defendant  had  sufficiently  accounted 
for  his  neglect  or  refusal  to  deliver  the  property,"  etc.,  without  informing  them 
what  facts  would  in  law  constitute  an  excuse,  was  too  indefinite  to  furnish  a 
proper  guide  to  the  jury.    lb. 

See  Bailment,  2,  3 ;  Contract,  6. 

TRUSTEE  PROCESS. 

1.  The  principle  is  well  settled  in  this  state,  that  a  man  can  not  be  made  li- 
able by  a  trustee  process  for  notes  or  securities  which  he  holds  for-the  benefit, 
and  as  agent,  of  another.     Smith,  administrator,  v.  Wiley  and  trustee,  19. 

2.  But  where  A  gave  his  notes  to  B  tor  the  amount  of  B's  debt  against  C, 
and  took  a  deed  from  C  of  certain  lands,  under  an  agreement  to  sell  them  when 
he  could  advantageously,  and  apply  the  avails  to  pay  A  the  amount  of  his  notes 
to  B,  and  the  balance,  if  any,  to  be  paid  to  C  or  for  his  benefit,  and,  after  making 
some  proper  expenditures  on  said  lands,  A  sold  the  same  for  a  greater  sum  than 
the  amount  of  his  claim  thereon,  and  took  pay  partly  in  notes  secured  by  mort- 
gage, both  running  to  himself,  which  he  held  as  his  own  property,  and  not  as 
agent  of  C,  which  notes  were  good  for  their  amounts,  but  had  not  been  paid  at 
the  time  of  A's  disclosure  as  trustee,  it  was  held  that  A  was  chargeable  as  trustee 
of  C  for  the  excess  in  the  sale  of  said  lands  above  A's  said  liabilities  and  expen- 
ditures, which  he  had  paid,  and  which  amounted  to  more  than  the  cash  be  had 
received  for  said  lands,    lb. 

3.  There  can  be  no  judgment  against  u  trustee,  unless  there  Ls  first  a  judg- 
ment against  the  principal  defendant,  and  where  it  Ls  apparent  that  such 
judgment  can  not  be  rendered,  as  in  case  of  want  of  service  upon  the  principal 
defendant,  and  he  does  not  appear  and  submit  to  the  jurisdiction  of  the  court, 
the  trustee  ought  not  to  be  kept  in  court,  and  the  action  will  be  dismissed  on  his 
motion.     Washburn  v.  iV.  Y.  df   Vt.  M.  Co.  and  trustee,  50. 

4.  If  the  principal  defendant  waives  the  want  of  service  upon  him,  or  defects 
in  the  form  of  the  proceedings,  then  the  trustee  can  not  take  advantage  of  such 
defects,  or  want  of  service,    lb. 

5.  Where  the  town,  summoned  as  trustee,  was  owing  the  defendant  $IUI  fiir 
professional  services,  and  at  the  same  time  there  was  a  town  tax  against  the  de- 
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fendant,  unpaid,  of  $131.88,  it  was  held  that  the  town  was  not  entitled  to  apply 
.<«iid  tax  upon  said  debt  and  thus  avoid  being  held  under  the  trustee  process. 
Johnson  v.  Howard  and  trustee,  122. 

6.  A  town  tax  is  not  a  contract  express  or  implied,    lb, 

7.  As  there  was  no  perfected  application  of  the  debt  upon  the  tax  between 
the  selectmen  and  the  defendant,  there  were  no  equitable  considerations  in  favor 
of  the  town,    lb, 

8.  When  a  purchaser  of  a  claim  against  a  town  for  a  soldier's  lx)unty  re- 
ceives the  pay  on  it,  the  money  received  becomes  the  property  of  the  purchaser, 
and  he  IjKJcomes  the  debtor  of  the  soldier  for  the  price,  as  consideration,  which 
he  agreed  to  pay  for  the  claim,  and  may  be  held  as  trustee  of  the  soldier  there- 
for.    Yates  V.  Hurst  et  al,,  and  trustee,  556. 

9.  B  bought  of  II  his  claim  for  a  town  bounty,  but  before  the  claim  was 
paid,  II  denied  the  sale  and  protested  against  paj'ment  to  B,  and  the  town  de- 
clined to  pay  B  until  matters  were  satisfactorily  arranged  between  B  and  11.  This 
was  consummated  by  B  agreeing  to  pay  certain  debts  owing  by  H,  including  the 
plaintiff 's  debt  against  11,  in  addition  to  the  price  first  agreed  upon,  and  the 
town  then  paid  the  claim  to  B.  Held,  that  the  adjustment  of  the  dispute  was 
sufiicicnt  consideration  of  the  promise  to  pay  the  plaintiff's  debt,  and  that  B  was 
•chargeable  as  trustee  of  11  lor  that  amount,    lb. 

VENDUE  SALE.    See  Deed,  4,  5  ;  Taxes,  r>-8. 

VENUE.    Sec  Peddler,  1,  2. 

VERDICT.    See  Juror,  3. 
VILLAGE.     Sec  Highways  and  Bridges,  19-23. 

WAGEPaNG  CONTRACT. 

1.  If  by  the  law  of  the  place  where  a  wagering  contract  is  made  and  exe- 
cuted the  losing  party  may  maintain  an  action  lor  the  money  paid,  the  action  is 
transitory  and  may  be  sustained  in  any  forum  which  obtains  jurisdiction  of  the 
parties.  On  the  other  hand,  a  right  of  action  for  a  penalty  Ls  local  in  its  nature. 
Flanagan  v.  Packard  ct  ah,  561. 

WAIVER.    See  Assignment,  2;  Bailment,  3. 

W^VRNING.    5c'c  School  District,  1,2;  Soldier's  Bountv,  32. 

WARRANIY. 

1.  Where  the  parties  to  a  sale  of  sheep  on  the  first  day  settled  the  terms  of 
a  valid  executory  agreement  in  respect  to  them,  and  as  a  part  of  the  agreement 
the  vendor  warranted  the  sheep  sound  and  free  from  footrot,  and  on  the  second 
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day,  when  the  vendee  went  to  pay  for  them  as  agreed  upon,  he  discovered  they 
were  unsound,  and  believed  they  had  the  footrot,  and  the  vendor  repeated  hk 
statements  made  on  the  first  day,  that  the  sheep  were  sound  and  free  from  the 
footrot,  that  he  would  warrant  them  so,  it  was  held  thQ.t  the  two  interviews  cat- 
stituted  but  one  trade  and  one  warranty.    Pinney  v.  Andrus,  631. 

2.  A  vendor  may  warrant  against  a  defect  which  is  patent  and  obvious  as 
well  as  any  other,    lb, 

3.  The  plaintifi'  having  alleged  in  his  declaration  a  special  warranty  against 
the  footrot,  and  as  a  breach,  that  the  sheep  had  the  foobrot,  is  entitled  to  recover 
upon  proof  of  the  breach,  without  regard  to  whether  the  existence  of  the 
disease  was  obvious  and  discoverable,  or  was  discovered  and  known,  by  the 
plaintiff  when  he  made  the  purchase.    IL 

4.  In  an  action  for  false  warranty  the  plaintiff  may  recover  by  proof  of  a  r^ 
resentation  known  to  be  false  by  the  party  making  it,  on  the  ground  of  deceit, 
even  though  the  representation  which  constitutes  the  deceit  is  not  sufficient  to 
constitute  a  warranty ;  or  he  may  recover  by  proof  of  an  express  warranty  and 
breach  of  it,  though  the  representation  or  promise  which  constitutes  the  fiise 
warranty  does  not  constitute  deceit,  because  not  known  to  be  false  by  the  pai^ 
making  it ;  and  where  the  plaintiff  claims  to  recover  on  this  ground,  it  is  not 
necessary  to  allege  the  scienter,  and  if  alleged  it  need  not  be  proved.    IL 

5.  Upon  the  question  of  damages,  in  addition  to  the  general  rule  of  damages, 
the  difference  in  value  between  the  property  sound  and  unsound,  the  jury  should 
be  instructed  as  to  what  evidence  tends  to  show  this  difference.  The  instructions 
in  this  case  held  to  be  too  broad  and  general.    lb. 

(5.  The  vendor  of  property  sold  with  warranty  against  a  specified  defect,  is 
liable  for  such  damages  as  are  the  direct  consequence  of  that  defect,  but  not  for 
any  damage  or  iryury  to  the  property  or  vendee  resulting  from  the  neglect  of  the 
vendee  to  exercise  ordinary  care,  diligence  and  skill  in  the  treatment  of  the  de- 
lect,   lb. 

7.  Testimony  relating  to  items  of  damages  not  recoverable  should  have  been 
excluded,    lb. 

WASTE. 

1.  A  tenant  in  dower  having  conducted  in  relation  to  the  estate  as  a  prudent 
man  would  with  his  own  absolutely,  it  was  held  to  be  a  sufficient  compliance  with 
the  statute  in  respect  to  waste.  (Gen.  Sts.,  ch.  55,  ^  13.)  Harvey  v.  Harvey^ 
373. 

2.  When  the  price  of  material  and  labor  is  unusually  high,  such  tenant  nay 
properly  delay,  a  reasonable  time,  in  making  repairs,  in  order  that  they  may  be 
made  at  a  reasonable  expense,  where  it  does  not  appear  that  the  want  of  repair  is 
causing  any  immediate  injury  to  the  estate,    lb. 
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3.  The  decision  of  the  coanty  court  as  matter  of  law,  that  the  facts  found  did 
not  constitute  waste  under  the  circumstances,  held  correct,    ib, 

WIDOWS  SHARE.    See  Husband  and  Wife,  13-15. 

Wins.    See  Husband  and  Wife,  5,  6. 

WHITS.    See  Authorized  Person,  1,  2;  Pleading,  1-3;  Process,  2. 

WRITTEN  INSTRUMENT. 

1.  A  certificate  of  a  measurer  having  his  name  in  the  beginning  of  it,  but 
not  signed  by  him,  like  any  other  written  instrument,  if  its  authenticity  is  man- 
ifest, has  a  legal  effect  as  evidence,  and  it  is  immaterial  in  what  part  of  the  pa- 
per the  name  of  the  party  executing  it  is  found.    Brink  v.  Spaulding,  96. 

2.  When  the  authenticity  of  an  instrument  is  not  apparent,  the  question 
arises  whether  it  was  intended  that  it  should  take  effect  according  to  its  import 
and  terms,  and  this  question  is  one  of  fact  to  be  found.    Ib. 

WRITTEN  INSTRUMENT,  DATE  OF.    See  Taxes,  14,  15. 

1.  A  copy  of  a  will  may,  under  certain  circumstances,  be  proved  as  the  will 
of  a  deceased  person ;  therefore,  a  plea,  in  which  the  only  fact  alleged  as  an  ob- 
jection to  the  probate  of  the  will  was  that  *'  the  instrument  sought  to  be  estab- 
lished purports  to  be  only  a  copy  of  the  will  of,"  etc,,  was  held  insuflScient  upon 
general  demurrer.    Dudley  v.  Executors  of  Wardner,  59. 

2.  A  plea  that  *'  said  instrument  of  writing  ought  not  to  be  admitted  to  pro- 
bate, because  the  same  is  not  entitled  to  probate  as  the  last  will  and  testament 
of,"  etc.,  was  field  insufficient,  it  being  merely  the  statement  of  a  conclusion,, 
opinion  or  inference,  without  the  allegation  of  any  fact  on  which  it  is  based.    Ib. 

3.  The  question  can  be  determined  only  upon  a  trial,  whether  the  copy  pre- 
sented can  be  established.    Ib. 

WITNESS.    See  Evidence,  1, 2,  7-11 ;  Husband  and  Wife.  7.  8. 


ERRATA. 

The  notes  under  WRITTEN  INOTRUMENT,  DATE  OF,  on  page 
767,  should  have  been  inserted  under  WILLS,  on  same  page. 
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